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INTRODUCTION

Prof. F. A. Mann when asked for his opinion on trakolution “Arbitration Between
States, State Enterprises, or State Entities, aneigh Enterprises” prepared by Institute
of International Law gave the following answelkréceived your memorandum but | am
in a very great difficulty in answering it becaubere may be a fundamental difference
of opinion in regard to arbitrations between Statewl private individuals. In my view
such arbitrations are in no way different from drhtions between private persons.
They are governed by ordinary arbitration law whichay be applicable in the
particular case (unless, of course, they are IC&IDitrations, in which case different
considerations apply). If this is right there is pmblem. If | am wrong, then it is in the
first place essential to define with precision #pecific point which distinguishes the
arbitrations you have in mind. To make my point enepecific. there are numerous
arbitrations pending from time to time in Englaol; instance by the President of India
and/or the Union of India as ship owners againsartérers, and nobody doubts that
they are simply governed by the normal Englishgude..> If my approach is right, then

| am at a loss to see the problém

It is admitted with certainty at present that that&s participation in civil relations
takes place on an equal footing to other partiesutd relations (for example, there is a
direct reference to this rule in Article 2.36(1) thfe Civil Code of the Republic of
Lithuania); it can also stand as a plaintiff andeapondent at court. Consequently, it
would be logical to believe, as it is in princig&ated by Prof. F. A. Mann, that (i) the
State, like a private person, has the right toreinte an arbitration agreement because
an arbitration agreement should be considered @amirof substantive civil nature; (2)
entry into an arbitration agreement invokes procaldtonsequences on the State, like on
any other private person — mandatory dispute résalat arbitration with all resultant
consequences thereof.

The State, however, is (and will always be) a dmecubject of law merely
because (1) the activities of the State are alvi@ys certain extent related to the public
interest, which often predetermines specific exeéongt from the application of
provisions of private and civil procedure; (2) thwate is a subject of international law
enjoying jurisdictional immunity abroad. Furtherrapan arbitration agreement brings
about procedural legal consequences making theluteso of a dispute that the
arbitration agreement refers to impossible at atjonal court. Thus, it should be asked
whether the exceptions applicable to the Staterbitration proceedings as well as the
statements of Prof. F. A. Mann reflect what arlitra proceedings between the State
and private persorese or should bdike.

PURPOSE AND OBJECT OF THE WORK

The title of the dissertation thesis "The Statead®arty to the Arbitration Agreement”
reflects the principal objective of the researcta degal analysis of the legal issues
predetermined by the fact that the State is a p#otythe arbitration agreement.
Nevertheless, the dissertation thesis does not aimdentifying the specifics of

arbitration proceedings when the State is the pw@rtyhe arbitration agreement. The
work does not explore as well all potential legsgues stemming from the State's
participation in the arbitration proceedings (foxample, effect on the issues of
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applicable law, arbitration procedure, etc.). Twostrsignificant and relevant procedural
issues have been selected as the object of the. vikrgtly, the study has been
undertaken into the State's right to enter into aahitration agreement, potential
restrictions of such right and the legal consegesrtf their infringement. Secondly, the
analysis was carried out of the application of &tahmunity in the context of

international commercial arbitration.

The work rests of the underlying assumption thakegithe fact that the State is
involved in private relations, it should be consetke as a party to such relations
equivalent to private persons. This suppositiomas questioned in the dissertation
thesis. Based on this assumption, two major hypethdave been formulated: whereas
the State is considered equivalent to other padigwivate relations, (i) it should have
the right to agree on dispute resolution at artidnaon the same terms and conditions as
enjoyed by private persons; (ii) the State hasnmmunity in arbitration proceedings and
State immunity in judicial proceedings related tbiation should be considered
specifically in the light of this rule (rather thaestricting it to the principle “the State
enjoys immunity, except in certain cases" which daad to impossibility of the
arbitration proceedings agreed to by the State).

It should be noted that the dissertation thesissdus deal directly with the so-
called arbitration of investment disputes whichg@/erned by the Convention on the
Settlement of Investment Disputes between Stateb Mationals of Other States
(hereinafter 4CSID Convention) or when arbitral jurisdiction derives from natadn
legal acts, bilateral investment treaties (hereéamaf- BIT) or other international
agreements governing the protection of investmetitsis so because arbitration
proceedings in investment disputes should be cermida specific type of arbitration
due to the specifics of the parties to the dispfveeign investor v. the State), the
subject-matter of the dispute (adjudication of stmeent disputes) and the specific
grounds giving rise to arbitral jurisdiction. Whasethe arbitration law of investment
disputes currently is considered a sub-branch anstitute of arbitration law, the legal
issues deriving from it are examined separatelynfgeneral legal issues of international
commercial arbitration.

Moreover, the right of the State to enter into @abion agreements studied in the
dissertation thesis is not, in fact, an issue ibiteation proceedings of investment
disputes. The jurisdiction of an arbitration trilairto decide an investment dispute
derives not only from a "traditionally" concludedbdration agreement, but also from
the consent of both parties to submit their disptearbitration — the State may often be
the first to declare such consent (often callecbfer) in a national law regulating the
protection of investments, BIT or in a multilatenadlernational agreement. Therefore, it
is obvious that in the latter case (when the paragpress their consent to arbitral
jurisdiction one after another) the issue of tlyhtiof the State to conclude an arbitration
agreement (express its consent regarding arbmatioes not arise (though undoubtedly
there are many other issues: whether the entitywsigahom arbitration proceedings are
initiated should be considered the State; havedhmas and conditions provided for in
the State's consent regarding arbitration have hégited, etc.).

In case an arbitration tribunal has jurisdictioreoan investment dispute on the
basis of the arbitration agreement, the Statefg t@genter into the arbitration agreement
is usually not questioned, because it is ofteredtat the aforementioned legal acts that



investment disputes may also be resolved followarigitration agreements concluded
between the parties.

On the other hand, in the analysis of the secosukisovered by the dissertation
thesis, reference is also made to court decisiomsngin the context of investment
arbitration in relation to application of State imnity rules (for example, when the
ISCID arbitration awards are being enforced byarati courts). It has been mentioned,
nevertheless, that the features arising and speoifly to arbitration of investment
disputes is not the subject matter of this research

Whereas the State most often enters into arbitrapimceedings with foreign
entities, this dissertation thesis mostly focusesh® discussion of the issues arising in
international commercial arbitration. The notiont8rnational commercial arbitration”,
however, is not elaborated. Consequently, the aslegonclusions drawn in the research
are applicable only when arbitration is considetgdernational” and "commercial.
Although the notion "commercial” is usually givewery broad content and the concept
“international” usually means that arbitration medings have a certain "foreign” or
"cross-border” element, it should be admitted thatinterpretation of these concepts in
some cases could have impact on the results odtanthe course of the research. On
the other hand, it is assumed that such impaabtism significant and relevant as to pre-
determine the need for a separate analysis ofethdts influenced by the interpretation
of these concepts. A similar approach is also vadid with respect of other notions,
categories or principles of arbitration law. Theontent and application specifics are
analysed in detail only in case they have a dimagact in the issues researched (for
example, in the context of the legal analysis ef ¢htegory of capacity and arbitrability
in terms of State's right to conclude an arbitrat\greement). In other cases the content
of various notions is either not analysed at allhair potential impact on specific issues
dealt with in the dissertation research is disadigse&oncise terms.

At the same time it should be noted that identiftca of the State as a party to
arbitration proceedings is not a direct objecthi$ research. It is believed that this issue
should be analysed in the context of the so-catledtrine of non-signatories to
arbitration agreement. The doctrine itself is wvérieovering different concepts of
contract law, law on obligations or corporate |dar e€xample, assignment, guarantee,
third party beneficiaries, agency, doctrine of pieg the corporate veil, etc.); only one
concept — a group of companies — is specific oolydrbitration law. As a result of
regulatory and doctrinal treatment positions iratieh to the aforementioned legal bases
existing in different countries, there is no cleat-answer to the question in what
conditions the third party is bound by an arbitatagreement. Thus, it is in principle
not the specifics of arbitration proceedings tihat tate is or can be a party of, but an
issue of general nature encountered in arbitratimaspective of who are the parties to
such arbitration proceedings (especially considetire fact that the issue of the State as
a potential party to arbitration proceedings isumtally distinguished as a specific issue
in the context of the aforementioned doctrine and ialso held that identical rules
should be applied, the same grounds should beeefés and the matter should be dealt
with in the context of the same legal bases ass® ©f arbitration proceedings between
private persons).

In order to find out if the arbitration proceedingbere the State stands as a party
to the proceedings have specifics compared toratioih proceedings where both parties
are private persons and in order to come up withclesions regarding the grounds
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when the State non signatory to the arbitratioreaigrent may be considered bound by
such arbitration agreement, it is necessary toyaaaxtensively the issues related to the
identification of any person as a party to arbioratagreement (this issue, on its own
turn, should cover analysis of the general conceytscontract law and law of
obligations, as well as examination of company laierefore, it should be explored as
a separate subject matter of legal research. Ingpesite case, if analysis is limited only
to proceedings where identification of the Stateagsarty to the arbitration agreement
was at issue and to the analysis of doctrine agléive provisions (which, do not
regulate this issue specifically), there is a n§kinfounded conclusions. In this light the
issue of identification of the State as a partptioitration proceedings is discussed only
within the context of the issues of immunity, idénhg the grounds which most often
apply when deciding on this issue and by makingresxfce to the most renowned
arbitration cases where this issue had arisen.

The object of the work also predetermines its stmec The dissertation thesis
consists of two principal sections. The first sectanalyses the State's right to conclude
an arbitration agreement, i.e. it is sought to dasewhether the State has this right in
general (and substantiate the hypothesis thatitiiis should be available). The second
section deals with the issues of application ofteStemmunity in the context of
international commercial arbitration and in, itsrowurn, seeks to prove the hypothesis
that the State does not have immunity in arbitragiwoceedings as well as in court
proceedings related to arbitration.

NOVELTY, ACTUALITY AND ORIGINALITY OF THE WORK

Arbitration law has not received major attentioonfr Lithuanian scholars. An integrated
study of the legal issues of international comnararbitration has been offered only
once in the book published in 1996 by G. Dominad &nMikelénas "International
Commercial Arbitration”. Later several topics relhtwith arbitration were also studied
in articles. So far there has not been any singladal thesis defended in Lithuania
with arbitration law or certain problematic issuef arbitration law as its principal
object. Mention should be made of the doctoral aetission defended by Dr. Loreta
Saltinye at Mykolas Romeris University; in the context efél issues coming up in the
sector of investment protection in the energy sedfte thesis also to some extent
discussed the issue of validity and enforceabditarbitration agreements concluded by
a State authority or another State-related person.

It should be noted that the State's right to emtter an arbitration agreement and
the application of State immunity in arbitratioropeedings have been briefly discussed
in the aforementioned book by G. Dominas and V.éldikas, however, given that the
book, as it has been mentioned already, aims agrated analysis of international
commercial arbitration, these issues have not basalysed more extensively.
Furthermore, at the time the book was being prepfmepublication, Lithuania still had
no Law on Commercial Arbitration, which regulatasedtly the State's right to enter
into arbitration agreements. The provisions of the&y on Commercial Arbitration and
the interpretation and application whereof in thesezlaw of Lithuanian courts is
analysed in this dissertation thesis. Besides, ribsgearch also provides updated
information about the trends in place abroad ongkee of the State's right to enter into
arbitration agreements (such regulation has rerbérkdnanged since 1996); extends the
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range of the countries the national provisions wbkhave been investigated on this
issue; analyses foreign case-law, arbitration, el & doctrine on this issue (the latter
issues have not been discussed in the aforemedtiomek or any articles published by
Lithuanian scholars).

The issues of State immunity are not new to theuahian doctring@er se On the
other hand, the doctrine does not analyse the 9ssi§tate immunity in the context of
international commercial arbitration, i.e. immunityom arbitral jurisdiction and the
legal impact of entry into an arbitration agreemwhen deciding whether the State has
immunity in foreign judicial proceedings related ddoitration (application of the so-
called "arbitration exception™), as well as in extan process (protection of State assets
against pre-judgement and post-judgement meastiresnstraint). All these issues are
extensively analysed in the second section of tbgedation research, thus, it should be
concluded that in these terms the legal researchldhbe considered novel in the
context of Lithuanian legal doctrine.

For foreign doctrine of law, neither issues of @dtion law nor legal problems
related to the State's participation in arbitratase newper se On the other hand, it
should be noted that the State's participationrimtration proceedings (or in private
relations in general) is being researched to tlesent day — both from theoretical and
practical perspective. It should be emphasisedtthatdissertation is novel because of a
research of national legal acts restricting theeXtaight (or its institutions) — the last
research of this scope was carried out under tadelship of the German Professor
K. H. Béckstiegel and announced in 1984. Also, M2 an article by D. Chamlogsardr
on a similar topic was published; however, it dessas the specifics of legal regulation in
place in different countries in quite broad terM#ereas the studies on the State's rights
to enter into arbitration agreements detailed ewlorks of foreign authors do not cease
making reference to the trends of regulation ladml in national legal acts it should be
considered that the updated research is also rélévahe findings of foreign authors on
the topic researched.

Besides, foreign literature usually restricts itdela rather brief argumentation in
support of the finding that the State cannot invdkeown law in order to contest its
incapacity to arbitrate and to resist arbitratiaiithout going deep into the theoretical
grounds which could justify the disregard of apglile substantive national law (or why
different choice of law rules are applied when iggie of the State's right to enter into
arbitration agreements is decided). The dissenatleesis, on the opposite, places
considerable emphasis on that and, in additionthigrpurpose the State's rights to enter
into arbitration agreements and the consequencasfiigements of the legislative
provisions restricting such right are analysed sulbstantially new light — with reference
to the representations of international arbitratiorthis case reference is made not to the
so-called “"traditional” four issues of the legaltura of arbitration but to the three
theories newly distinguished by the French sch&armanuel Gaillard specifically
aimed at international commercial arbitration, whiaccording to the aforementioned
scholar are the only ones that can describe thagohenon of international arbitration
extensively.

The above-referred theories were summarised inntbaograph of E. Gaillard
Aspects philosophiques du droit de l'arbitrage intgional, which was published in
2008 in French. In 2010 the monograph was publishdehglish and since then it has
not received any significant criticism regardingomprehensive or incomplete theories,
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etc. On the contrary it seems that the theorieprésentations) distinguished by
E. Gaillard will make a substantial difference e tresearch of integrated future studies
of arbitration law aimed at theoretical aspectautitration. Thus, the dissertation thesis
also takes into consideration these relatively ttewories. It should be noted that foreign
literature has not yet explored the topic of that&s right to enter into arbitration
agreements from the perspective of the above-mesditheories of E. Gaillard.

The issues of the State immunity are most oftenlyaed by scholars of
international law; the doctrine of arbitration lal@es not focus much on the integrated
analysis of the issues related to the State immualthough as shown by the study of
national legal acts and the case-law of courtsabdration tribunals, the topic is not
treated in a uniform way and pose many practical #reoretical issues. Foreign
literature is usually limited to the analysis oftinaal legislation regulating the issues
related to State immunity and of the rules of in&tional law; findings are offered on
the solution of very specific problems related &tanmunity (for example, it is
suggested that the notion of court proceedingse@lto arbitration should also include
judicial proceedings on the enforcement of arbdratawards — it would mean,
accordingly, that the State cannot invoke immumtyguch proceedings). Although the
dissertation thesis analyses traditional problemnasues in this area, it also identifies
the essential criterion to be invoked when decidingh issues. The dissertation suggests
that all such issues should be treated based oaxiben that the State does not enjoy
immunity in arbitration proceedings and, consedyethe State should have no right to
enjoy immunity in any foreign court proceedingsatetl to arbitration. Moreover, the
dissertation thesis identifies and investigatesishae, known in principle to be outside
the scope of discussion by foreign literature —alidvarbitration agreement as a pre-
condition for non-application of the immunity ofetlState in judicial proceedings related
to arbitration. Otherwise stated, the study cov#rs impact of the doctrine of
competence—competence when the court decides osstieeof foreign State immunity.

METHODOLOGY AND SOURCES OF RESEARCH

The topics covered by the dissertation researchaamdysed employing traditional
examination methods — historical, systematic, telgioal and comparative.

The historical examination method was mostly usedhe first section of the
dissertation through the analysis of regulatior@iagble to the State's right to enter into
arbitration agreements in different states — aystuds carried out not only of the legal
regulation that existed at the time of writing tdissertation thesis, but also of the
development of such regulation in time. The his@riaspect was also used to study
certain issues related to State immunity withindbetext of arbitration proceedings.

The teleological method was employed to analysec#uses and objectives of the
State's right to enter into arbitration agreemeiitge teleological method enabled to
ascertain that the restrictions on the State's tmlknter into an arbitration agreement as
laid down in the national law do not meet the otiyes prescribed (if any can be
prescribed in general). The teleological method alas used to explore the objectives
and goals of legal regulation of State immunityarbitration proceedings as laid down in
international conventions and national law andhis tlight the delimitation of State
immunity in judicial proceedings related to arhiva were suggested.
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The systematic method was mostly used in ordedéatify the interrelations of
different arguments used to substantiate the pitadmbfor the State to invoke the
national law in order to contest its capacity tbitaate, as well as to determine the legal
nature of the restrictions for the State and lgmaisons of public law to enter into
arbitration agreements (arbitrability v. capacityhe systematic method was also used
when investigating the issues of State immunitghencontext of arbitration, in particular
setting a point of reference that the analysishid tssue should depart from and to
formulate the immunity rules to be applicable imdg@roceedings related to arbitration.

The comparative method was used to investigatéetied regulation of the State's
rights to enter into arbitration agreements ineadiéght countries. This method was also
used to study the regulation over application até&Stmmunity rules prescribed by legal
acts or the case-law.

The sources of the research used in the dissertaia be summarized in the
following way:
1. Lithuanian laws and laws of foreign jurisdictions well as theirtravaux
preparatoires
2. International law: international conventions othelevant international acts
(i. e. UNCITRAL Model Law), draft international ceentions, theitravaux
preparatoires
3. Lithuanian and foreign court practice as well dsteation practice (decisions
and awards mostly publishedYrearbook Commercial Arbitration
4. Legal doctrine providing for (i) analysis of legedgulation on arbitration
existing in particular country; (ii) analysis ofetttommon problems and issues
of the international commercial arbitration; (iiqnalysis of sovereign
immunity aspects, etc.
The research for the dissertation was mainly coweduat the Max Planck Institute for
Comparative and International Private Law (Hamb@grmany) and Ghent University
(Ghent, Belgium).

MAIN CONCLUSIONS AND RESULTS

The following conclusions were made after the redeaf the discussed issues:

1. The international commercial arbitration almostninsusly recognises and applies
the principle under which the State and the legdities of public law are prohibited
from invoking the restrictions to enter into arbiton agreements established in the
national law. Such approach is most often als@¥adid by courts deciding on the issue
of validity of arbitration agreements (most oftan, the context of setting aside,
recognition or enforcement of arbitration awardce there are major differences in
the argumentation of this principle as well as edmttitudes to international commercial
arbitration, it is impossible to make any clear-tartecasts that in case the State or a
legal person of public law enters into an arbitmatiagreement in breach of the
restrictions of the right to enter into the arliiva agreement as laid down in the
national law, such arbitration agreement will netrbcognised invalid.

2. The countries where national laws prohibit or iesthe right of the State or legal
persons of public law to enter into arbitrationesgnents are not numerous. Some of
them impose such restriction only in respect ofiomal arbitration proceedings. A
distinct trend predominates to revoke such reginst rather than the opposite — to
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impose them anew. The reasons why it is chosemeimational law to restrict the State's
right to enter into arbitration agreements are gtear. Most often they are linked with
the fact that the hearing of disputes where onéyparthe State or a legal person of
public law elsewhere than in national courts damage dignity of the State. This is not
considered, however, a justification for the resions. If it is concluded that the State
and legal persons of public law are involved irnvate relations on equal grounds with
other parties to these relationships, the Statetlamdiegal persons of public law should
not be prohibited from entering into arbitratiorregments. The State and legal entities
of public law are entitled to enter into arbitratiagreements on the same terms and
conditions as private individuals. On these consitlens, the amendments of the
Republic of Lithuania Law on Commercial Arbitratioavoking the restriction earlier
applicable on the right of legal persons of puldis, is welcome.
3. It can be stated that a consensus has been reanhth@ international level to the
effect that an arbitration agreement has impacthenapplication of immunity of the
State, however, the scope of such impact ("scopappiication of the arbitration
exception") has not been agreed unanimously. dceepted unanimously that the State
does not enjoy immunity in arbitration proceedingsit the scope of the State's
immunity in court proceedings related to arbitratias well as in securing the
enforcement or enforcing an arbitration award afferent:

3.1.Although there is a consensus that the State shmilénjoy immunity from the

court jurisdiction in arbitration-related judicipfoceedings, nevertheless:

1) there is a difference in the concept of court peddegs related to arbitration:
it has been agreed that it means the proceedingggures that are directly
related to arbitration and not linked with the prdgment or post-judgement
measures of constraint against State assets big disagreed whether
arbitration-related judicial proceedings include torocedure for recognition
and enforcement of arbitration awards. The casedaanimously supports
that the latter category should be assigned tccigidproceedings related to
arbitration and there are contradictions only ia tloctrine; the procedure for
recognition and enforcement of arbitration awarsisnot included into the
concept of judicial proceedings related to arhiratby the European
Convention on State Immunity and it is not cleathi# notion “confirmation”
used in the United Nations Convention on Jurisdiel Immunities of States
and Their Property also embraces the procedure esbgnition and
enforcement;

2) there is a difference in the assessment of thedhtpa classification of State's
actions intoacta jure gestionisndacta jure imperiihas on the application of
the arbitration exception: international convengidimk the application of the
arbitration exception with an additional criterient has to be ascertained that
the State has entered into an arbitration agreea®at result of the disputes
arising out of the relationships regulated by pevaw;

3) there is a difference in the assessment with régpemurts where arbitration
related issues are adjudicated and where the 8tete not enjoy immunity
from jurisdiction — the immunity rules may also yide for additional
requirements for the jurisdiction of the court (Botample, under the European
Convention on State Immunity the State may notnclanmunity from the
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jurisdiction of a court of another Contracting $tabn the territory or
according to the law of which the arbitration halsein or will take place).
3.2.There is no unanimous position whether an arbomagxception should be
considered a waiver of the immunity from executothe predominant position
IS not to recognise an arbitration agreement asi@ewr of immunity from the
execution; nevertheless, there are approaches én dibctrine and court
proceedings where the State has not been allowedatm immunity from
execution because of the mere fact that the Stats gonsidered waiving
iImmunity by entering into the arbitration agreement
4. An arbitration exception should be applied in adtibn-related court proceedings
taking into account the fact that the State hasnmounity in arbitration proceedings.
State immunity in judicial proceedings related tdiation should be considered
specifically in the light of this rule, therefor@gcordingly:
4.1.The distinction between the State's actionsaets jure imperiiand acta jure
gestionisshould have no impact when deciding whether tla¢eStas immunity
in the proceedings related to arbitration. The tdcin arbitration agreemepér
seis a basis not to apply immunity in the court @edings related to arbitration.
4.2.The State has no immunity from the jurisdictiontloé courts in the proceedings
related to the recognition and enforcement of eatidn awards;
4.3.The issue of general jurisdiction of the court@spect of a foreign State should
be decided as if the State were a private pamty,the State immunity rules
should not grant less or more jurisdiction to tlwrt compared to a dispute
where both parties are private persons.
5. The issues of application of State immunity in extpof pre-judgment (pre-
arbitration award) or post-judgement (post-arhibrataward) measures of consraint
against the assets of the State have to be ddaltirwthe same way as in case of court
proceedings, i.e. an arbitration agreempat se cannot be treated as a waiver of
immunity from execution.
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STATEMENTS OF THE DISSERTATION TO BE DEFENDED

1. The State and legal persons of public law haveridig to enter into arbitration
agreements on the same terms and conditions agemdividuals.

2. Restrictions on the State's right to enter intoiteation agreements set forth in
national laws including Law on Commercial Arbitatiof the Republic of Lithuania are
considered unjustified and must be abolished.

3. Even in case of breach of the restrictions of tightrto enter into the arbitration
agreement as laid down in the national law suclitration agreement should not be
recognised invalid (and respectively such arbrataward should not be set aside; it
should not cause the refusal of recognition andreement of such arbitration award) if
the commercial arbitration is considered internalo

4. The State has no immunity in arbitration proceeslinithe latter rule is the basis for
all other rules related to the application of Statemunity in court proceedings
(including enforcement/execution proceedings).

5. In court proceedings related to arbitration, inahgdthe procedures of recognition
and enforcement of arbitration awards, the Stat@i®ntitled to enjoy immunity.

6. When it is sought to restrict the State's assetsder to secure a future execution of
an arbitration award or to execute an award theuniiy of the State assets is the same

as in case of securing execution or executing aegisions.
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PUBLICATIONS

1. Valstybés ir vieSosios teis juridiniy asmen teise sudaryti arbitrazipsusitarina
pagal Lietuvos ir uzsienio valstypteis;. Teis, 2011, Nr. 79, p. 172-185;

2. Valstybkeés ir vieSosios teés juridiniy asmen teise sudaryti arbitrazipsusitarina.
Teig, 2011, Nr. 80, p. 193-213.
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VALSTYB E KAIP ARBITRAZINIO SUSITARIMO SALIS (REZIUM E)

Tarptautirgs teigs institutui rengiant rezoliu@j,Dél arbitrazo tarp valstyds, valstylés
institucijy, valstyles jmoniy bei uzsienigmoniy”, prof. F. A. Mann, kurio buvo prasoma
pateikti pastabasétirezoliucijos projekto, nurag jog “AS gavau dsy memorandum
taciau man labai sunku pateikti atsakyykadangi gali Iti, jog misy nuomoms cél
arbitrazo tarp valstybs ir privaciy asmeg skiriasi. Mano po4iriu, toks arbitrazas jokiu
bizdu nesiskiria nuo arbitrazo tarp pri¢ey asmeg. Jis yra reguliuojamas tos pms
arbitrazo teigs, kuri yra taikytina bendru atveju (iSskyrus, aiSktvejus, jeigu tai yra
ICSID arbitrazas, kur taikytini kiti principai). Jgu taip yra iS tieg, tuomet joky
problem; Siuo atveju ara. Jeigu aS neteisus, tuomet yvipirma yra svarbu labai
preciziSkai iSskirti tuos arbitrazo aspektus, kasudis turite omenyje. Kad mano
pastaba bty tiksles: laikas nuo laiko Anglijoje vyksta arbitrazo preae, kuriy Salimi
yra, pavyzdziui, Indija kaip laivo savininkas, ledivo frachtuotojai, ir niekas neabejoja,
kad tokie arbitrazai turi Bti reguliuojamijprasty Anglijos taisykly. <...> Jeigu mano
iSdéstyta pozicija yra teisinga, tuomet a$ sunkiaielgiu problem.”*

Siandien i3 ties yra pripaistama, jog valstybdalyvauja civiliniuose santykiuose
lygiais pagrindais kaip ir kiti §isantyki; dalyviai (pavyzdziui, Si taisykltiesiogiai yra
jtvirtinta Lietuvos Respublikos civilinio kodekso3B. straipsnio 1 dalyje), taip pat gali
buti ieSkovais ir atsakovais teismuose. Taigi logiby manyti, kaip iS esgs ir teigia
prof. F. A. Mann, jog i) valsty taip pat kaip ir privatus asmuo turi tgisudaryti
arbitrazinp susitarim, kadangi arbitrazinis susitarimas laikytinas émnd materialinio
pohidzio sutartimi; 2) valstybei, taip pat kaip ir kitgprivatiam asmeniui, sudariusiam
arbitrazin susitarim, arbitrazinio susitarimo sudarymas sukelia proeEsipasekmes —
privalomumy ginca sprsti arbitraze su visomis iS to kykiomis pasekrémis.

Taciau valstyk tam tikra prasme yra (ir visada bus) specifinisétesubjektas vien
jau &l to, kad 1) valstybs veikla visuomet tam tikru mastu yra susijusi $eSuoju
interesu, kuris daznai lemia tam tikras privésirbei civilinio proceso normteises
taikymo iSimtis; 2) valstybd yra tarptautids tei®s subjektas, uzsienio valstgde
besinaudojantis jurisdikciniu imunitetu. Be to, imdwinis susitarimas sukelia procesines
teisines pasekmes, lemias@s negalimurp ginca, dél kurio sudarytas arbitrazinis
susitarimas, spsti nacionaliniame teisme. Taigi kyla klausimas,dér Siy priezasiy
valstyles atzvilgiu arbitraze taikytinos tam tikros iSimtyaip pat ir ar prof. F. A. Mann
teiginiai IS tieg atspindi tai, kokyra arbitrazas tarp valstygb ir priva&iy asmen, ar tai,
koks jisturety buti.

Darbo tikslas ir objektas. Disertacijos pavadinimas “Valstybkaip arbitrazinio
susitarimo Salis” atskleidzia pagringlidisertacijos tikgl — tai arbitraze kylahiy teisiniy
klausimy, kuriuos lemia tai, jog arbitrazinio susitarimdiSgra valstylg, teisire analiz.
Taciau disertacijos tikslaséma identifikuoti, kokiais ypatumais pasizymi arbitas, kai
arbitrazinio susitarimo Salis yra valstybAtitinkamai darbo objektuéna visos galimos
teisines problemos, nulemtos valstgh dalyvavimo arbitraze (pavyzdziuijtaka
taikytinos teigs klausimams, arbitrazo prodedi ar pan.). Darbo objektu yra pasirinkti
du, manytina, svarbiausi ir aktualiausi probleminm@ocesiniai klausimai. Pirma,
analizuojama valstyds teig sudaryti arbitrazin susitarim klausimas ir, esant tokios

! Yearbook of Institute of International LaBession of Santiago de Compostela. 1989: prepsnaprk. Vol. 63.
Part I. 1989, p. 69-70.
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teiss apribojimams —yj pazeidimo teisiés pasekres. Antra, analizuojamas valsggh
imuniteto taikymas tarptautinio komercinio arbitn&kontekste.

Darbe yra remiamasi pagrindine prielaida, jog,Z&tdgiantj tai, kad valstyb
dalyvauja privatiniuose santykiuose, ji privalatiovertinama kaip lygiavertis privatiems
asmenims toki santyki dalyvis. Si prielaida disertacijojesra kvestionuojama. Toliau,
remiantis Sia prielaida, keliamos dvi pagringirhipotezs, jog atsizvelgiani tai, kad
valstyle yra prilyginama kitiems privatigi santyky dalyviams, i) ji turi tuéti teise
susitarti @&l gincy sprendimo arbitraze tomis @amis slygomis, kaip ir privais
asmenys; ii) valstybneturi imuniteto arbitraze irdbent Sios taisykis kontekste turi it
sprendziamas valstyb imuniteto teismo procesuose, susijusiuose strazhi taikymo
klausimas (0 ne apsiribojama principu “valstyturi imunitet, iSskyrus tam tikrus
atvejus”, kuris gali lemti esmijnarbitrazo proceso,étl kurio valstyle sutiko, faktin
negalimun).

Pazyngétina, kad tiesioginiu disertacijos objektiera vadinamasis investicipi
gincy arbitrazas, kai gitai yra nagrigjami vadovaujantis ICSID konvencija
(Konvencija @l valstybu ir kity valstybi fiziniy bei juridiniy asmen investiciny gincy
sprendimo) arba arbitrazo jurisdikcija atsirandeesticijy apsaug reglamentuojatiy
nacionalires teigs akf, tarptauting dviSaly investiciy apsaugos sutéy (angl.
bilateral investment treatig®IT)) ar kity tarptautiny sutatiy pagrindu. Taip yra tad,
kad investiciny gincy arbitrazas laikytinas specifine arbitrazgimi tiek ctl ginco Saly
specifikos (uzsienio investuotojas v. valstybtiek &l ginco dalyko specifikos
(nagrirgjami investiciniai gitai), tiek ir ctl specifiniy arbitrazo jurisdikcijos atsiradimo
pagrind;. Atsizvelgiantj tai, investicing gincy arbitrazo teié Siandien paprastai yra
laikoma savotiSku arbitrazo tés posSakiu ar institutu, ir jame kylantys teisiniai
klausimai nagrigjami atskirai nuo bendjy tarptautiniame komerciniame arbitraze
kylanciy teisiniy klausimy.

Be to, disertacijos objektu esanti valstybeigs sudaryti arbitrazinius susitarimus
problematika investicimi gin¢y arbitraze faktiSkai neegzistuoja. Arbitrazo teismo
jurisdikcija nagrirti investicin ginca atsiranda ne tik “tradiciSkai” sudaryto arbitraain
susitarimo pagrindu, bet ir esant abigaliy sutikimui &l arbitrazo jurisdikcijos, kai
valstyle tokj sutikimg (neretai toks sutikimas dar vadinamas oferta) iflige pirmoji
nacionaliniamgstatyme, reglamentuojéiame investiciy apsaug, BIT, ar daugiasSaje
tarptautirgje sutartyje. Taigi, akivaizdu, jog pastaruoju @tvékai Salys viena po kitos
pareiSkia sutikim dél arbitrazo jurisdikcijos) valstyds teigs sudaryti arbitrazin
susitarimy (pareiksti sutikimg dél arbitrazo) problema nekyla (be abejta kyla jvairiy
kity klausimy: ar subjektas, prieS Kuinicijuojamas arbitrazas, yra laikomas valstyhe; a
yrajvykdytos valstybs sutikime dl arbitrazo numatytosa/gos ir pan.).

Tuo atveju, kai arbitrazo jurisdikcija nagin investicin ginca kyla arbitrazinio
susitarimo pagrindu, &gi, valstyles tei® sudaryti arbitrazinsusitarim paprastai éra
kvestionuojama. Taip yra téld kad miretuose teiés aktuose neretai nurodoma, jog
investiciniai girgai gali kiti sprendziami ir vadovaujantis tarp $adudarytu arbitraziniu
susitarimu. Taigi kad ir koks teisinis reglamentaas egzistuat nacionaliije teisje
valstyles teigs sudaryti arbitrazinius susitarimus klausimu, sti@niy gin¢y kontekste
valstyles teig sudaryti arbitrazinius susitarimus yra tiesiogsaiteikiama investici
apsaug reglamentuojatiuose teiss aktuose (tiek nacionaéis, tiek tarptautiés).

Kita vertus, analizuojant disertacijos objektu ésaamtmjj klausiny, taip pat
remiamasi ir investicimi gincy arbitrazo kontekste priimtais teigmsprendimais,
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susijusiais su valsty@s imuniteto taikymu (pavyzdziui, valst§® imuniteto taikymo
salygomis nacionaliniuose teismuose prijgant ICSID arbitrazo sprendimus).ciau,
kaip ir minéta, investicing gincy arbitraze kylantys tik tokiam arbitrazuitadingi
specifiniai pozymiai éra Sios disertacijos dalykas.

Kadangi arbitrazinius susitarimus valstybdazniausiai sudaro su uzsienio
subjektais, didziausi dal disertacijos sudaro tarptautiniame komerciniamgtraze
kylanciy klausimy analiz. Tatiau pati gvoka “tarptautinis komercinis arbitrazaséra
analizuojama. Taigi su tuo susijusios disertacijdfstomos iSvados yra taikytinos
tuomet, kai arbitrazas yra kvalifikuojamas kaiprptautinis” bei “komercinis”. Ir nors
sgvokai “komercinis” paprastai suteikiamas labai pfaturinys, o gvoka “tarptautinis”
paprastai reiSkia tai, kad arbitrazas turi tamatikuzsienio” ar “tarptautiii element,
pripazintina, kad §i savoky aiSkinimas tam tikrais atvejais gali &tir jtakos teisinio
tyrimo metu gautiems rezultatams. Kita vertus,\tiria, jog tokiajtaka rera tokia zymi
ir reikSminga, kad nulemtatskiros analigs &l Siy sgvoky aiskinimo jtakos gautiems
rezultatams, porejk AnalogiSku principu vadovaujamasi igldkity arbitrazo teiss
savoky, instituty, kategorijy ar princiy. Jy turinys bei taikymo ypatumai detaliai
analizuojami tik tuo atveju, jeigu tai turi tiesiag jtaka nagrirgjamiems klausimams
(pavyzdziui, analizuojamos veiksnumo bei arbitmiotho kategorijos teiséis analizs
dél valstybes teigs sudaryti arbitrazin susitarim kontekste). Kitais atvejais arba
apskritai ira analizuojamagvairiy s3voky turinys, arba trumpai aptariama galima
netiesiogir jtaka tam tikriems disertacijoje nagijamiems klausimams.

Kartu pazyngtina, kad Sios disertacijos tiesioginiu objektéran valstylés kaip
arbitrazinio susitarimo Salies identifikavimo klanas. Manytina, kad Sis klausimas yra
analizuotinas vadinamosios nepasiragjusarbitrazinio susitarimo Salidoktrinos (angl.
non-signatories to arbitration agreeemgritontekste. Pati doktrina yra toli grazu
nevienaly¢, o apimantijvairius sutatiy bei prievoly teiss bei bendrovj teises
institutus (pavyzdziui, reikalavimo tews perleidimo, garantijos, atstovavimo, juridinio
asmens dalyvio atsakomyg pagal juridinio asmens prievoles ir pan.) ir iBkesngs
vieng iSimtinai arbitrazo teige taikony — jmoniy grupes (angl.group of companigs-
institutg. Taip pat, dl jvairiose valstybse egzistuojaftly skirtingg minéty instituty
reglamentavimo bei doktrinos pozigijnéra vienareikSmisko atsakymo jrklausing,
kokiomis glygomis tam tikro instituto taikymas lems asmerepamsiraSiusio arbitrazinio
susitarimojtraukimg j arbitrazo proces Taigi tai iS esrés yra ne arbitrazo, kurio Salimi
yra ar gali lnti valstyle, ypatumas, bet bendro patzio problema, kylanti arbitraze,
nepriklausomai nuo to, kas yra tokio arbitrazo Salyolab, kad ir valstyds kaip
potencialios arbitrazinio susitarimo Salies proldtika paprastai éra iSskiriama kaip
specifinis klausimas métos doktrinos kontekste ir laikomasi pozicijos, lado atveju
turi buti taikomos visiSkai tos pasios taisyk] remiamasis tais pais pagrindais ir
klausimas sprendziamas paiy teises instituty kontekste kaip ir arbitrazo tarp priira
asmem atveju).

Dél minéty priezasiy, siekiant nustatyti, ar iS tigsvalstyles kaip arbitrazinio
susitarimo Salies identifikavimo klausimas pasizytam tikra specifika, lyginant su
arbitrazu, kurio abi Salys yra priv&t asmenys, ir toliau suformuluoti iSvadas, kokiems
pagrindams esant valsgjbnepasiraSiusi arbitrazinio susitarimo, gaiitibpripazinta
saistoma arbitrazinio susitarimoiitima iSsami analiz problemy, kylantiy sprendziant
bet kokio asmens kaip arbitrazinio susitarimo Saigentifikavimo (Sis klausimas savo
ruoztu turi apimti ir analiz bendy sutatiy bei prievoly teiss, o taip pat ir bendroyi
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teises instituty analiz). Taigi tai gatty bati nebent atskiro teisinio tyrimo dalyku.
PrieSingu atveju, apsiribojant tik lylkuriose kilo valstybs kaip arbitrazinio susitarimo
Salies identifikavimo klausimas, analize bei doikdg ir teiss normy (kurios, beje,
specifiSkai nereglamentuoja Sio klausimo) analigeikuojama nepatikim iSvad;
suformulavimu. Atsizvelgiani tai, disertacijoje valstyds kaip arbitrazinio susitarimo
Salies identifikavimo klausimas analizuojamas tikuniteto klausim kontekste,
identifikuojant pagrindus, kurie dazniausiai yrakéeni sprendziant jSklausimy ir
jvardinant garsiausias arbitrazo bylas, kuriosdagidimas buvo iSkgks.

Darbo objektas lemia ir darbo strakf. Taigi disertacija susideda iS dujej
pagrindiniyy daliy. Pirmojoje dalyje yra analizuojama valstghtei€ sudaryti arbitrazin
susitarimy, t. y. siekiama iSsiaiskinti, ar tekieiss valstyle apskritai turi (bei pagsti
hipotez, jog turi tugti), kaip ir mirgta, kartu paligant ir valstylés kaip arbitrazinio
susitarimo Salies identifikavimo problematik Antrojoje dalyje yra analizuojami
valstyles imuniteto taikymo klausimai tarptautinio komeroirarbitrazo kontekste ir
savo ruoztu siekiam@odyti hipotez, jog valstylé neturi imuniteto arbitraze.

Ginamieji teiginiai.

1. Valstyk: ir vieSosios teiss juridiniai asmenys turi téti teise sudaryti arbitrazinius
susitarimus tomis @g&gomis slygomis kaip ir kiti asmenys.

2. Nacionalirtje teigje, jskaitant ir Lietuvos Respublikos komercinio aritra
jstatymo 11 straipsnio 2 dalyje numatyti apribojimaeSosios teis juridiniams
asmenims bei valstybei sudaryti arbitraguaositarima, laikytini nepagjstais ir tuéty biti
panaikinti.

3. Net ir tuo atveju, jeigu nacionalije tei€je numatyti teids sudaryti arbitrazin
susitarimy apribojimai, yra pazeisti, toks pazeidimas tarptao komercinio arbitrazo
atveju neturi nulemti arbitrazinio susitarimo negjano (ir atitinkamai arbitrazo
sprendimo panaikinimo ar atsisakym@jipazinti bei leisti vykdyti uzsienio valstyje).
4. Valstyb: neturi imuniteto arbitraZo procese. Si taigykra vis) kity su imuniteto
taikymu teismo procesuosgsKaitant sprendimo vykdymo proggssusijusy taisykliy
pagrindas.

5. Teismo procesuose, susijusiuose su arbitragkaitant ir arbitrazo sprendimo
pripazinimo bei leidimo vykdyti proces valstybei neturi @ti leidziama naudotis
imunitetu.

6. Valstykés turto imuniteto apimtis, kai siekiama suvarzyti wa suvarzomas
valstyles turtas, siekiant uztikrintidsimo arbitrazo sprendimgvykdymg ar jvykdyti
arbitrazo sprendig) yra tokios p#&ios apimties kaip ir fisimy teismo sprendim
vykdymo uztikrinimo ary vykdymo atveju.

Darbo mokslinis naujumas ir aktualumas. Arbitrazo teig¢ néra sulaukusi didelio
Lietuvos teiss mokslininky démesio. KompleksiSkai tarptautinio komercinio arto
teisiniai klausimai analizuoti vieningel karg 1996 m. iSleistoje G. Domino ir
V. Mikeléno knygoje “Tarptautinis komercinis arbitrazas™éliu keletas su arbitrazu
susijusy teisiny klausimy taip pat buvo analizuoti straipsniuose. Kol kastlvoje taip
pat réera apgintos & vienos disertacijos, kurios pagrindinis objektagylarbitrazo teié
ar tam tikri arbitrazo teés probleminiai klausimai. Tiesa, negalimat nepamiti
Mykolo Romerio universitete dr. Loretos Saltiest apgintos disertacijos, kuriose
investicijy apsaugos energetikos sektoriuje kylarteisiny problemy kontekste taip pat
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analizuota ir arbitrazini iSlygy, sudaryy valstyles institucijos ar kito su valstybe
susijusio asmens, taikymo problematika.

Pazynttina, kad valstybs tei® sudaryti arbitrazin susitarina bei valstyles
imuniteto taikymas arbitraze trumpai aptarti atope G. Domino ir V. Miketno
knygoje, t&iau, atsizvelgiani tai, kad, kaip ir miata, knyga yra skirta kompleksinei
tarptautinio komercinio arbitrazo analizei, filu Sie klausimai éra analizuoti. Be to,
knygos rengimo metu Lietuvoje dar nebuvo priimtasm€rcinio arbitrazgstatymas,
kuris tiesiogiai reglamentuoja valsggteig sudaryti arbitrazinius susitarimus ir kurio
nuostatos bei toldi nuostag aiSkinimas ir taikymas Lietuvos teignpraktikoje yra
analizuojami Sioje disertacijoje. Dar daugiau, dmsejoje pateikiama atnaujinta
informacija apie uzsienio valstype galiojatio reglamentavimo valstys teigs
sudaryti arbitrazinius susitarimus klausimu tendesc (nuo 1996 m. toks
reglamentavimas yra zenkliai pajlgj, taip pat iSgistas valstyhj, kuriy nacionaligs
teists nuostatos Siuo klausimu buvo tiriamos, rataslizargama uzsienio valstybibei
arbitrazo praktika, taip pat ir doktrina Siuo klams (pastarieji klausimai mitoje
knygoje rera aptarti).

Lietuvos teigs doktrinoje valstybs imuniteto klausimams éthesio yra sky
V. Vadapalas — vadeélyje “Tarptautire teisz”, V. Mikelénas — vadodlyje “Civilinio
proceso teis’. Taip pat yra paskelbta keletas straigswalstyles imuniteto klausimais:
Tomo Lamanausko straipsnis zurnale “Justitia”, distihios Balewiienés straipsniali
zurnale “Jurisprudencija”.

Taigi valstyleés imuniteto klausimaper se Lietuvos doktrinai ara nauji. Kita
vertus, migtuose darbuoseé¢ra analizuojami valstyds imuniteto klausimai tarptautinio
komercinio arbitrazo kontekste, t. y. imunitetasonarbitrazo jurisdikcijos bei
arbitrazinio susitarimo sudarymo teisiftaka, sprendziant klausgnar valstyl turi
imunitel uzsienio teismo procesuose, kuriuose nagmi su arbitrazu susijklausimai
(kitaip dar vadinama “arbitrazo iSimtis”), o taiptgr sprendziant klausigndél valstybes
imuniteto taikymo arbitrazo sprendimo vykdymo preeeVisi Sie klausimai iSsamiai yra
analizuojami disertacijos antrojoje dalyje, taigikltina, kad Siuo aspektu atliktas
teisinis tyrimas laikytinas nauju Lietuvos t&ssdoktrinoje.

UzZsienio teigs doktrinai neijvairis arbitrazo teiss klausimai, nei konkegai su
valstyles dalyvavimu arbitraze susijusios tetsnproblemosper senéra naujos. Kita
vertus, pazyrtina, kad valstybs dalyvavimo arbitraze (ar apskritai — privatinieos
santykiuose) klausimas nenustojamas tirti ijidien; — tiek iS teorigs, tiek IS praktias
puss. Ta&lau pazynétina, kad disertacija yra laikytina nauja nacionaliteisss akij,
ribojarciy valstyles (ar jos institucij) teis sudaryti arbitrazinius susitarimus anéiz
aspektu — paskutinkarty tokios apimties tyrimas buvo atliktas vadovaujaokieciy
profesoriui K. H. Bockstiegel ir paskelbtas 1984tame 2005 metais taip pat buvo
iSleistas D. Chamlogsardr straipsnis panaSia t&mati&€iau jame labai glaustai
aptariamijvairiose valstybse egzistuojantys teisinio reglamentavimo bruoKadangi
dar ir Siandien, uZzsienio autgriSaltiniuose analizuojant vals@d teigs sudaryti
arbitrazinp susitarim, nenustojama remtis nacionaliniuose deisaktuosejtvirtinto
reglamentavimo tendencijomis, laikytina, kad atmdap tyrimas yra reikSmingas ir
uzsienio autoyj iSvadoms nagrigamu klausimu.

Be to, uzsienio literatoje paprastai apsiribojama gdinai lakoniSka
argumentacija, pagrindziant iSwadjog valstybei neturi iiti leidziama remtis
nacionalires teigs apribojimais, siekiant iSvengti arbitrazo jurlgdjos, vengiant gilintis
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] tai, kokiais teoriniais pagrindais remiamasi, e ignoruojama taikytina pozityvioji
nacionalit teiss (arba kodl taikomos skirtingos taikytinos teis taisykés, Kkai
sprendziamas ititent valstyls teig€s sudaryti arbitrazinius susitarimus klausimas).
Disertacijoje, prieSingai, tam yra skiriamas did&ias dmesys ir Siuo tikslu valstys
teises sudaryti arbitrazinius susitarimus ir tpkeiss ribojartiy teiss normy pazeidimo
pasekmi problematika analizuojama iS e&nvisiSkai naujai — pasitelkiant naujai
iSskirtas arbitrazo teisés prigimties teorijas (poiriusj tarptautin komercin arbitraz).

Ir Siuo atveju pasitelkiamos ne dldaika cituojamos vadinamosios “tradiési’ keturios
arbitrazo teisids prigimties problemos, o naujai pramg mokslininko Emmanuel
Gaillard isskirtos trys naujos konk#ai tarptautiniam komerciniam arbitrazui skirtos
teorijos, kurios, anot méto mokslininko, vieninteéls geba visapusiSkai apithnti
tarptautinio komercinio arbitrazo fenomen

Minétos teorijos buvo apibendrintos 2008 m. pramckalba iSleistoje E. Gaillard
monografijoje Aspects philosophiques du droit de l'arbitrage mtgional. 2010 m.
monografija buvo iSleista anglkalba ir iki Siol dar nesulagksvarios kritikos él
ISskiriamy teorijy nevisapusiskumo, neiSsamumo ar pan. PrieSingaaaSpa kad
E. Gaillard iSskiriamos teorijos iS e8&m pakeis vig basimy arbitrazo teiés
kompleksinei klausimp analizei sking darhy dalis, skirtas teoriniams arbitrazo
aspektams. Taigi ir disertacijoje yra atsizvelgiam&ias sglyginai naujas teorijas.
Pazynétina, kad uzsienio literatoje valstylés tei€s sudaryti arbitrazinius susitarimus
problematikos klausimas, ndéity E. Gaillard teorij aspektu kol kas visiSkaiéra
analizuotas.

Valstybes imuniteto klausimai paprastai dazniausiai yralianajami tarptautias
teisss mokslininky, arbitrazo teigs doktrinoje kompleksinei su vals@® imunitetu
susijusyy klausimy analizei ®Bra skiriama daug dmesio, nors, kaip parédatliktas
nacionalires teigs akty, teismy bei arbitrazo praktikos tyrimas, arbitrazo konteks
valstyles imuniteto taikymo klausimai toli grazuwena vieningai traktuojami ir kelia
nemazai praktini bei teoriniy problemy. UZsienio literairoje paprastai apsiribojama
nacionalires tei€s akt, reglamentuojafiy su valstybs imunitetu susijusius klausimus,
bei tarptautias teigs taisykly analize, pateikiant iSvadaséldlabai konkre&iy su
valstyles imunitetu susijugi problemy sprendimo (pavyzdziui, @oma j teismo
proces, susijusy su arbitrazu, #/0ka jtraukti ir teismo procesus, kuriuose sprendziamas
leidimo vykdyti arbitrazo sprendinklausimas — tai atitinkamai reikS, kad tokiame
procese valstybimunitetu negali naudotis). Disertacijoje, nors,dbejo, ir analizuojami
tradiciniai probleminiai klausimai Sioje srityjeactau kartu identifikuojamas esminis
kriterijus, kuriuo remiantis turi idi sprendziami tokie klausimai. Disertacijoje yra
sialoma visus Siuos klausimus gpti remiantis aksioma, jog valstymeturi imuniteto
arbitraze ir todl visuose teismo procesuose, tiesiogiai susijugitsasarbitrazu, valstgb
imunitetu neturi teiss naudotis. Be to, disertacijoje identifikuojama gapildoma
problema, kiek zinoma, iS essineanalizuojama uzsienio literedje — taigaliojancio
arbitrazo susitarimo kaip alygos, lemiadios valstylés imuniteto netaikym
problematika teismo procesuose, susijusiuose dStrag. Kitaip tariant, analizuojama
kompetencijos kompetencijos doktringaka teismui sprendziant klaugjrdél valstybes
imuniteto taikymo.

Tyrimo metodai. Disertacijos tyrimo objektu esantys klausimai anajami
pasitelkiant tradicinius tyrimo metodus — istgriteleologin, sistemin bei lyginanajj.
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Istorinis tyrimo metodas buvo daugiausia naudojapiasojoje disertacijos dalyje
analizuojantjvairiose valstybse egzistuojaptreglamentavirp valstyles teigs sudaryti
arbitrazinius susitarimus klausimu — buvo tiriamees tik disertacijos rengimo metu
egzistuojantis teisinis reglamentavimas, bet iridokeglamentavimo Kkaita laike.
Naudojant istorin metody, buvo nustatyta rySki tendencija panaikinti naclorige
teigje jtvirtintus apribojimus valstybei sudaryti arbitragis susitarimus. Istoriniu
aspektu buvo tiriami ir tam tikri su vals®g imunitetu arbitrazo kontekste sgsij
klausimai (pavyzdziui, JAV FSIA pakeitimali, ribot@lstyles imunitetojsitvirtinimas ir
pan.).

Pasitelkiant teleologintyrimo metod buvo analizuojamos valstgb teigs sudaryti
arbitrazinius susitarimus sudarymo priezastys isiai. Naudojant teleologinmetod
buvo nustatyta, kad nacionalja teigje jtvirtinti valstybés teigs sudaryti arbitrazin
susitarimy apribojimai neatitinka jiems keliamtiksly (jeigu tokius apskritai galima
nustatyti). Pasitelkiant teleologinmetod, taip pat buvo tiriami ir tarptautése
konvencijose bei nacionalije teigje jtvirtinto valstyles imuniteto arbitrazo proceso
kontekste teisinio reglamentavimo tikslai bei past¥ys, ir, atsizvelgiani juos,
formuluojamos dilytinos valstylés imuniteto teismo procesuose, susijusiuose su
arbitrazu, ribos.

Sisteminis metodas buvo daugiausia naudojamas,iasteknustatyti jvairiy
draudimo valstybei remtis nacionaline teise, siekigvengti arbitrazo jurisdikcijos,
argumentacij tarpusavio rysius, taip pat ir sprendziant nadiaga teigs valstyles bei
vieSosios teiss juridiniy asmen teiss sudaryti arbitrazinius susitarimus apribajim
kvalifikavimo problem. Sisteminis metodas buvo naudojamas ir tiriantstyats
imuniteto klausimus arbitrazo kontekste, ypatingastatant iSeities tagknuo kurio turi
prasicti Sio klausimo analizir atitinkamai formuluojamos imuniteto taikymo ggklés,
taikytinos teismo procesuose, susijusiuose sura#oit

Lyginamojo metodo pagalba buvo tiriamas valssyleigs sudaryti arbitrazinius
susitarimus teisinis reglamentavimagiriose valstybse (lyginamas ne tik teisinio
reglamentavimo turinys — kokiems subjektams nustaapribojimai, @l kokiy gincy ir
kokiu mastu, bet ir tai, kokiuose téssaktuose tokie apribojimai nustatomi). Sis metodas
taip pat buvo naudojamas ir tiriajvairiose valstybse teigs akty ar teisny praktikos
reglamentuojamvalstyles imuniteto taikymo reglamentavim

Tyrimo Saltiniai. Tyrimo Saltiniai skirstytinij zemiau nurodytas grupes.
1. Lietuvos ir uzsienio valstypinacionalires teigs aktai. Siekiant pagssti pirmgja
hipotez, t. y. tai, kad valstyblaikytina turirtia teig sudaryti arbitrazinius susitarimus
tomis p&iomis slygomis kaip ir privalis asmenys, buvo tiriami Lietuvos ir uzsienio
valstybiy teiss aktai, reglamentuojanty$ ausiny. Siekiant pagsti antgja hipotez,
t. y. tai, kad valstyb nesinaudoja imunitetu nuo arbitrazo jurisdikcijosatitinkamai
uzsienio teismuose, nagéanciuose su arbitrazu susijusius klausimus, buvo riria
uzsienio valstyhj teisss aktai, reglamentuojantys uzsienio valgs/imuniteto taikym
konkretios valstylés teismuose (daugiausia — JAV bei JurigtiKaralysts teigs aktai).
Taip pat buvo tiriami ir Lietuvos teis akty ir uzsienio valstyhj teisss akty (pastaruoju
atveju — netiesiogiafravaux preparatoires
2. Tarptautires teigs aktai. Disertacijos tyrimo objelgt sudaratiy klausimy tyrimo
Saltiniu taip pat buvo nagifamiems klausimams aktualios tarptaésirsutartys (pvz.,
Niujorko konvencija @l uzsienio arbitrazo sprendippripazinimo ir vykdymo); 2) Kkiti
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aktualis tarptautias teigs aktai (pvz., UNCITRAL Pavyzdinigtatymas), tarptautini
sutatiy projektai, jj travaux preparatoires

3. Lietuvos ir uzsienio teisgnbei arbitrazo praktika.Atliekant teisin tyrimag buvo
tiiama ir Lietuvos bei uZsienio teigmbei arbitrazo praktika. Pazytna, kad
aktualiausi arbitrazo teisei teignbei arbitrazo sprendimai nuo 1976 m. yra spausdina
kiekvienais metais iSleidziamame leidinyf@arbook Commercial Arbitratio(Kluwer,
gen. ed. Pieter Sanders, nuo 1986 m. — Albert darden Berg). Taigi daugiausiai buvo
vadovaujamasi mitame leidinyje skelbiamais teignir arbitrazo sprendimais. Tiau
kartu buvo vadovaujamasi ir kituose leidiniuose lisieenais teism bei arbitrazo
sprendimais (aryj vertimaisj angly kal): International Law ReportgLauterpacht
Research Centre for International Law, UniversifyGambridgeleidinys), International
Legal Materials(American Society of International Ldeidinys).

4. Teigs doktrina.Visy pirma buvo remiamasi teis doktrina, analizuojdin tam tikros
valstyles ar valstyhi grupes nacionalids teigs nuostatas disertacijoje nagfjamais
klausimais. Antra, buvo remiamasi teis doktrina, analizuojama tarptautids bei
nacionalires teigs aktuosetvirtinta bendr arbitrazo teigs klausing reglamentavir
ISskirtinos dvi arbitrazo tets instituty bei kategoriy kompleksinei analizei skirtos
knygos: G. B. Born knyga “Tarptautinis komercinrbitrazas (2 tomai) (BORN, Garry
B. International commercial arbitrationVol 1; Vol. 2. Alphen aan den Rijn: Kluwer
Law Internat., 2009) bei J. F. Poudret ir S. Bes&ogga “Lyginamoji tarptautinio
arbitrazo tei8” (POUDRET, Jean-Francois; BESSON, Sébast@omparative law of
international arbitration 2 ed. Translated by Stephen V. Berti and AnnettetiPon
London: Thomson Sweet & Maxwell, 200Abiejy knygy struktira yra labai panasi:
analizuojamas tarptautis teigs aktuose nustatytas reglamentavimas, toliau
nacionalires teigs reglamentavimas, ir galiausiai €stbma autorj pozicija vienais ar
kitais arbitrazo teiss klausimais. Taigi, prieSingai nei kitose arbitragiss klausimams
skirtose knygose, Siuo atveju vienodasndsys skiriamas tiek objektyviai informacijai
apie galiojant ar galioju$ teisin reglamentavirg, tiek ir autory pozicijoms dl
konkretiy nuosta aiSkinimo principg bei teisinio reglamentavimo privalumar
trakumy. Atsizvelgiant | tai, miretomis knygomis remiamasi tiek siekiant gauti
objektyvius duomenis apie galiojameglamentaviny, tiek ir analizuojant migty autoriy
pozicijas tam tikrais disertacijoje nagffamais klausimais.

ISvados.Atlikus teisin tyrima, buvo padarytos Sios iSvados:

1. Tarptautiniame komerciniame arbitraze yra bevekingai pripajstamas ir taikomas
principas, pagal kurvalstybei bei vieSosios tes juridiniams asmenims draudzZiama
remtis nacionaligje teigje jtvirtintais teigs sudaryti arbitrazinius susitarimus
apribojimais. Tokios pozicijos dazniausiai laikasiteismai, nagridadami arbitrazinio
susitarimo galiojimo klausim (dazniausiai — arbitrazo sprendimo panaikinimo ar
pripazinimo bei leidimo vykdyti kontekste). diau egzistuojant labai skirtingai néito
principo argumentacijai, taip pat skirtingiems poEms j tarptautin komercin
arbitraz, negalima vienareikSmiSkai prognozuoti, kad vdistyar vieSosios teis
juridiniam asmeniui, sudarius arbitragisusitarim pazeidziant nacionake teigje
jtvirtintus teigs sudaryti arbitrazinsusitarim apribojimus, toks arbitrazinis susitarimas
nebus pripazintas negaliojan.

2. Valstyles, kurios nacionaligje teigje draudzia ar riboja valstyb bei vieSosios teis
juridiniy asmen teiss sudaryti arbitrazinius susitarimus, sudaro mazul® jy — dalis
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nustato tok apribojimyg tik nacionalinio arbitrazo atzvilgiu. Dominuojablai ryski
tendencija panaikinti tokius apribojimus, 0 ne fmgai — juos naujai nustatyti.
Priezastys, & kuriy nacionaligje teisje pasirenkama apriboti vals@gd teig sudaryti
arbitrazinius susitarimus¢ra aisSkios. Dazniausiai jos siejamos su tuo, kadagikurio
Salimi yra valstyb ar vieSosios teés juridinis asmuo, nagrifimas ne nacionaliniuose
teismuose, pazeidzia valstg orumy. Tai nelaikytina apribojimp jtvirtinima
pagrindziadia priezastimi. Darant prielaigd kad valstyb ir vieSosios teiss juridiniai
asmenys privatiniuose santykiuose dalyvauja lygmagrindais su kitais $isantyki
dalyviais, valstybei bei viesosios t&ssjuridiniams asmenims neturiitb draudziama
sudaryti arbitrazinius susitarimus. Valstybei vieSosios tets juridiniai asmenys turi
turéti teisc sudaryti arbitrazinius susitarimus tokiomis cjpenis slygomis kaip ir
privatis asmenys. Atsizvelgiani tai, pritartina Lietuvos Respublikos komercinio
arbitrazojstatymo pakeitimui, kuriuo buvo panaikintas an&s galiogs vieSosios teis
juridiniy asmen teists sudaryti arbitrazinius susitarimus apribojimas.

3. Galima teigti, kad tarptautiniu mastu yra pasiskonsensusasldo, kad arbitrazinis
susitarimas turjtakos valstybs imuniteto taikymui, t&au réra vieningai sutariamagt
tokios jtakos rily (“arbitrazo iSimties” taikymo rilp). Vieningai yra pripajstama, kad
valstyle arbitraze imunitetu nesinaudojacitau skiraisi valstybs imuniteto taikymo
ribos procesuose, susijusiuose su arbitrazu, ligrmant arbitrazo sprendimo vykdym
ar jj vykdant:

3.1.Nors egzistuoja konsensusasl do, kad su arbitrazu susijusiuose teismo

procesuose valstybei nesuteikiamas imunitetas raiemb jurisdikcijos,
taciau:

3.1.1. skiriasi teismo proceso, susijusio su arbitrazwoka: sutariama, kad tai
yra procesai, kurie yra tiesiogiai sgsgu arbitrazu ir nesusijsu arbitrazo
sprendimo uztikrinimu ar vykdymu, kai yra siekiamavarzyti valstybs
turtg, tatiau nesutariama, ar teismo procesams, susijusienertstrazu,
yra priskirtinas arbitrazo sprendimo pripazinimoi Beidimo vykdyti
procesas. Pastarosios kategorijos pnpgasskyrimui iS esms vieningai
pritariama teism praktikoje, prieStaravim esti tik doktrinoje, taip pai
teismo proceg susijusy su arbitrazu, g/okg minéto proceso ngraukia
Bazelio konvencija, taip patéra aiSku, ar Tarptautéje konvencijoje él
valstyby imuniteto vartojamassoka “patvirtinimas” (anglconfirmation)
kartu reiSkia ir pripazinimo bei leidimo vykdymo qmeg (angl.
recognition and enforcment

3.1.2. skiriasi valstylés veiksmy skirstymoj acta jure gestionigr acta jure
imperii jtakos arbitrazo iSimties taikymui vertinimas: taygines
konvencijos arbitrazo iSimties taikynsieja su papildomu Kriterijumi — turi
buti nustatyta, jog valstybsudaé arbitrazin susitarima dél iS privatines
teises reguliuojam santykiy kylarciy gincy;

3.1.3. nevienodai vertinama, kokiuose teismuose, nagmndiuose su arbitrazu
susijusius klausimus, yra leidziama netaikyti wddgs imuniteto nuo
teismo jurisdikcijos — imuniteto taikymo taisgklgali numatyti ir
papildomus reikalavimus teismo jurisdikcijai (padywi, Bazelio
konvencijoje valstyb neturi imuniteto tik teismuose tokios valsigh
kurios teritorijoje ar pagal kurios teisrbitrazas vyksta ar vyks).
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3.2.Néra vieningos pozicijos, ar arbitrazinis susitarinyee laikytinas atsisakymu
nuo valstys turto imuniteto — dominuojanti pozicija yra ara#inio
susitarimo nepripazinti atsisakymu nuo valss/urto imuniteto, @&au esti
pozicijy doktrinoje bei teismo proces kuriuose valstybei nebuvo leista
naudotis turto imunitetuédito, kad ji buvo sudariusi arbitrazisusitarima.
4. Arbitrazo iSimtis su arbitrazu susijusiuose reis procesuose turitb taikoma
atsizvelgiantj tai, kad valstyd neturi imuniteto arbitraze. Kitaip tariant, pasisis
teiginys turi lmti laikomas pagrindu visoms kitoms su valstybimuniteto taikymu
teismo procesuose, susijusiuose su arbitrazuusisms taisylkdms. Toal atitinkamai:
4.1 Valstykes veiksny iSskyrimasj acta jure imperiiir acta jure gestionisieturi
turéti jtakos sprendziant klausymdel to, ar valstyl turi imuniteg
procesuose, susijusiuose su arbitrazu. Arbitrago®tarimo faktaper seyra
pagrindas netaikyti imuniteto teismo procesuossijisiuose su arbitrazu.
4.2 Valstyke neturi imuniteto nuo teismo jurisdikcijos arbitoaZsprendimo
pripazinimo bei leidimo vykdyti procese;
4.3.Teismo bendrosios jurisdikcijos uzsienio valstykatzvilgiu klausimas turi
buti sprendziamas taip, tarsi vals&ylbuty privati Salis, t. y. valstys
imuniteto taisykts neturi teismui suteikti nei daugiau, nei maziau
jurisdikcijos, lyginant su giu, kurio abi Salys yra privas asmenys.
5. Valstyles turto imuniteto taikymo klausimai, kai yra siakia suvarzyti valstys
turtg, siekiant uztikrinti Kisimg arbitrazo sprendim ar jvykdyti priimtag arbitrazo
sprending, turi bati sprendziami visiSkai taip pat, kaip ir teismoopeso atveju, t.y.
arbitrazinis susitarimaper senegali lti traktuojamas kaip atsisakymas nuo valsgsyb
turto imuniteto.
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