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INTRODUCTION

European ciel bleu as we see it today hardly reminds us of Europe during the cold
war when the treaties establishing the European Communitiy (EC) were signed. The
European Economic Community (EEC) was created as an intergovernmental
organization and mainly for economic purposes. But step by step it has evolved as a
living organism, expanding its functions and becoming an unprecedented formation,
phenomenon of intergovernmental cooperation far different from a traditional definition
of an international organization. Europe has changed not only politically and
economically, but also from a social point of view. The unconditional obedience and
subordination to governmental authorities and ruling elites has faded away, political and
legal institutions are facing more and more criticism, while litigation has become an

ordinary tool to protect ones interests.

Historically, the legal acts of the ruling elite were not subject to any control,
however, ideas of separation of powers, democracy and the rule of law as a conditio sine
qua non brought together the concept of judicial review. In the modern world judicial
review of legal acts enacted by states or the European Union (EU) is not a novelty — it is
one of the preconditions for democratic legitimacy, which is of particular importance in

the context of European integration.

By initially creating the system of judicial review the EC Treaty intended to
embrace the widest possible range of Community legal acts and to ensure that no legal
act escaped the possibility of judicial review. This was later confirmed by the case law of
the European Court of Justice. However, except for a few cases when an EC legal act
was addressed to a private person, during the first years of functioning of the EC judicial
review was in fact much more perceived as an instrument designed for the Member
States and EC institutions rather than for private applicants. Such a situation was quite
natural considering the fact that it was not expected that the EC would constitute a new

supranational legal order directly affecting private persons.

After a few years it became clear that the EC and its legal acts had a “radiation”

effect: the EC acquired more competencies, adopted more and more different types of



acts, and its law more often affected rights and obligations of private persons. Europe
was brought closer to its citizens. From a perspective of an individual, rights granted by
a legal system are effective and real only when there are ways to effectively protect
them. Therefore, as soon as EC legal acts started intensively interacting with the legal
position of private persons, the question of locus standi of private persons challenging

EC legal acts before the European Court of Justice has gained immense importance.

However, the question of the balance of interests arose. As claimed by
Prof. P. Pescatore, dispute resolution in multinational context is a complex procedure
since it involves interplay of private, public and international interests. Though it would
seem that widening of the gates for private persons to reach the European Court of
Justice is an important target of Communauté de droit, at the same time it is necessary to
assess how a sensitive balance between various interests, such as judicial protection of
private persons, respect of the principle of rule of law, effectiveness of EU law making,
legal certainty, coordination of means of legal protection, cooperation between national
and EU courts, as well as management of case load, is affected. Therefore, it has been a
long time since the “legal alchemists” tried to answer the question how a democratic
society based on the rule of law could find a proper balance between potentially
contradicting interests — legal protection of private persons from illegal use of
administrative power and effectiveness of public administration. It is one of the main

questions, which is analysed in the Dissertation.

Having in mind the complexity of the problems mentioned above, it is not
surprising that it has been quite difficult for the private applicants to access the European
Court of Justice. The Court has been particularly keen on preserving the effectiveness
and integrity of the EU legal system, while at the same time seeking to ensure that the
EU remains committed to the rule of law. However, the European Court of Justice is not
the sole judicial power in the EU which guarantees legality — all national judges as juges
de droit commun assist the European Court of Justice in ensuring the effective judicial
protection of private persons. In the pivotal Les Verts case the European Court of Justice

reaffirmed the Roman maxima ubi ius, ibi remedium stating that:

,» The European Community is a community based on the rule of law, in as much



as neither its Member States nor its institutions can avoid a review of the question
whether the measures adopted by them are in conformity with the basic constitutional
charter, the Treaty. In particular, in Articles 173 (now — TFEU 263) and 184 (now —
TFEU 277), on the one hand, and in article 177 (now — TFEU 267), on the other, the
Treaty established a complete system of legal remedies and procedures designed to
permit the Court of Justice to review the legality of measures adopted by the

institutions.

If this conclusion is valid and such a system of legal remedies and procedures is
indeed complete and complementing each other, it should imply that a private person
protecting his or her rights should have a fair possibility to use at least one of them. If an
action for annulment is not admissible, the hurdles of admissibility should be
compensated by a plea of illegality or a preliminary ruling procedure. Is this system of
legal remedies and procedures functioning properly? Is it always possible to use at least
one of the listed means of judicial protection? Could such protection be considered as
effective in all cases? Is the case law reconcilable with the status of the EU as an
organization based on the rule of law? In order to answer all these and related questions,
this Dissertation explores the right of private applicants to bring an action for annulment
and assesses its compliance with the principle of effective judicial protection. Present
analysis is based on the well established case law and takes into account the Lisbon

Treaty, which came into force on the 1* of December 2009.

Access to justice is a fundamental pillar of Western legal culture; the level of
protection of private applicants is an important indicator when evaluating the maturity of
the EU. Furthermore, as it is established in this Dissertation, there is a close link between
the EU as an organization based on the rule of law and the effective protection of
fundamental rights. Therefore, the right of private applicants to access the European
Court of Justice is an important and challenging question to which this Dissertation is

dedicated.



THE SUBJECT MATTER OF THE RESEARCH, OBJECTIVES AND TASKS OF
THE DISSERTATION

The subject matter of the research is the access of private applicants to the
European Court of Justice challenging legal acts of the European Union. This subject
matter embraces a comprehensive analysis of action for annulment (Article 263 TFEU,
Article ex 230 EC), as well as alternative instruments of judicial review, including the

preliminary ruling procedure (Article 267 TFEU, Article ex 234 EC).

Taking into account the subject matter of the research, the author of the
Dissertation analyses the possibilities of private applicants to access the European Court
of Justice, evaluates the case law and reveals its problematic aspects, while in parallel
addressing the possible effects of the Lisbon Treaty. The Dissertation also seeks to
assess whether the current practice ensures the right to effective judicial protections and
how the situation could be improved. Therefore, the objective of the Dissertation is to
explore the possibilities of private applicants to challenge the EU legal acts, to assess the
scope of their locus standi before the European Court of Justice and the legal and

practical problems related thereto, as well as to suggest possible ways to solve them.

Essentially five tasks have been identified seeking to achieve the objective of the

research:

1. To systemically examine the possibilities of private applicants to access the
European Court of Justice challenging the EU legal acts. The Dissertation
analyses what types of EU legal acts the private applicants may challenge, how
the European Court of Justice interprets the admissibility criteria, and in which

cases the private applicant can expect admission of their actions for annulment;

2. To analyse the reasons why locus standi to bring direct actions is interpreted so
restrictively and whether this complies with such principles, as the rule of law and

the right to effective judicial protection;

3. To examine whether, in order to attain a system of effective judicial protection,

preliminary ruling procedure could be considered as a proper alternative to direct



actions and whether it compensates strict admissibility criteria for direct actions;

4. To explore whether locus standi of private applicants to bring actions for
annulment should and could be widened, and to what extent present practice

could be modified in order to avoid prevailing criticism;

5. To evaluate how the amendments to the Treaties introduced by the Lisbon Treaty
change the previous practice and to examine the possibilities to further develop

the right to effective judicial protection.

SOURCES AND METHODOLOGY OF THE RESEARCH

The main sources of research for this Dissertation are the case law of the
European Court of Justice and the legal doctrine. In additional, primary and secondary
law of the EU, its travaux preparatoires, as well as international and national legal acts

and case law were extensively analysed.

Lithuanian literature was scarce and so the main sources were scientific works in
foreign languages. The relevant literature can be divided into works on EU law, special
literature dedicated to direct actions for annulment, preliminary rulings or related

questions, as well as special literature on national law and specific institutes.

Books on EU law were useful in the beginning of the research, as they helped to
trace the interrelation between the different means of judicial protection. They were of
immense importance when sketching the main structure of research. Key materials
included a monograph by Anthony Arnull The European Union and its Court of Justice,
a study by Albertina Albors-Llorens Private Parties in European Community Law.
Challenging Community Measures, a monograph by Angela Ward Judicial Review and
the Rights of Private Parties in EC Law, a standard-setting monograph by Pierre
Pescatore The Law of Integration, a book edited by Damian Chalmers and Adam
Tomkins European Union Public Law, a textbook by Trevor. C. Hartley The
Foundations of European Community Law. An Introduction to the Constitutional and

Administrative Law of the European Community, as well as a monograph by Xavier



Groussot General Principles of Community Law.

Special works dedicated to direct actions for annulment, preliminary rulings and
related questions were useful for a narrower examination of specific issues. Valuable
ideas were drawn from Paul Craig’s article Standing, Rights and the Structure of Legal
Argument, Koen Lenaerts and Tim Corthaut’s study Judicial Review as a Contribution
to the Development of European Constitutionalism, Stefan Enchelmaier’s article No-One
Slips Through the Net? Latest Developments, and Non-Developments, in the European
Court of Justice's Jurisprudence on Art. 230(4) EC, Herwig C.H. Hofmann’s article
Legislation, Delegation and Implementation Under the Treaty of Lisbon: Typology
Meets Reality, and Cornelia Koch’s work Locus Standi of Private Applicants Under the
EU Constitution: Preserving Gaps in the Protection of Individuals' Right to an Effective
Remedy.

Special literature on national law or specific institutes enabled a look at the object
of the research from a different angle. It included such works as collection of articles
edited by Rene Seerden and Frits Storink Administrative Law of the European Union, its
Member States and the United States, a study by Laurent Pech The Rule of Law as a
Constitutional Principle of the FEuropean Union, and an article by Tom Zwart

Comparing Standing Regimes from a Separation of Powers Perspective.

Extensive research on locus standi of private applicants in the European Court of
Justice was undertaken by Prof. Anthony Arnull who analysed the direct and individual
concern, criticized the case law and called for liberalization of locus standi. Legal
scholars Albertina Albors-Llorens and Angela Ward have also thoroughly analysed the
action for annulment in their monographs, studies and articles. However, in most of the
studies attention was given to specific questions and analysis of case law without going
into comparative or theoretical level of research. Therefore, in this Dissertation attention
was paid to works on general principles of law, especially on the right to effective
judicial protection, political aspects of the EU, legal theory, and experience of the

Member States.

It is also worth mentioning that in the majority of academic works locus standi
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was subject to criticism, in particular until the entry into force of the Lisbon Treaty, and
even the judges and advocates general of the European Court of Justice have to some
extent recognized the shortcomings. However, while legal scholars criticised the Court
because of its restrictive approach to locus standi, the judges confirmed existing
problems and referred to a need to change the EC Treaty. Since the Lisbon Treaty has

not brought radical changes to the field in question, most of the debates remain relevant.

At the time of preparation of this Dissertation, there were not sufficient studies
analysing the relevant provisions of the Lisbon Treaty. During the drafting of the Treaty
establishing the Constitution for Europe and after the endorsement of its text, excitement
was felt in the academic community and active debates arose on how the entry into force
of the Constitutional Treaty would affect locus standi of private persons. However, the
Lisbon Treaty has not attracted such attention most probably because the provisions
governing the action for annulment were simply copied from the Constitutional Treaty
and, following the rejection of the latter, the repeated reform was treated with

scepticism.

At the time of writing of this Dissertation there was no case law on the application
of Article 263 TFEU, therefore the analysed material was to a large extent based on the
application of Article 230 EC. However, the changes introduced by Lisbon Treaty were
not so radical as to materially change locus standi of private applicants. Therefore, save
the cases where it is stated in the opposite, the author of the Dissertation believes that the
practice developed in the framework of Article ex 230 EC remains relevant even after

the entry into force of the Lisbon Treaty.

In order to undertake a comprehensive and multifaceted study, various methods
of scientific research have been used in this Dissertation including historical, systemic,
logical, teleological and comparative methods. Systematic and comparative methods
were the main methods applied in this research. They were used to analyse legal doctrine

and the case law, as well as to draw relevant conclusions.
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SCIENTIFIC NOVELTY AND PRACTICAL SIGNIFICANCE OF THE
DISSERTATION

Problems related to access to justice challenging EU legal acts became more
obvious and visible due to several reasons. Firstly, EU legal acts more and more often
affect the legal interests of private parties. The regulations and directives adopted in such
diverse areas as advertising, environment, labour relations or industry show that EU law
has departed from what is considered to be typical inter-state cooperation and has
acquired a strong impact upon the private sector. Therefore, in order to ensure citizens*
support for the EU legal order it is necessary to have certain judicial review procedures
that guarantee EU institutions abide by the general principals of law and respect

fundamental rights, which are recognized in the legal orders of EU Member States.

Secondly, when the European Court of Justice transfers the obligation to ensure
effective judicial protection to the Member States, while at the same time restricting
locus standi of private persons, a gap between the standards of judicial review emerges.
Thus, it is not clear if the EU institutions provide effective protection in the same way as

it is required from the Member States.

Thirdly, the European Court of Justice often refers private applicants to national
courts stating that they should start national judicial procedings and wait until the
national court submits a request for a preliminary ruling. As a result, it raises a question
whether this suggested alternative is a proper option for review of legality of EU law.
Even though fiery discussions are taking place in Europe on locus standi of private
persons in the actions for annulment, less attention is paid to the preliminary ruling
procedure as a means to trigger judicial review. Therefore, this Dissertation seeks to
contribute to the aforementioned academic discussions, and to add some original
viewpoints on the questions raised. Moreover, the Dissertation explores locus standi in
the national courts of certain Member States, and assesses national experiences in using
the preliminary ruling procedure. These questions are of utmost importance in the

context of this research since they directly affect the scope of access to the European
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Court of Justice through an alternative means, i.e. preliminary ruling procedure.

Since there have been no comprehensive studies undertaken in Lithuania in this
field, the author of this Dissertation expects that this research will contribute to further
debate and studies of locus standi, especially taking into account recent changes
introduced by the Lisbon Treaty. Even though it has been written about the annulment of
Lithuanian legal acts, and in particular about the need for constitutional complaint
procedures, until now little attention has been paid to the fact that EU legal acts can be
illegal and breach of the rights and interests of EU institutions, Member States and
private persons. These questions are important for raising awareness in the national
courts that EU law is not unquestionable, and that in case of doubt of its legality the

European Court of Justice is worth addressing.

The topic of locus standi of private persons has attracted much attention among
foreign scholars and legal practitioners. However, this Dissertation distinguishes itself
from the rest of academic works, as it aims to broaden the analysis of the research
question, not limiting itself to assessment of direct actions and the current situation, but
also address the justification of existing practice and the soundness of available
alternatives. The chosen method of complex analysis in exploring the subject matter has
not been commonly used in Lithuanian or in foreign academic works: the Dissertation at
issue pays attention not only to the case law of the European Court of Justice and the
related academic studies, but also to the questions of legal theory, findings of political
sciences and comparative analysis of relevant national practices. Such an approach
allows scientifically new and original conclusions, which bear both academic and
practical significance. The novelty and originality of this Dissertation is thus
characterized by a multifaceted and inter-disciplinary research approach at the same time

offering a practical perspective.

This Dissertation was prepared at the crossroads of unprecedented constitutional
reforms — after the Treaty Establishing Constitution for Europe was rejected and the
discussions regarding the Treaty of Lisbon were going on, and it was subsequently
revised after the Treaty of Lisbon came into force in December 2009. These historical

circumstances contributed to the content of this Dissertation and its value, since it
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analyses both the situation prior to and after the Lisbon Treaty and evaluates the effects

of the current reform.

The author hopes that this Dissertation will be useful for national courts,
especially as it reveals the practical aspects of the preliminary ruling procedure and
procedural law of the EU, as well as relevant experiences of national courts. Lawyers
and other practitioners will also find in it comprehensive and systemically presented
information on the requirements and procedures applicable to private parties addressing
the European Court of Justice. Finally, as one of the first studies in this field in

Lithuania, this Dissertation contributes to the development of relevant legal terminology.

APPROBATION OF THE RESEARCH RESULTS

The Doctoral Dissertation was discussed and approbated at the Department of the
Public Law of the Faculty of Law, Vilnius University and the Council of the Faculty of

Law, Vilnius University.

Certain parts and results of the research inter alia concerning possible categories
of applicants in actions for annulment, requirement of direct concern and changes
regarding the actions for annulment introduced by the Treaty of Lisbon were analysed
and published as three scientific articles in the scientific journal of Vilnius University

“Mokslo darbai: Teise”.

STATEMENTS OF THE DISSERTATION TO BE DEFENDED

1. In the European Union, where the European Parliament is the only institution
elected by the citizens and the links between the citizens and legislative power are
not comparable to the ones in the states, in order to ensure democratic legitimacy
it is necessary to guarantee that private individuals have proper access to judicial
review procedures. The right to challenge EU legal acts plays an important role

when fostering democratic legitimacy, democratic accountability and control of
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the supranational institutions, as well as when developing European civil society.

2. Locus standi of private persons in the actions for annulment is limited and
therefore not always in line with the status of the EU as an organization based on
the rule of law. The concept of individual concern developed by the European
Court of Justice is the main hurdle for the actions for annulment — it remains
restrictive and inflexible. However, the Court could arguably fill the legal lacuna
by judicial interpretation and this would be in line with the spirit of the Treaties
and the role of the Court as a guarantor of legality. The experience of the Member
States and their constitutional traditions could be useful guidelines when

liberalizing the standing rules in the EU.

3. The changes to the admissibility of actions for annulment introduced by the
Treaty of Lisbon are a positive step forward but they are not fully sufficient to
solve all the problems which were identified when applying the Article 230 EC.
The Lisbon Treaty makes it easier to challenge the regulatory acts which do not
entail implementing measures (though it remains unclear what this concept should
include), but it does not seem to change the restrictive interpretation of individual

concern and the Plaumann criteria.

4. As an alternative means for judicial review of EU law, the preliminary rulings do
not always guarantee the right to judicial protection and raise doubts over the
effectiveness of such protection. This instrument is not sufficient to fill the lacuna
that is created due to the restrictive approach to the standing of private applicants

before the European Court of Justice.

CONTENT OF THE DOCTORAL DISSERTATION IN BRIEF

This Dissertation is divided into four parts: 1. Judicial protection against the EU
legal acts; II. Right of private applicants to access the European Court of Justice

through actions for annulment; IIl. Alternative means to challenge EU legal acts; IV.
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Possibilities to liberalize the interpretation of Article 263 TFEU.

After analysing in the first part of the Dissertation the background of judicial
review and the right to judicial protection, the second part of the Dissertation explores
the action for annulment. The third part addresses the preliminary ruling and the plea of
illegality as alternative means to challenge the EU legal acts. The fourth part continues
with the assessment whether locus standi in actions for annulment could be widened.

Conclusions are drawn and suggestions are provided at the end of the Dissertation.

Part I. Judicial protection against the EU legal acts

The first part of the Dissertation draws the guidelines for further research. The
first subchapter examines why judicial control is important in the context of the
European Union and why effective judicial protection is interlinked with EU democratic
legitimacy. It highlights that while it is not common for international organizations to
grant standing to private persons for challenging acts adopted by them, this practice
could not be shared in the EU legal order, since it goes beyond a traditional international

organization.

The second subchapter takes a closer look at the right of effective judicial
protection as recognized in the EU. Since the entry into force of the Lisbon Treaty this
right is explicitly recognized as a part of the primary Treaty law. The third subchapter
identifies that legal protection against potentially illegal EU acts is ensured at two levels
— the European and national level. At the European level, it is guaranteed by the
European Court of Justice, which considers actions for annulment, while at the national
level, the national court may submit a request for a preliminary ruling as an instrument

of indirect access to judicial review.

Part II. Right of private applicants to access the European Court of Justice

through actions for annulment

The second part of the Dissertation deals specifically with the right of private

applicants to make use of the direct instrument of judicial review — to initiate the
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annulment procedure in the European Court of Justice.

This part begins with a subchapter analysing changes to the actions made by the
Treaty of Lisbon. Analysing the reform of the standing of private applicants the author
concludes that while the Lisbon Treaty does not solve all the problems related to
effective judicial protection, it reduces them. The main change that liberalizes standing is
that only direct concern will be required with regard to regulatory acts, which do not
entail implementing measures. The second subchapter aims to identify the parties that
are entitled to challenge the legal acts of the EU and to seek their annulment. The author
analyses the types and concepts of applicants having locus standi in actions for
annulment; it considers the justifications for various privileges and requirements
applicable to such applicants. The subchapter concludes that the concept of private
parties extends to natural persons, companies, local and regional authorities of Member
States, as well as organizations representing public interest. The third subchapter
examines what types of acts could be subject to annulment, discussing whether the form
of the act matters, and drawing lines between regulatory and legislative acts. Although
the concept of the regulatory act is not defined, the author concludes that most likely it

will include all non-legislative measures, i.e. delegated and implementing acts.

The fourth and fifth subchapters are dedicated to the requirements of direct and
individual concern. Firstly, the author addresses the different aspects of direct concern
requirement in actions for annulment. Particular attention is paid to the concept of third
party discretion to implement an EU legal act as developed in the jurisprudence of the
European Court of Justice. Subsequently, the author examines the requirement of
individual concern. The author considers the evolution of individual concern, the
Plaumann formula and the criticism it has received, the decision in Cordoniu case and
its possible implications for other cases, as well as additional criteria for establishing
individual concern. A separate subchapter is devoted to decisions in UPA and
Jégo-Queéré cases which triggered a strong debate in academic society on the need to
reform locus standi of private applicants in order to ensure effective judicial protection
and arguably gave impetus to legal amendments made by the Lisbon Treaty. Moreover,
special attention is paid to cases in specific areas (competition, state aid and

anti-dumping) and to actions brought by civil society organizations (economic interest
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groups and public interest groups).

Part I11. Alternative means to challenge EU legal acts

The third part of the Dissertation seeks to evaluate the effectiveness of alternative
means of judicial review. The first subchapter deals with the plea of illegality, the second
addresses the preliminary ruling procedure and the third looks at the actions for

damages.

The highest attention in this part is paid to preliminary ruling procedure. Despite
its advantages, the author highlights certain shortcomings, which result in failure in some
cases to provide judicial protection or to ensure effective judicial protection. The
Dissertation reveals that a private applicant has no guarantee that a national court will
find it necessary to refer the question to the European Court of Justice, or that the
question submitted by the national court will reflect all the arguments private applicant
finds important. Moreover, proceedings before the national court always necessitate
national measures implementing an EU legal act. Directly applicable EU measures thus
rule out the possibility to reach the European Court of Justice through the preliminary
ruling procedure. This subchapter also addresses such shortcomings as the problematic
application of interim measures, high legal costs and limited liability of Member State.
Special attention is paid to the difference of locus standi in national law, different legal
traditions and activeness of national courts in submitting questions for preliminary

rulings, as well as varying experience and training of judges in the Member States.

Part IV. Possibilities to liberalize interpretation of Article 263 TFEU

The fourth and the last part of the Dissertation addresses the possibility of a more
liberalized approach to standing of private applicants in actions for annulment. In the
first subchapter, the author analyses various arguments favouring locus standi limitation,
including the more technical arguments (such as case load in the European Court of
Justice, difficulties related to changing well-established case law, legal certainty

principle) and arguments referring to the role and status of the Court (including doctrine
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of attributed powers, theories of rational-choice institutionalism and historical

institutionalism).

The second subchapter examines whether the jurisprudential reform that would
liberalize standing before the European Court of Justice would be possible. It analyses
the specific nature of the European Court of Justice, models of adjudication, methods
applied when interpreting the law, as well as general principles of law as possible
grounds for liberalized standing. Moreover, locus standi in several Member States is
analysed in order to demonstrate that national practice could well serve as a benchmark

for future judicial developments in the European Court of Justice.
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1.

MAIN CONCLUSIONS

With EU law constantly expanding and embracing new fields, an unprecedented EU
constitution is developing in Europe. Despite positive changes introduced by the
Lisbon Treaty, the relationship between the citizen and supranational institutions is
weaker than in nation states, and locus standi of private persons challenging the law
of these institutions helps to ensure the legitimacy of the system. While it is always
stressed that the EU is a Communauté de droit, in which only law prevails, it needs to
be taken into account that the right to effective judicial protection is one of the most
important aspects of the principle of rule of law. Furthermore, judicial review of the
law adopted by the EU institutions ensures higher socio-political cohesion and

increases confidence in EU institutions.

The definition of a private person under the Article TFEU 263 includes natural
persons, companies, business associations and non-governmental organizations, as
well as local and regional authorities. The most questionable issue is the inclusion of
regional authorities to the category of private persons, i.e. non-privileged applicants.
The role of these subjects and the scope of their rights and obligations in the EU and
in the Member States differ from those of ordinary legal persons. Regional
authorities execute a part of state functions; they participate in the EU activities and
help implement EU law. Moreover, in cases where private persons rely on vertical
direct effect of directives, regional authorities are considered to be the emanation of
state. Therefore it could be concluded that regional authorities should have a quasi-

privileged status for the purpose of protection of their rights and legitimate interests.

. When assessing which legal acts could be subject to private party challenge, it was

found that the form of an EU legal act does not affect its challenging possibilities.
Actions for annulment are accepted with regard to written legal acts, as well as
decisions delivered orally. What matters most is the content and legal effect of an act

in question — the latter has to be a final act of an EU institution and it has to be able to
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produce legal effects.

Contrary to Article ex 230 EC, Article 263 TFEU stipulating the conditions
applicable to actions for annulment distinguishes regulatory acts and subjects them to
more favourable admissibility criteria. Challenging a regulatory act, which does not
entail implementing measures, a private applicant has to prove direct concern only,
whereas in other cases it is also required to establish individual concern. Short of the
relevant case law, the definition of “a regulatory act” is not entirely clear. However,
having examined the travaux preparatoires and the applicable division of legal acts
under the Lisbon Treaty it could be claimed that the regulatory acts are to be
considered all acts of general application, except legislative acts. Hence, regulatory
acts should comprise delegated and implementing acts (be it regulations, directives or

decisions).

. The requirement of direct concern determines if the rights and obligations of a private
person are affected by an EU legal act. The establishment of direct concern is most
difficult in the case of directives. Since they are addressed to Member States and the
latter acquire certain discretion in their implementation, this almost always eliminates
direct concern, and thus in principle prevents private persons from submitting an
action for annulment in all the fields where the Treaty solely foresees the adoption of
directives. However, in cases where directives are formulated in a way which leaves
for Member States implementing them only a minimal discretion, EU courts should
follow its practice established in respect of decisions, the implementation of which is

subject to entirely theoretical discretion of its addressee.

. The requirement of individual concern, which the European Court of Justice
established in the Plaumann case, envisages that the applicant has to be distinguished
by reason of legal or factual circumstances from all other persons affected by a
measure in question. Following the examination of the relevant case law it was found
that in cases succeeding the Codorniu case, the Plaumann test is fulfilled and an

individual concern established when the applicant proves that it belongs to a closed
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group of persons affected by the legal act and the institution which adopted it had a
duty to take into account the effects of this act to the closed group. Such a restrictive
approach limits the possibilities for private applicants to fulfil the admissibility

criteria in cases where an individual concern is required.

However, such interpretation of individual concern as provided in the Plaumann case
can be criticized. The Plaumann formula is not necessary to protect the EU courts
from a dramatic overload with cases; it is problematic from the theoretical point of
view; and it is not required under the Treaty. There is nothing in the Treaty that
would imply such a restrictive interpretation of the individual concern, as chosen by
the European Court of Justice in the Plaumann case. However, the Court has
consistently applied the Plaumann formula, and as a result, rejected a large part of
actions brought by private persons. This practice is also unlikely to be changed by

Article 263 TFEU.

. Case law of the European Court of Justice restricts the standing of interest groups as
their actions are put into a similar position as any other claims of private persons. The
examination of case law suggests that while admissibility criteria for actions brought
by business associations and other economic interest groups are clearly established in
the case law of the European Court of Justice, entities pursuing public interests find it
harder to obtain locus standi. The only exception is granted to organizations acting in
the field of environmental protection and making use of the internal review of
administrative acts laid down in the Aarhus regulation. The liberalization of standing
in cases of self-executive regulatory acts as set by the Lisbon Treaty is likely to lead
to easier access to judicial review in such fields as environmental protection. Though
such a wide locus standi of interest groups as applied in France or the United
Kingdom would be difficult to manage in the context of EU, partial liberalization is
possible and desirable, especially in the case of public interest litigation. However,
while liberalizing the standing of such organizations it is important to keep certain

restrictions in order to avoid the misuse of freedom of associations.
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7. The requirement of legal interest under Article 263 TFEU should not be mixed with
legal interest known in the legal systems of Member States. In the context of actions
for annulment legal interest could be briefly defined as a requirement that a person
initiating judicial proceedings would have an interest in the outcome of the case
before the European Court of Justice, as the annulment of an act would affect his or
her legal status, i.e. the scope of his or her rights or duties. Analysis of the case law
confirmed that even annulled, amended or implemented acts, depending on the
circumstances of the case, could be recognized as producing legal effects and as
challengeable. The requirement of legal interest has to be continuously fulfilled from

the moment of submission of an action until a decision in the case is rendered.

8. Alternative mechanisms of EU judicial review contain a number of shortcomings
from the point of view of effective judicial protection. The main shortcoming of the
review of legality under Article 277 TFEU rests in the fact that this is not an
independent measure. It is applied only in cases where EU institutions adopt
secondary legal act and directly depends on the admissibility of an action against the
latter. Moreover, even if an action based on Article 277 is satisfied, legal effects are
applied only inter partes, thus neither the challengeable legal act, nor any other

secondary act are annulled.

Likewise, preliminary ruling procedure being the main alternative to direct actions
for annulment does not always guarantee the right to effective judicial protection,
while in some cases, when a private person has no access to national legal remedies,
it fully denies the right to judicial protection. In the context of preliminary ruling
procedures the right to effective judicial protection becomes exclusively dependent
on the will of national courts, as only they decide if the preliminary ruling procedure
should be launched and formulate the preliminary questions. Therefore, whether or
not a case will reach the European Court of Justice often depends on the attitude and
level of experience and knowledge of a particular judge. Preliminary ruling
procedure as an alternative to direct actions is further compromised by the fact that

even in a case of a manifest failure in applying EU law, Member States’ liability in
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practice usually does not arise.

A significant shortcoming of the preliminary ruling procedure capable of fully
denying the right to judicial protection remains its reliance on national measures in
implementing a disputable EU legal act. National implementing measures are often
non-existent, in particular when a directly applicable act revokes a privilege, which a
private person previously enjoyed or sets a new prohibition, which is clear and needs
no further specification in nation law. If an act is directly applicable and there are no
implementing measures, a private person would have to violate this EU act in order
to obtain /ocus standi. Hence, in such cases judicial protection would be denied in

contradiction to the EU law principles.

10. The transfer of the duty of effective judicial protection to the Member States can also

11.

be criticized. Given that a legal act is adopted in the framework of EU law, the
primary duty of judicial protection should arguably rest with the European Court of
Justice, and not with the national courts. While Article 19 TEU, as amended by the
Lisbon Treaty, obliges the Member States to provide the necessary remedies to
ensure effective legal protection, at this stage it is difficult to foresee how this
provision will be interpreted in the case law of the European Court of Justice. It could
be interpreted as an obligation to amend national procedural laws (thus affecting the
procedural autonomy of the Member States) in view of providing national courts with
a legal basis to ensure effective judicial protection in cases where European Court of
Justice dismisses the action due to the absence of individual concern. However, states
are usually reluctant to change their legal systems and it is difficult to expect that all
Member States would adopt laws consistently ensuring access to justice. Hence,

discrepancies among the Member States are likely to persist.

Examination of arguments justifying restrictions of /ocus standi reveal doubts over
their soundness. The weakest of the aforementioned arguments is related to the fear

of an increasing number of cases. On the one hand, if a claim that EU law enjoys a
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comprehensive system of legal remedies, as constantly affirmed by the European
Court of Justice, is valid, it should lead to conclusion that the overall caseload simply
cannot significantly increase, as in cases where direct actions are dismissed, a
preliminary ruling procedures should follow. On the other hand, EU law contains a
number of caseload control mechanisms, such as 2 months time limit for bringing the
case, litigation costs and joining of cases. Furthermore, the aforementioned practice
of Member States with liberal locus standi regimes demonstrates that the
liberalization of locus standi does not lead to a high increase of cases. It is doubtful
that such liberalization could negatively affect the functioning of the EU or violate

the principle of legal certainty.

Arguments related to the consistency of case law refers rather to a psychological than
a legal impediment to liberalize locus standi, in particular the entry into force of the
Lisbon Treaty, which offers a good occasion to rethink the existing practice.
Research has also confirmed that a more liberal interpretation of individual concern
would not have negative effects on the institutional balance and the principle of

attributed powers.

12. Changes brought by the Lisbon Treaty could be considered as a step forward in the
field of judicial protection. Even though they have not eliminated all the
shortcomings of previous system, they have diminished these shortcomings. As
mentioned, the major positive innovation with regard to the standing of private
persons is the removal of the requirement of individual concern in the case of
regulatory acts, which do not entail implementing measures. However, the new
provision has not changed an allegedly restrictive wording of individual concern,
therefore the Plaumann formula is likely to persist. Furthermore, the system of
judicial review under the Lisbon Treaty would still allow dismissing the action due to
the lack of individual concern even in cases where an act negatively affecting private
persons could not be challenged in any alternative way. Whilst the Lisbon Treaty still
leaves some gaps in respect to effective judicial protection, the Court of Justice

should arguably redress the situation. The analysis reveals that the Treaty provides
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the Court with all the powers needed to adjust the interpretation of individual concern
to the changing socio-political environment. This function of adjustment is further
supported by the nature of the Court, its tasks and methods used, as well as general

principles of law.
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Agné Limanté

PRIVACIU SUBJEKTU TEISE KREIPTIS | EUROPOS SAJUNGOS TEISINGUMO
TEISMA GINCIJANT EUROPOS SAJUNGOS TEISES AKTUS

REZIUME

Siandieninis Europos ciel bleu mazai primena Europa, sugniauzta Saltojo karo,
kada buvo pasiraSytos Europos Bendrijy steigiamosios sutartys. Niekas nepaneigty, kad
tuometiné Europos Ekonomin¢ Bendrija, sukurta ekonominiais tikslais kaip
tarpvyriausybiné organizacija, labai pakito. Zingsnis po Zingsnio ji vystési lyg gyvas
organizmas, prisiémé vis daugiau funkcijy ir virto beprecedenciu dariniu, valstybiy
tarpusavio bendradarbiavimo fenomenu, gerokai virSijanCiu tarptautinés organizacijos
sampratg klasikine prasme. Kita vertus, Europa pasikeité ne tik politiskai ir ekonomiskai,
bet ir socialiniu poziiiriu. ISnyko besalyginis nuolankumas valdzios institucijoms,
visuomen¢ gerokai maziau taikstosi su valdanciuoju elitu. Politinés ir teisinés institucijos

susilaukia vis daugiau kritikos zvilgsniy, o asmenys vis labiau linkg bylinétis.

Istoriskai valstybése valdanciojo elito teisés akty niekas nekontroliavo, taciau su
valdziy atskyrimo, demokratijos ir teisinés valstybés idéjomis, kaip conditio sine qua
non isitvirtino ir teisés akty teisétumo kontrolés institutas. Moderniame pasaulyje tiek
valstybiy, tiek ir Europos Sajungos priimamy teisés akty teisétumo kontrolé¢ jau néra
naujas reiskinys — ji laikoma biitina demokratinio legitimumo salyga, o tai ypac¢ svarbu

Europos integracijos kontekste.

EB sutartis, sukurdama teisés akty teisétumo kontrolés sistema, sieké aprépti kuo
platesni Bendrijos akty spektra bei uztikrinti, kad nei vienas teisés aktas neiSvengty
teisétumo kontrolés. Tai véliau patvirtino ETT praktika. Vis délto, iSskyrus tuos retus
atvejus, kai Bendrijos teisés aktas buvo tiesiogiai adresuojamas privac¢iam asmeniui, EB
gyvavimo pradzioje galimybé kvestionuoti Bendrijos teisés aktus labiau buvo skirta
EB institucijoms ir valstybéms naréms, nei privatiems subjektams. Tai buvo natiralu,

turint omenyje, kad kuriant Bendrija nebuvo tikétasi, jog ji virs beprecedente
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virSnacionaline teisine tvarka, tiesiogiai veikiancia kiekvieng asmeni.

Gana greitai paaiskéjo, kad Bendrija ir jos teisé€s aktai turi ,,radiacini® poveiki —
plétési kompetencijos sritys, priimamy teises akty spektras, teisés aktai vis dazniau veiké
ir privaciy subjekty teises ir pareigas. Europa akivaizdziai priartéjo ,,prie pilieciy®.
Zvelgiant i§ individo poziciju, teisés, kurias jam suteikia teisés sistema, yra veiksmingos
ir realios tik tuomet, kai egzistuoja veiksmingos gynybos priemonés tuo atveju, jei Sios
teisés pazeidziamos. Todel Bendrijos teisés aktams vis intensyviau pradéjus veikti
privaciy subjekty padéti, kaip atsvara EB teisés virSenybes, teisés akty tiesioginio
taikymo ir tiesioginio veikimo principams, itin svarbia tapo privaciy subjekty teisé i

ieskini, t.y. ju locus standi Teisme kvestionuojant Bendrijos teisés akty teisé¢tuma.

Taciau susiduriama su interesy balanso problema. Kaip nurodo prof. P. Pescatore,
gincy sprendimas daugianacionaliniame kontekste yra itin sudétingas procesas, nes
itraukiami tiek privatis, tiek vieSieji, tiek tarptautiniai interesai. Nors atrodyty, jog
platesnis varty i Europos Sajungos teismus atvérimas privatiems subjektams, kad jie
galéty ginti savo teises, yra vis did¢jantis Communauté de droit siekis, kartu jis
reikalauja detaliai jvertinti, kaip paveikiama jautri pusiausvyra tarp ivairiy tiksly, tokiy
kaip privaciu subjekty gynyba, pagarba teisinés valstybés principui, ES sprendimuy
priemimo veiksmingumas, teisinio tikrumo principas, teisminés gynybos priemoniy
suderinamumas, ES ir nacionaliniy teismy bendradarbiavimo pareiga ir darbo krivio
valdymas. Atitinkamai, ,teisés alchemikai* jau ilga laika ieSko atsakymo i klausima,
kaip demokratiné visuomené, grindziama teisinés valstybés principu, galéty surasti
tinkamiausia balansa tarp potencialiai prieSingy interesy — asmens teisiy apsaugos nuo
netinkamo administracinés priemonés panaudojimo ir vykdomosios valdzios
veiksmingumo. Tai vienas pagrindiniy klausimy, kurie yra keliami ir nagrinéjami Siame

darbe.

Atsizvelgiant | minéty problemuy kompleksiSkuma, nenuostabu, jog privatiems
subjektams sunkiai sekési ,,prisibelsti i ETT duris. Teismas itin saugo ES teisinés
sistemos veiksminguma, kartu siekdamas islaikyti ES kaip teisinés valstybés principu
grindziamos organizacijos statusa. Kita vertus, teisinguma ES uZtikrina ne vien Europos

Sajungos Teisingumo Teismas: visi valstybiy nariy nacionaliniai teismai kaip juge de
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droit de commun padeda ETT uztikrinti privaciy subjekty teisming gynyba. Garsiojoje
Les Verts byloje Teisingumo Teismas patvirtino romény maksima ubi ius, ibi remedium

ir konstatavo, kad:

,Buropos Bendrija yra teisiné bendrija (angl. Community based on the rule of
law), nes nei jos valstybés narés, nei jos institucijos negali i§vengti patikrinimo, ar ju
priimti teis€s aktai atitinka pagrinding konstitucing chartija — Sutarti. Tam tikslui, viena
vertus, EB sutarties 173 (dabar — SESV 263) ir 184 (dabar — SESV 277) straipsniuose ir,
antra vertus, jos 177 (dabar — SESV 267) straipsnyje itvirtinta iSsami teisinés gynybos
priemoniy ir procediiry sistema yra sukurta tam, kad Teisingumo Teismas galéty vykdyti

institucijy priimty akty teis€tumo kontrolg*.

Jei §i iSvada teisinga, ir tokia teisinés gynybos priemoniy ir procediiry sistema yra
iSsami, o nurodytos procediiros viena kita papildo, savo teises ginantis privatus subjektas
turéty turéti tinkama galimybe pasinaudoti bent viena i ju. Jei negalimas ieSkinys dél
panaikinimo, priimtinumo klititis turéty pakeisti galimybé¢ teikti ieskinius, grindziamus
neteisétumu, arba inicijuoti prejudicini sprendima. Ar i§ tiesy privaciy subjekty atveju §i
teisinés gynybos priemoniy sistema veikia tinkamai? Ar visuomet galima pasinaudoti
bent vienu i§ nurodyty gynybos biidy? Ar visais atvejais suteikiama gynyba galima
vadinti veiksminga? Ar esama praktika atitinka ES kaip teisinés sqjungos statusa?
Siekiant atsakyti i visus Siuos ir susijusius klausimus, disertacijoje tiriama privaciy
subjekty teisés 1 ieSkini apimtis, vertinamas jos atitikimas veiksmingos teisminés
gynybos principui, kuri vis pabrézia ES teismai, atsizvelgiant tiek { nusistovéjusia

praktika, tiek ir { 2009 m. gruodzio ménesi isigaliojusia Lisabonos sutarti.

Galimybe kreiptis 1 teisma yra esminis Vakary teisinés kultiiros ramstis, o
privaciy subjekty teisiy gynybos lygis bei jiems nustatomy pareigy apimtis yra puikus
indikatorius vertinant ES branda. Be to, kaip nagrinéjama Siame darbe, tarp Europos
Sajungos kaip teisinés valstybés principu grindziamos organizacijos ir veiksmingos
pagrindiniy teisiy gynybos yra itin glaudus rySys. D¢l Sios priezasties privataus subjekto
teisés 1 ieskini ES teismuose tyrimas yra itin svarbus bei idomus klausimas, kuriam

iSnagrinéti ir skiriamas §is darbas.
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Disertacijos aktualumas, mokslinis naujumas, teoriné ir praktiné reik§mé

Problemos, susijusios su teise kreiptis i Europos Sajungos Teisingumo Teisma
(angl. access to justice) ginCijant ES teisés aktus, tampa vis aiSkesnés ir opesnés dél
keliy priezas¢iy. Pirma, vis didesnis ES teisés akty kiekis veikia privaciy subjekty
interesus. Priimami reglamentai ir direktyvos reklamos, aplinkosaugos, darbo santykiy ar
pramoninés gamybos reguliavimo srityse aiSkiai liudija, kad Europos Sajunga gerokai
nutolo nuo iprasty bendradarbiavimo tarp valstybiy formy, bei vis didesn¢ itaka daro
privaCiam sektoriui. Siekiant iSsaugoti visuomenés pagarba ES sukurtai teisinei tvarkai,
biitina, kad egzistuoty tam tikra teisminé perziiira, garantuojanti, kad ES institucijos
laikytysi bendryjy teisés principy bei pagrindiniy teisiy, pripazistamy valstybiy nariy

teisinése sistemose.

Antra, Europos Sajungos Teisingumo Teismui nuolat pabréziant valstybiy nariy
pareiga uztikrinti veiksminga teisming gynyba ir priimant sprendimus, veikiancius
valstybiy nariy procesing autonomija, bei tuo paciu metu itin ribojant privaciy subjekty
teisg 1 ieSkini Europos Sajungos Teisingumo Teisme, did¢ja skirtumai tarp teisminés
priezitiros standarty. Tampa nebeaisku, ar ES institucijos teis¢ i veiksminga gynyba

uztikrina tokia pat apimtimi, kokios reikalauja i§ valstybiy nariy.

TreCia, Europos Sajungos Teisingumo Teismas daznai nurodo privatiems
subjektams kreiptis 1 nacionalinius teismus ir tikétis, kad Sie teismai pateiks prasyma
Teisingumo Teismui priimti prejudicini sprendima. Taip iSkyla klausimas, ar §i sitiloma
alternatyva tinkama ir pakankama kaip ES teisé¢s akty teis¢tumo kontrolés btidas. Nors
Europoje netyla diskusijos, ar reikéty suteikti privatiems subjektams platesng teisg 1
ieskini (vad. locus standi), ar esama situacija uZztikrina teis¢ i veiksmingg teisming
gynyba, prejudiciniams sprendimams kaip teisés akty teisétumo kontrolés budui skiriama
maziau démesio. Todél Siame darbe siekiama papildyti esama doktrina bei pateikti nauja
pozilri | nagrinéjamas problemas. Nemazai démesio skiriama ir valstybiy nariy teiséje
itvirtintai teisei i ieSkini, nagrin¢jama nacionaliniy teismy kompetencija ir iniciatyvumas
naudojantis prejudicinio sprendimo procediira. Pastarieji aspektai itin svarbis darbo
kontekste, nes nuo jy tiesiogiai priklauso, ar ES teisés akto teisétumo klausimas, nors ir

naudojantis alternatyviu, prejudicinio sprendimo priémimo procediiros keliu, pasieks

33



Europos Sajungos Teisingumo Teisma.

Kadangi Lietuvoje iSsamesniy moksliniy tyrimy Sioje srityje nebuvo vykdyta,
doktoranté tikisi, kad Sis darbas prisidés prie tolesniy diskusijy ir locus standi studijy,
ypac atsizvelgiant { ka tik Lisabonos sutartimi igyvendinta Europos Sajungos reforma.
Nors Lietuvoje raSyta apie Lietuvos institucijyu priimamy teisés akty panaikinimo
galimybes, ypa¢ konstitucinio skundo poreiki, iki Siol gana nedaug démesio skirta tam,
kad ir Europos Sajungos institucijuy priimami teisés aktai gali biiti neteiséti, pazeisti kity
institucijy, valstybiy nariy, o taip pat ir privaciy subjekty teises. Tai aktualu ne tik
kalbant apie tiesioginius ieSkinius Europos Sajungos Teisingumo Teisme, bet ir
stiprinant nacionaliniy teismy suvokima, jog ir ES teis¢ néra neginCijama duotybé, o

suabejojus jos teisétumu, kartais vertéty kreiptis i Europos Sajungos Teisingumo Teisma.

Privaciy subjekty locus standi Europos Sajungos Teisingumo Teisme tema yra
susilaukusi didelio uzsienio mokslininky ir praktiky démesio, taciau Sioje disertacijoje
siekiama placiau pazvelgti i tiriama klausima, neapsiriboti vien tiesioginio ieskinio dél
panaikinimo analize ir esamos situacijos ivardijimu, bet ir nustatyti esamo
reglamentavimo  pagristuma, galimy alternatyvy veiksminguma. Pasirinktas
kompleksinis tyrimo modelis analizuojant §io darbo objekta nebuvo naudotas nei
Lietuvos, nei uzsienio mokslininky darbuose: Siame darbe nagriné¢jama ne tik Teismo
praktika bei tiesiogiai susijusi literatiira, bet nemazai démesio skiriama ir teisés teorijai,
politiniy moksly i§vadoms, analogiSky instituty veikimui valstybiy nariy praktikoje. Tai
leidzia daryti moksliniu pozitriu naujas ir originalias i§vadas, kurios turi tiek teorinés,
tiek praktinés reikSmes. Taigi Sios disertacijos naujuma ir originaluma atskleidzia biitent

pasirinktas tyrimo pjiivis bei praktiné tyrimo perspektyva.

Pastebétina ir tai, kad Sis darbas buvo rengiamas konstituciniy reformy kryzkeléje
— atmetus Sutartj d¢l Konstitucijos Europai, vykstant diskusijoms dél Lisabonos sutarties
bei pakartotinai redaguotas jai jau isigaliojus. Dél tokios situacijos darbas jgijo tik
daugiau vertés ir aktualumo — jame tiriamas tiek ankstesnés (EB sutarties) sistemos

tvirtinto modelio veikimas, jo privalumai ir trikumai, tiek Lisabonos sutarties naujoves.

Tikimasi, jog praktiniu pozitiriu $is darbas bus naudingas Lietuvos teismams,
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ypac dél to, kad jis aiSkiau atskleis praktinius prejudicinio kreipimosi aspektus ir leis
geriau susipazinti su procesine ES teise bei analogiska valstybiy nariy teismy patirtimi.
Advokatai bei kiti teisés praktikai Siame darbe galés rasti iSsamios bei sistemiskai
iSdéstytos informacijos apie privaciy subjekty teisiy gynimo ETT galimybes ir
procediras. Be to, atsizvelgiant i tai, kad Sioje srityje nebuvo atlikta daug tyrimy
Lietuvoje, Sis darbas taip pat prisideda prie mokslinés tiriamos srities terminologijos

vystymo. Tai suteikia Siam darbui papildomos praktinés vertés.

Tyrimo objektas, tikslas ir uzdaviniai

Sios disertacijos tyrimo objektas — priva¢iy subjekty teisé kreiptis i Europos
Sajungos Teisingumo Teisma gincijant ES teisés aktus. Darbe tiriamas ieSkinys dél
panaikinimo (SESV 263 straipsnis, EB sutarties ex 230 straipsnis) bei alternatyvis
teiseétumo kontrolés instrumentai, iskaitant prejudicinio sprendimo priémimo procediira

(SESV 267 straipsnis, EB sutarties ex 234 straipsnis).

Atsizvelgiant i tyrimo objekta, Sia disertacija siekiama atlikti privaciy subjekty
teisés kreiptis 1 Europos Sajungos Teisingumo Teisma analizg, atskleidziant esama
praktika, jos probleminius aspektus, svarstant apie Lisabonos sutartyje numatyty
pakeitimy galima poveikj. Darbe taip pat siekiama nustatyti, ar esama praktika uztikrina
teisg 1 veiksminga teisming gynyba bei kaip ji galéty buti tobulinama. Taigi tyrimo
tikslas — visapusiskai ir kompleksiSkai iSanalizuoti privaciy subjekty galimybes ginCyti
ES teisés akty teisétuma, locus standi praktinio igyvendinimo problemas ir pasiiilyti

nustatyty problemy sprendimo biidus.
Siekiant $io tikslo, iSkeliami tokie tyrimo uzdaviniai:

1. sistemiSkai iStirti privaciy subjekty galimybes gincyti ES teisés aktus pateikiant
tiesioginius ieSkinius Europos Sajungos Teisingumo Teisme. Darbe tiriama,
kokius aktus gali ginCyti privatiis ieSkovai, kaip Teismas aiSkina numatytus
priimtinumo kriterijus, kada ieSkovas gali tikétis, kad jo ieSkinys dél ES teisés

akto panaikinimo bus priimtas;
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2. iSanalizuoti tiesioginiy ieSkiniy ribojimo motyvus, argumenty pagristuma bei ju

suderinamuma su teisinés valstybés bei veiksmingos teisminés gynybos principu;

3. iSnagrinéti, ar prejudiciniy sprendimy procediiros teikiamos galimybés uzpildo
tiesioginiy iesSkiniy ribojimu sukurtas spragas, ar Sis kelias yra tinkama ir
pakankama alternatyva, nepaliekanti privaciy subjekty teisiy neapginty bei visais

atvejais uztikrinanti veiksmingg teisming gynyba;

4. ivertinti, ar privaciy subjekty locus standi Europos Sajungos Teisingumo Teisme
turéty ir galéty buti ple¢iama, kokiomis kryptimis vertéty modifikuoti esama

teises 1 ieskini pripazinimo praktika, kad ES iSvengty tolesnés kritikos;

5. nustatyti, kaip Lisabonos sutarties pakeitimai kei¢ia ankstesni reglamentavima,

tvertinti jy galimybes plétoti teisg | veiksmingg teisming gynyba.

Disertacijos struktira

Disertacijos struktiira nuléme pasirinktas darbo tyrimo objektas, iskelti tikslai ir

uzdaviniai. Disertacija sudaro Sios keturios pagrindinés dalys:

[S—

. 1vadas, tyrimy apzvalga ir taikyty metody aprasymas;

2. tiriamoji — déstomoji dalis, kurioje detaliai ir visapusiskai analizuojamas

pasirinktas tyrimo objektas;
3. tyrimo rezultaty dalis, kurioje pateikiamos darbo iSvados ir sprendimai; ir
4. disertacijai rengti panaudoty Saltiniy ir literatiiros sarasas.

Disertacijos tiriamaja — déstomaja dali sudaro keturi skyriai, kuriy kiekviena
sudaro keletas poskyriy bei daliy, o juose nagrin¢jami skirtingi pasirinkto tyrimo objekto

aspektai.

Pirmasis darbo skyrius skirtas sukurti pagrinda tolesniam tyrimui. Jame

analizuojama, kodé¢l teisés akty teis¢tumo kontrolé¢ yra svarbi Europos Sajungai, kodél
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veiksminga teisminé gynyba sietina su ES demokratiniu legitimumu. Teigiama, jog nors
tarptautinéms organizacijoms néra buidinga leisti privatiems subjektams gincyti ju
priimtus aktus, ES Siuo poziiiriu vadovautis negali — ji iSsiskiria i§ iprasty tarptautiniy
organizacijy ir yra vadinama ,,vir§nacionaline organizacija“ arba ,,vir§nacionaline teisine
tvarka®. Jos priimamy akty negalima prilyginti tradiciniy tarptautiniy organizacijy
kuriamai teisei. Siame skyriuje taip pat identifikuojama, kad privaéiy subjekty teisiy
gynyba Europos Sajungoje igyvendinama dviem lygmenimis — ES bei nacionaliniu

lygmeniu, aptariami susij¢ SESV sutarties straipsniai.

Antrajame skyriuje ,Privaciy subjekty teis¢ kreiptis i Europos Sajungos
Teisingumo Teisma ieSkiniuose dél panaikinimo®, kuris yra pagrindin¢ darbo dalis,
tiriama priva¢iy subjekty locus standi ieSkiniuose dél ES teisés akty panaikinimo. Sioje
dalyje analizuojama privataus subjekto samprata ieskiniy dél panaikinimo kontekste,
lyginama privaciy subjekty ir kity ieSkovuy locus standi apimtis bei jiems taikomy
skirtingy reikalavimuy pagrindimas, tiriamos akty, kuriuos gali gincyti privatus ieSkovai,
rusys bei ypatumai. Itin daug démesio Siame skyriuje skiriama pagrindinéms tiesioginiy
ieSkiniy priimtinumo klititims — tiesioginei ir konkreciai sasajai. Kadangi nei SESV, nei
galiojusi Bendrijos sutartis nedetalizuoja Siy savokuy turinio, vertinama ETT praktika,
svarstoma, ar jos grieztumas yra pagristas. Atskiras Sios skyriaus poskyris skiriamas
UPA ir Jégo-Quéré byloms, sukélusioms aktyvia diskusija dél tuomet galiojusios
EB sutarties 230 straipsnio 4 dalies reformos reikalingumo bei aiskiai atskleidusioms
tuometinio reglamentavimo trilkumus. Butent Sie du atvejai paskatino valstybes nares

svarstyti apie biitinus EB sutarties pakeitimus bei parengti dabartini SESV 263 straipsni.

TreCiasis darbo skyrius, pavadintas ,,Alternatyvios galimybés privatiems
subjektams gin€yti Europos Sajungos teisés aktus®, skiriamas alternatyviems teisétumo
kontrolés instrumentams jvertinti. Pagrindinis démesys teikiamas prejudiciniy sprendimy
procediirai, vertinama, ar prejudicinio sprendimo procediira yra tinkama ir efektyvi
alternatyva, papildanti tiesioginiy ieskiniy suteikiamas galimybes. Sioje dalyje
atskleidziami prejudiciniy sprendimy kaip netiesioginio ES teisés akty teisétumo
kontrolés budo trikumai, vertinamas pareigos uZztikrinti veiksminga teisming gynyba

nukreipimo valstybéms naréms tinkamumas.
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Ketvirtajame ir paskutiniame tiriamosios — déstomosios darbo dalies skyriuje
svarstomos Teismo galimybés liberaliau aiskinti privaciy subjekty teise i ieSkini ETT.
Pirmiausiai analizuojamas argumenty, kuriais grindziama ribota privaciy subjekty teisé i
ieskinj, pagristumas, taip siekiant ivertinti, ar i$ tiesu locus standi plétimas pazeisty kitus
ES teisés principus ir turéty neigiamy pasekmiy Teismo darbui bei visos ES
funkcionavimui. Atlikus §i tyrima, toliau skyriuje nagrin¢jama, ar Teismas galéty plésti
privaciy subjekty locus standi jurisprudencinés reformos keliu, t.y liberalizuodamas savo

praktika.

Disertacijos ginamieji teiginiai
Disertacijos ginamieji teiginiai yra Sie:

1. Europos Sajungoje, kurioje Europos Parlamentas yra vienintel¢ pilieciy tiesiogiai
renkama institucija, o pilieCiy valios iSraiSka priimamuose aktuose sunkiai
palyginama su valstybiy priimamy teisés akty rySiu su pilieCiais, siekiant
uztikrinti demokratini legitimuma biitina, kad privatds subjektai turéty
pakankamas galimybes vykdyti priimamy teisés akty teisétumo kontrolg. Teisé
ginCyti ES aktus yra svarbus demokratinio legitimumo, demokratinés
atskaitomybés ir virSnacionaliniy institucijy kontrolés garantas, Europos pilietinés

visuomenés vystymo mechanizmas.

2. Privaciy subjektuy locus standi ieskiniuose dél panaikinimo Europos Sajungos
Teisingumo Teisme yra ribota ir ne visuomet suderinama su teisines valstybés
principu grindziamos Europos Sajungos statusu. Teismo iSvystyta konkrecios
sasajos — esmines klitities ieSkiniy priimtinumui — samprata yra itin griezta ir
nepaslanki. Vis délto, Teismas galéty uzpildyti problemines spragas — tai atitikty
tiek ,,Sutar¢iy dvasig®, tiek Teismo kaip teisés sergétojo ir teisingumo garanto
vaidmenj. Valstybiy nariy teisinés tradicijos bei praktika galéty pasitarnauti kaip

gairés liberalizuojant teisés i ieskini standartus Europos Sajungoje.

3. Lisabonos sutartimi ijtvirtinti ieSkiniy dél panaikinimo priimtinumo salygu
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pakeitimai vertintini kaip teigiamas zingsnis, ta¢iau jis néra visiSkai pakankamas
visoms teisé€s | veiksminga teisming gynyba spragoms uzpildyti. Jie palengvina
reglamentuojancio pobtdzio teisés akty gincijima (nors kol kas néra visiskai
aiSku, ka S$i savoka turéty apimti), tac¢iau nekeiCia griezto konkrecios sasajos

kriterijaus aiSkinimo bei Plaumann testo.

4. Prejudiciniai sprendimai kaip alternatyvus ES teisés akty teise¢tumo kontrolés
instrumentas ne visuomet garantuoja teisg i teisming gynyba ir kelia klausimy dél
gynybos veiksmingumo. Sis institutas néra pakankamas teisminés gynybos
spragoms, kilusioms dél ribotos teisés i ieSkini Europos Sajungos Teisingumo

Teisme, uzpildyti.

Tyrimo Saltiniai, disertacijos tema atlikty tyrimy apzZvalga, tyrimy

metodologija

Rengiant Sia disertacija svarbiausi Saltiniai buvo Europos Sajungos Teisingumo
Teismo jurisprudencija bei teisés doktrina. Taip pat analizuoti Europos Sajungos
pirminés bei antrinés teisés aktai ir jy rengimo medziaga, tarptautiniai bei nacionaliniai

teisés aktai bei nacionaliniy teismy praktika.

Kadangi literatiiros lietuviy kalba yra nedaug ir ji neiSsami, pagrindiniai Saltiniai
rengiant darba buvo mokslin¢ literatiira uzsienio kalbomis. Nagrinéta literatiira galima
bty suskirstyti 1 bendruosius darbus Europos Sajungos teisés tematika, specialiaja
literatuira, skirta tiesioginiams ieSkiniams, prejudiciniams sprendimams bei susijusiems
klausimams analizuoti bei specialiaja literatiira, skirta nacionalinei teisei bei atskiriems

institutams analizuoti.

Bendrieji darbai Europos Sajungos teisés tematika buvo naudingi pradedant
tyrima, nustatant ES teisés akty teisétumo kontrolés instituty tarpusavio santyki,
nubréziant pagrindines tyrimo gaires. Paminétini tokie darbai kaip Anthony Arnull
knyga The European Union and its Court of Justice, Albertina Albors-Llorens knyga

Private Parties in European Community Law. Challenging Community Measures,
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Angela Ward knyga Judicial Review and the Rights of Private Parties in EC Law, Pierre
Pescatore chrestomatinis darbas The Law of Integration, Damian Chalmers bei Adam
Tomkins knyga European Union Public Law, Trevor. C. Hartley knyga The Foundations
of European Community Law. An Introduction to the Constitutional and Administrative
Law of the European Community, Xavier Groussot monografija General Principles of

Community Law.

Specialioji  literatiira, skirta tiesioginiams ieSkiniams, prejudiciniams
sprendimams bei susijusiems klausimams analizuoti, buvo itin naudinga dé¢l daznai
siauro ir iSsamiai analizuojamo tyrimo objekto. Rengiant darba itin naudingi buvo bei
min¢iy suteiké Paul Craig straipsnis Standing, Rights and the Structure of Legal
Argument, Koen Lenaerts bei Tim Corthaut darbas Judicial Review as a Contribution to
the Development of European Constitutionalism, Stefan Enchelmaier straipsnis No-One
Slips Through the Net? Latest Developments, and Non-Developments, in the European
Court of Justice's Jurisprudence on Art. 230(4) EC, Herwig C.H. Hofmann straipsnis
Legislation, Delegation and Implementation Under the Treaty of Lisbon: Typology
Meets Reality, Cornelia Koch studija Locus Standi of Private Applicants Under the EU
Constitution: Preserving Gaps in the Protection of Individuals' Right to an Effective

Remedy.

Specialioji literatura, skirta nacionalinei teisei bei atskiriems institutams
analizuoti leido pazvelgti i tyrimo objekta nauju aspektu. Paminétina Rene Seerden ir
Frits Storink rinkinys Administrative Law of the European Union, its Member States and
the United States, Laurent Pech tyrimas The Rule of Law as a Constitutional Principle of
the European Union, Tom Zwart straipsnis Comparing Standing Regimes from a

Separation of Powers Perspective.

Reikia pastebéti, kad itin daug tyrimy privaciy subjekty locus standi ETT tema
atliko prof. Anthony Arnull, daugiausia démesio skyrgs tiesioginei ir konkreciai sasajai,
kritikaves esama praktika, bei kvietgs liberalizuoti teis¢ i ieSkini, Albertina Albors-
Llorens bei Angela Ward, kurios savo monografijose, studijose bei straipsniuose
nuodugniai tyré EB sutarties ex 230 straipsnio veikima. Visgi dauguma studiju

koncentruojasi ties konkreciu klausimu, byly analize, retai svarstyma perkeliant {
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komparatyving ar teoring erdve. D¢l Sios priezasties Siame darbe nemazai analizuota
literatura, kuri skirta bendriesiems teisés principams, ypac teisei i veiksminga teising
gynyba, politiniams ES aspektams, teis€s teorijos klausimams, valstybiy nariy praktikos

apzvalgai.

Taip pat pastebétina, kad didziojoje dalyje nagrinétos literatiiros locus standi
padétis Europos Sajungos Teisingumo Teisme, vyravusi iki Lisabonos sutarties,
kritikuojama. Situacija netinkama pripazino ir paties Teismo teis¢jai bei generaliniai
advokatai. TaCiau jei pastarieji kritikavo Teisma dél nenoro placiau aiskinti teisg i
ieSkinj, teis¢jai dazniausiai atkreipé démesi i esamas problemas ir konstatavo, kad
situacija pasikeisty tik pakeitus EB sutarti. Vis délto, Lisabonos sutartis radikaliy

naujoviy neatnesé, todél dauguma diskusijy islieka aktualios.

Tyrimy, nagriné¢janciy Lisabonos sutarties sitilomus pakeitimus, darbo rengimo
metu nebuvo pakankama. Rengiant Sutart; dél Konstitucijos Europai ir patvirtinus jos
teksta, akademinéje visuomenéje buvo jauCiamas pakilimas ir itin aktyviai svarstyta,
kaip pasikeis privaciy subjekty locus standi $iai Konstitucinei sutar¢iai isigaliojus.
Lisabonos sutartis tokio susidoméjimo nesulauké — i§ dalies d¢l to, kad naujasis ieskinius
del panaikinimo reglamentuojantis straipsnis atkartoja savo pirmtaka Sutartyje dél
Konstitucijos Europai, i§ dalies galbiit ir todé¢l, kad nepritarus Sutarciai dél Konstitucijos

Europai, i pakartotini reformos bandyma ziiiréta skeptiskiau.

Biitina pazyméti, kad darbo rengimo metu dar nebuvo SESV 263 straipsnio
taikymo praktikos, todél visos nagriné¢jamos bylos bei moksliné literatira grindziama EB
sutarties 230 straipsnio taikymo praktika. Visgi Lisabonos sutarties pakeitimai nebuvo
tokie radikaldis, kad privaciy subjekty galimybes kreiptis { ETT pasikeisty 1§ esmés.
Taigi, iSskyrus jei konkreioje darbo vietoje nurodyta prieSingai, autorés nuomone,

aptariama praktika aktuali ir jsigaliojus Lisabonos sutarciai.

Disertacijos tyrimo rezultatai buvo pasiekti naudojantis tiek teoriniais, tiek
empiriniais mokslinio tyrimo metodais. Tyrimo tikslui pasiekti ir uzdaviniams
igyvendinti didZiausia reikSmeg turéjo sisteminés analizés, loginio, teleologinio (teisés

akty leid¢jo ketinimo), istorinio ir lyginamojo mokslinio tyrimo metody taikymas.
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ISVADOS

1. Europos Sajungos teisei vis pleCiantis ir apimant vis daugiau sri¢iy, formuojasi
beprecedenté ES konstitucing tvarka. Sioje erdvéje, kurioje, nepaisant pozityviai
vertinting  pakeitimy, itvirtinty Lisabonos sutartimi, rySys tarp pilieCio ir
virSnacionaliniy institucijy yra silpnesnis nei valstybése, privaciy subjekty locus
standi kvestionuojant tokios virSnacionalinés organizacijos teisés akty teisétuma
tampa svarbia sistemos legitimumo garantija. Nuolat pabréziant, kad ES yra teisine
bendrija (pranc. Communauté de droit), kurioje teisé ir tik teisé turi virSenybg, bitina
nepamirsti, kad svarbi teisinés valstybés principo sudedamoji dalis yra teisé¢ i
veiksminga teisming gynyba. Be to, leidimas kvestionuoti Europos Sajungos
institucijuy veiksmus uZztikrina didesng socio-politing sanglauda ir suteikia daugiau

pasitikéjimo Europos Sajunga.

2. Privataus subjekto savoka SESV 263 straipsnio prasme apima fizinius asmenis,
bendroves, verslo asociacijas bei nevyriausybines organizacijas, o taip pat valstybiy
nariy vietos ir regioninés valdzios subjektus. Daugiausia klausimuy kyla dél
regioninés valdzios subjekty priskyrimo prie privadiy subjekty, ty. prie
neprivilegijuoty ieskovy. Siy subjekty vaidmuo ES ir valstybése narése, ju teisiy ir
pareigy apimtis skiriasi nuo iprasty juridiniy asmeny. Regioninés valdzios subjektai
atlieka dali vieSosios valdzios funkcijy, jie dalyvauja ES veikloje ir padeda
igyvendinti jos teisg; be to, bylose, kuriose privatiis asmenys remiasi vertikaliu
direktyvy veikimu, regioninés valdzios subjektai laikomi valstybés dalimi, o ne
privaciais subjektais. D¢l Sios priezasties darytina iSvada, kad regioninés valdzios
subjektai turéty turéti kvaziprivilegijuota statusa savo teis€ms ir teisétiems interesams

ginti.

3. Vertinant, kokius aktus gali ginCyti privatiis subjektai, nustatyta, kad ES teisés akto
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iSorin¢ forma, sprendziant, ar jis gali buti gincijamas SESV 263 straipsnio prasme,
néra svarbi. Galimi ieskiniai del panaikinimo tiek dél rasytinio teisés akto, tiek dél
zodziu iSreiksto sprendimo. Kur kas daugiau démesio skiriama teisés akto turiniui ir
galiai — gin¢ijamas aktas turi biiti galutinis ES institucijos aktas, sukeliantis teisiniy

padariniy.

PrieSingai nei anksCiau galiojgs EB sutarties 230 straipsnis, SESV 263 straipsnis,
numatydamas ieSkiniy dél panaikinimo priimtinumo reikalavimus, iSskiria
reglamentuojanc¢io pobiidzio aktus ir jiems numato lengvesnius priimtinumo
kriterijus: siekdamas ginCyti reglamentuojancio pobudzio teisés akta, kuriam
nereikalingos igyvendinancios priemonés, ieSkovas privalés irodyti, kad aktas
tiesiogiai su juo susij¢s; kitais atvejais reikalaujama jrodyti ir konkrecia sasaja. Kol
néra nusistoveéjusios teismy praktikos, savokos ,reglamentuojancio pobiidzio teisés
aktai“ reikSmé néra galutinai aiski. Vis délto, iSanalizavus travaux preparatoires bei
teisés akty skirstyma pagal Lisabonos sutarti, manytina, jog reglamentuojancio
pobiidzio aktais pagal Lisabonos sutartj laikytini visi bendro pobiidzio aktai, iSskyrus
istatymo galia turinCius aktus. Atitinkamai, reglamentuojanc¢io pobiidzio aktams
turéty buti priskiriami deleguotieji aktai bei jgyvendinantieji aktai (tiek reglamentai,

tiek direktyvos, tiek sprendimai).

. Tiesioginés sasajos reikalavimas leidzia nustatyti, ar asmens padétj veikia butent ES
teisés aktas. Sudétingiausia tiesioging sasaja irodyti direktyvy atveju. Kadangi jos
adresuojamos valstybéms naréms ir Sios igyja tam tikra veiksmy laisve jas
perkeldamos, tai beveik visuomet panaikina tiesioging sasaja, ir todél i§ esmés
Sutartys numato tik direktyvy priémima. Visgi, darytina iS§vada, jog tais atvejais, kai
direktyvos suformuluotos taip, kad valstybéms naréms priimant jgyvendinancius
aktus paliekama tik minimali veikimo laisvé, ES teismai turéty vadovautis tokiu pat
pozitriu, kaip ir vertindami sprendimus, kuriuos igyvendindamas akto adresatas turi
grynai teoring veikimo laisvg. Kai teisés akto adresatas yra kitas privatus asmuo,

tiesioginés sasajos reikalavimas taip pat sunkiai jvykdomas.
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5. Konkrecios sasajos kriterijus, kuri Teismas apibrézé Plaumann byloje, reikalauja,
kad dél teisiniy ar faktiniy aplinkybiy ieSkovas iSsiskirty i§ bendro ES teisés akto
veikiamy asmeny rato. ISanalizavus Teismo praktika nustatyta, kad ,,post-Codorniu
laikotarpio bylose Plaumann testas iS esmés tenkinamas ir gali buti nustatoma
konkreti sasaja tais atvejais, kai asmuo priklauso apibréztai grupei asmeny, kuriuos
veikia teisés aktas, o teisés akta priémusi institucija turéjo pareiga atsizvelgti i
priimto teisés akto poveiki tokiai apibréztai grupei. Tai i§ esmés lemia labai ribotas
galimybes privatiems subjektams pateikti ieSkinius dél panaikinimo tais atvejais, kai

reikalaujama konkreti sasaja.

Taciau tokia konkrecios sasajos interpretacija, kokia pateikta Plaumann byloje,
kritikuotina. Plaumann formulé¢ nereikalinga apsaugant ES teismus nuo beribio
ieSkiniy kiekio, ji probleminé doktrininiu pozitiriu bei nebitina Sutarties prasme.
Sutartyje néra nei vienos nuostatos, kuri leisty manyti, kad savoka ,konkreciai
susijes turéty biiti aiSkinama taip siaurai, kaip Teismas pasirinko Plaumann byloje.
Visgi Teismas, vengdamas iSplésti teis¢ i ieSkini ir saugodamas savo praktikos
nuosekluma, itin nuosekliai savo praktikoje laikosi Plaumann formulés, atmesdamas
didele dalj privaciy subjekty teikiamy ieskiniy, ir abejotina, kad Si praktika pasikeis
taikant SESV 263 straipsni.

6. SESV riboja pilietinés visuomenés organizaciju teis¢ i ieSkini — ju ieSkiniai
prilyginami bet kuriy kity juridiniy asmeny ieSkiniams. ISanalizuota Teismo praktika
leidzia daryti iSvada, kad jei verslo asociacijoms ar kitoms ekonominius interesus
ginan¢ioms interesy grupéms Teismo praktikoje yra nustatyti gana aiSkis ieSkiniy
priimtinumo  kriterijai, tai ne ekonominio pobtdzio interesus ginancioms
asociacijoms rodyti locus standi bina sudétingiau. ISimtys numatytos tik aplinkos
apsaugos srityje veikianciy nevyriausybiniy organizacijy, besinaudojanc¢iy Orhuso
reglamente numatyta administraciniy teisés akty vidaus perzitiros procediira,

atzvilgiu. Kita vertus, manytina, jog Lisabonos sutartimi jvykdyti ieSkiniy dél
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panaikinimo priimtinumo reikalavimy pakeitimai, leidziantys neirodant konkrecios
sasajos ginCyti reglamentuojancio pobudzio tiesiogiai taikomus teisés aktus, gali
lemti, kad teisminé gynyba tokiose srityse kaip aplinkosauga bus labiau prieinama.
Nors tokia plati asociaciju locus standi kaip Prancuzijoje ar Jungting¢je Karalystéje
Europos Sajungoje biity sunkiai kontroliuojama, bent daliné liberalizacija yra galima
ir pageidautina, ypa¢ ne ekonominius interesus ginanc¢iy asociacijy atveju. Vis délto,
pleciant asociacijy locus standi biitina iSlaikyti tam tikrus ribojimus, skirtus iSvengti

galimo piktnaudziavimo Sia teise.

Suinteresuotumo reikalavimas SESV 263 straipsnio prasme nepainiotinas su
suinteresuotumo reikalavimu valstybiy nariy teisinése sistemose. IeSkiniuose dél ES
teisés akto panaikinimo jis trumpai galéty biiti apibréztas kaip reikalavimas, jog
asmuo, inicijuojantis procesa, ETT bylos rezultatu bty suinteresuotas dél to, kad
akto panaikinimas paveikty jo teising padéti, t.y. keisty jo teisiy ar pareigy apimti.
ISanalizuota Teismo praktika patvirtino, kad tiek panaikintas, tiek pakeistas, tiek
ivykdytas teisés aktas, priklausomai nuo bylos aplinkybiy, gali biiti pripaZintas
sukelian¢iu teisiniy padariniy ir gincijamas teikiant ieSkini dél panaikinimo.
Suinteresuotumo reikalavimas turi buti tenkinamas nuo ieSkinio pateikimo iki

sprendimo byloje priémimo momento.

. Alternatyvis ES teisés akty teisétumo kontrolés mechanizmai, vertinant juos
veiksmingos teisminés gynybos poziiiriu, turi nemazai trukumy. PraSymy perziairéti
teiseétuma pagal SESV 277 straipsni pagrindinis trikumas yra tai, kad §is bendro
pobiidzio teisés akty teise¢tumo kontrolés biidas néra savarankiska priemone. Jis
galimas tik tuo atveju, jei ES institucijos priima iSvestini teisés akta, ir tiesiogiai
priklauso nuo ieskinio dél tokio iSvestinio teisés akto panaikinimo priimtinumo. Be
to, pripazinus Salies ieskini, grindziama SESV 277 straipsniu, pagristu, gincijamas
teisés aktas yra taikomas tik inter partes, todél nei pats ginCijamas aktas, nei kiti

analogiski i§vestiniai aktai nepanaikinami.
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Prejudiciniy sprendimu procediira, pagrindiné alternatyva tiesioginiams ieskiniams,
taip pat ne visuomet uztikrina teis¢ | veiksminga teisming gynyba, o kartais, kai
privatus subjektas neturi galimybiy pradéti proceso nacionaliniame teisme, ir visiSkai
ja paneigia. Prejudiciniy sprendimy procediroje teis¢ | veiksminga teisming gynyba
tampa iSimtinai priklausoma nuo nacionalinio teismo valios, nes tik teis¢jas
sprendzia, ar kreiptis dél prejudicinio sprendimo ir suformuluoja klausima. Todél
daznai konkretaus teiséjo patirtis, zinios lems, ar praSymas priimti prejudicini
sprendima bus pateiktas. Prejudicinio sprendimo procediiros kaip alternatyvos
tiesioginiams ieSkiniams pozicija susilpnina ir tai, kad net akivaizdziai nepagristai
nesikreipus dél prejudicinio sprendimo, valstybés narés atsakomybé praktikoje

paprastai nekyla.

9. Itin svarbus prejudiciniy sprendimy procediros trikumas, galintis visiSkai paneigti
teisg¢ 1 teisming gynyba, yra tai, kad prejudiciniai sprendimai i§ esmes galimi tik
tuomet, kai yra priimamos ginCyting ES teisés akta igyvendinancios nacionalinés
priemonés. Taciau igyvendinanciy priemoniy nacionalingje teis¢je daznai nebiina tais
atvejais, kai, pavyzdziui, tiesioginio taikymo aktas panaikina privilegija, kuria
anksciau pagal ES teis¢ naudojosi privatus asmuo, arba nustato nauja draudima, ir
toks draudimas biina aiSkus ir nacionalingje teis¢je nedetalizuojamas. Tuo atveju, jei
aktas taikomas tiesiogiai ir igyvendinanciy nacionalinés teis¢s akty néra, tam, kad
galéty ginCyti ES teisés akta, privatus subjektas privaléty pazeisti ES teisés norma,
taciau tai nesuderinama su teisinés valstybés principu. Taigi teisminé gynyba tokiais
atvejais, prieStaraujant paties ETT deklaruojamiems principams, 1§ esmés

paneigiama.

10. Kritikuotinas ir pareigos uztikrinti veiksminga teisming gynyba perkélimas
valstybéms naréms. Manytina, jog jei teisés aktas yra priimamas ES rémuose,
teisming gynyba visy pirma turéty suteikti ETT, o ne nacionaliniai teismai. Nors

Lisabonos sutartimi pakeistos Europos Sajungos sutarties 19 straipsnis tiesiogiai
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11.

reikalauja, kad valstybés narés, t.y. visos jos institucijos, ne tik teismai, imtysi
reikiamy priemoniy veiksmingai teisminei gynybai uztikrinti, sudétinga prognozuoti,
kaip Si nuostata bus aiSkinama Teismo praktikoje. Tokia formuluoté gali buti
traktuojama kaip reikalavimas pakeisti nacionalinius procesinius istatymus (taip
paveikiant valstybiy nariy procesing autonomija), kad teismams bty suteiktos
galimybés uztikrinti veiksminga teisming gynyba tais atvejais, kai ETT ieSkinj atmeta
nenustatgs konkrecios sasajos. Tai beveik visy valstybiu nariy atveju reiksty locus
standi reikalavimy liberalizavima bylose, kuriose keliamas ES teisés akto teisétumo
klausimas. Taciau valstybés nenoriai keiCia savo teisines sistemas; be to, sunku
tikétis, kad visos valstybés narés priims istatymus, kurie vienodai uZtikrins teis¢
kreiptis 1 teismus. Taigi tikétina, jog iSliks nelygybé tarp skirtingy valstybiy nariy
subjekty.

Ivertinus argumentus, kuriais grindziama ribota locus standi, nustatyta, kad ju
svarumas kelia nemazai abejoniy. Doktorantés nuomone, pats silpniausias
argumentas, kodél privatiems subjektams nesuteikiama platesné teisé i ieSkini
ginCijant ES teisés aktus, yra tai, kad ES teismai yra nepajégiis spresti didéjancio
byly skaiciaus, o locus standi reikalavimy liberalizavimas uztvindyty Siuos teismus
ieSkiniais. Viena vertus, jei teiginys, kad ES teis¢je néra spragy ir egzistuoja iSsami
teisinés gynybos priemoniy sistema, yra teisingas, tai turéty leisti daryti iSvada, jog
bendras darbo kriivis paprasCiausiai negali reikSmingai padidéti — tuo atveju, jei
nepateikiamas tiesioginis ieskinys, inicijuojama prejudicinio sprendimo procedira.
Kita vertus, ES teiséje egzistuoja pakankamai Teismo darbo kriivio valdymo
mechanizmy, tokiy kaip dvieju ménesiy ieskinio pateikimo terminas, bylinéjimosi
iSlaidos, galimybé sujungti bylas. Be to, aptarta valstybiy nariy, pasirinkusiy
liberalesnius locus standi rezimus, praktika taip pat liudija, kad teisés i ieSkini
liberalizavimas nesukélé itin didelio ieskiniy skaic¢iaus pokycCio. Atitinkamai
abejotinas ir teiginys, kad liberalizavus locus standi didelis gin¢ijamy akty kiekis
neigiamai veikty ES funkcionavima, biity pazeistas teisinio tikrumo principas. Tuo

tarpu su nusistovéjusios teismo praktikos keitimu susij¢ sunkumai yra labiau
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psichologiné, nei teisiné klititis locus standi liberalizavimui, ypa¢ turint omenyje
Lisabonos sutarties isigaliojima, sudaranti gera proga persvarstyti ankstesng praktika.
Tyrimo metu nustatyta, kad liberalesnis konkrecios sasajos reikalavimo aiSkinimas
neturéty neigiamos itakos institucinei pusiausvyrai ir nepazeisty riboty igaliojimy

doktrinos.

Lisabonos sutartimi nustatyti pakeitimai laikytini zingsniu i prieki. Nors jie
nepasalino visy teisés | veiksminga teisming gynyba igyvendinimo ES teiséje spragu,
jie jas sumazino. Pagrindinis privatiems subjektams palankus pakeitimas, kaip
minéta, yra tai, kad ieskovai, veikiami reglamentuojancio pobiidzio teisés akto, kuris
nejgyvendinamas nacionalingje teis¢je, galés lengviau gincyti tokius aktus, nes reikés
irodyti tik tiesioging sasaja. Visgi, naujoji Sutarties redakcija nekeiCia grieztojo
konkreCios sasajos reikalavimo aiskinimo, todél preziumuotina, jog Plaumann
formulé bus taikoma ir toliau. Manytina, jog Lisabonos sutartyje jtvirtinama ieskiniy
dél panaikinimo sistema leis Teismui atmesti ieSkini dél konkrecCios sasajos trilkumo,
net jei teisés aktas, neigiamai veikiantis privaciy asmeny teising padéti, negali buti
gin¢ijamas kitu keliu. Lisabonos sutarciai paliekant spragy veiksmingos teisminés
gynybos principo igyvendinime bei nepasisakant d¢l Plaumann testo, Siuos trukumus
turéty iStaisyti Teismas. Tyrimo metu nustatyta, kad Sutarties tekstas suteikia visas
galimybes Teismui pritaikyti konkreCios sasajos reikalavimo aiSkinima prie
besikeifiancios socialinés bei politinés aplinkos. Tam sudaro salygas ir Teismo
specifiSkumas, paskirtis, jo naudojami metodai, bendrieji teisés principai, sékminga

praktika suteikiant platesng teisés i ieSkini patvirtina ir valstybiy praktika.
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