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INTRODUCION

Establishment and development of an appropriate cargo carriage
system is a precondition for the economic progress of any country. Cargo
carriage 1s of particular importance for the development of international trade,
therefore, aiming for effective and uniform international carriage of cargoes,
uniform international regulations have been developed and improved for more
than fifty years. Based on these regulations, individual legal provisions were
developed and applied, both regionally and globally, to all transport modes'
except for carriage by rail, the regulation of which has always been developing
on its own (i.e. individually for this mode of transport).”

The past decades saw a significant expansion of foreign trade, in
particular that between Europe and Asia. For example, container carriage by

sea has reached record volumes of 10 million TEU® per year. A report on the

! Such conclusion was drawn based on investigation into the regulation of international carriage by rail
conducted by UNECE. See http://www.unece.org/trans/transportreview.html [2010-11-15].
? Unification of legal provisions governing international carriage by rail was achieved for the first time

in 1890, when the International Convention Concerning the Carriage of Goods by Rail was produced
(and took effect in 1893). This is one of the oldest international agreements in Europe. As this
convention was adopted in Berne (Switzerland), it is often called the Berne Convention. Initially, it
had nine member states — European countries (including Russia). At present, 33 states are parties to
the Convention, mainly Western European states and several Asian and West African states (Russia
is not a member state). In 1980 a conference was held in Bern with a purpose to review provisions of
the Convention. The conference adopted a new document entitled the Convention Concerning
International Carriage by Rail (COTIF). As regards carriage organisation issues, the latter largely
relies on the 1890 Berne Convention, which has become Annex B (CIM) to COTIF. The adoption of
COTIF simplified the regulations on combining of individual consignments, shortened cargo delivery
terms, and established special provisions on the presentation of small consignments for carriage. As a
result, cargo carriage by rail between the COTIF member states was started under a unified CIM
consignment note. In the second half of the 20th century, CIS countries (including Russia and other
Asian countries), on their turn, created a separate and independent system of cargo carriage by rail
based on the Agreement on International Goods Transport by Rail of 1951 (SMGS). While issues of
international cargo carriage by rail governed by CIM and SMGS are similar in many respects, for a
long time direct carriage by rail between the SMGS states and the COTIF was not possible.
Therefore, cargoes between the systems were carried through intermediaries that had to perform
reconsignment. Furthermore, railway companies of the countries that are member states of SMGS
and COTIF undertook the functions of intermediaries under SMGS.

TEU (twenty-foot equivalent unit) is a standardised unit of measure in shipping industry used for the

calculations for sea containers that differ in their length.
See also: McNicholas M., Maritime security — an introduction, Butterworth-Heinemann Homeland

security series, 2008 // http://books.google.com/books?id=47Z1zff8gzi8 C&pg=PA4&dq=
TEU+maritime&hl= 1t
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study conducted by the United Nations Economic Commission for Europe
(UNECE) in 2010 suggests that this trend will last until seaports in both
continents become overloaded and their capacities no longer meet business
needs. Therefore, significant infrastructure projects aimed at securing carriage
in the Euro-Asian transport corridors are being developed.” Projects currently
nearing completion or completed include a railway line connecting China,
Kazakhstan and Mongolia, the Marmaray Tunnel under the Bosphorus Strait in
Turkey, and a railway line between Iran and Pakistan that connects the Indian
Peninsula with Europe. Still, development of the infrastructure is not the only
decisive factor in the utilisation of the potential of long-distance cargo carriage
by rail via the Euro-Asian bridge or the territories of the neighbouring states.
Other measures are necessary, such as unification of regulation of carriage by
different modes of transport (including the limits and size of carrier liability,
compensation mechanisms, claims handling etc.) and ensuring that transparent
and harmonised transport legal provisions are applied in all the states of the
Euro-Asian transport corridor by the same methods and in the same scope, so
that complicated procedures and different regulation between the two
continents are abandoned. Only in this way railways can compete with both air
transport (which completes the carriage in one day) and sea transport (which
completes the carriage in 30 days), thus securing a significant share of the
market for carriage which is extremely time-sensitive. From the legal
standpoint, this would create stability in the civil legal relations and secure
legitimate expectations of both clients and carriers. International studies show
that carriage by rail can be a suitable alternative for the carriage of Euro-Asian

cargoes as the time of order fulfilment is reduced in half compared with sea

&ei=u_nbTOr7FISeOrmCiZ8J &sa=X&oi=book_result&ct=result&resnum=4&ved=0CDUQ6AEwWA
zgK#v=onepage&q&f=false [2010-09-07].
* See hitp://www.unece.org/trans/main/eatl/in_house_study.pdf [2010-09-07].
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transport and the price is much lower compared with air carriage’; however,
harmonisation of legal norms is necessary.

The Republic of Lithuania is one of the few states where international
cargo carriage by rail is governed by two different legal acts, namely, the 1999
Uniform Rules Concerning the Contract for the International Transport of
Goods by Rail (“CIM™)® and the 1951 Agreement on International Goods
Transport by Rail ("SMGS”)’. Such situation is due to the fact that the
Republic of Lithuania, situated near the boundary between Europe and Asia, is
a party to two organisations in charge of implementation of the aforesaid legal
acts, namely, the OTIF® and the OSJID’. While the former railway transport
organisation is comprised mainly of European states, the members of the latter
are mostly Asian.

Considering Lithuania’s geographical position, it is natural that it is a
member state of both organisations. In addition, this situation has also been
influenced by geopolitical factors. After regaining independence, Lithuania
changed its integration objectives in a radical way, with the Eastern bloc
replaced by the integration into Western Europe, and joined a number of
European organisations. OTIF is one of them. This process does not mean that
Lithuania’s ties with some Eastern organisations were destroyed completely.
Lithuania is a Member State of OSJD and Lietuvos gelezZinkeliai AB transports

the majority of its cargoes under the SMGS convention:

> See also: U.S. Chamber of Commerce, Rambol, Land transport options between Europe and Asia:
Commercial Feasibility Study, 2006. // http://www.internationaltransportforum.org/Proceedings/
Border2009/ USChamberOfCommerce2.pdf [2010-09-07].

® Annexes CIV (A), CIM (B), RID (C), CUV (D) to the Convention Concerning International Carriage

by Rail (COTIF). Valstybés Zinios, 1994, No 99 — 1989; 2003, No 97 — 4318; 2006, No 95, 96, 97, 98,

99, 100, 101, 102, 103, 104, 105 and 106.

’ The Agreement on International Goods Transport by Rail (SMGS) became binding on the Republic

of Lithuania on 5 June 1992. The translation was approved by Order of the General Manager of

Lietuvos geleZinkeliai SPAB No. 12 of 2001-01-11. Valid from 1 November 1951. Version of 1998-

01-01 as amended by 2000-12-01. The Agreement in Lithuanian is in effect from 2001-04-15.

The Intergovernmental Organisation for International Carriage by Rail (OTIF) was formed in 1985

of member states — parties to COTIF with the aim of administration of this Convention and uniting

European states. OTIF has replaced the Central Office for International Rail Transport established

in 1893.

The Organisation for Cooperation of Railways (OSJD) was established on 28 June 1956 in Sofia,

Bulgaria, at a conference of ministers of railway transport, with the main purpose of uniting carriers

from Asian countries.
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Figure 1

Cargoes carried under the SMGS consignment note including

reconsigned cargoes

(CIM to SMGS and SMGS to CIM¥*)

8 months of
2007 2008 2009 2010 2011 2012
wagons 777,845 741,199 547,016 617,492 674,086 426,195
tons | 41,091,669 | 39,563,30 | 29,680,984 | 33,741,747 | 36,962,137 23,556,017

According to Lietuvos geleZinkeliai AB, more than one-third of all
cargo carriage taking place in Lithuania is transit, therefore, it is governed by
international law. For this reason, it is very important that entities effecting
carriage are fully aware of the content of different international legal
provisions and can foresee potential risks. Such legal awareness and
assessment of provisions of individual conventions is also very important for
legal practitioners, e.g. solicitors representing parties to disputes, insurance
companies planning potential insurance indemnities payable as a result of
carrier’s acts, and courts that are obliged to correctly apply the provisions
governing carriers’ liability. Knowledge of the both systems in operation is
essential for specialists representing Lithuania at OSJD and OTIF and taking
part in the SMGS, CIM and CIM/SMGS working groups that develop and
review such documents.

It should be noted that, despite the relevance of the subject and the
problems encountered in practical work, up until now there was no detailed
research in Lithuania systematically analysing the issues of the carrier’s civil
liability governed by the CIM and the SMGS conventions, which presupposes
novelty of this study. Foreign literature focuses on analyses of one these
conventions in comparison with the regulation of another mode of transport,

e.g. with the provisions of the CMR', rather than on the liability models

1% Convention on the Contract for the International Carriage of Goods by Road (CMR) (Valstybés
Zinios, 1998, No.: 107-2932).
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defined in the CIM and SMGS. There is no comprehensive comparative
analysis of the CIM and SMGS provisions governing carriers’ civil liability in
the Lithuanian language.

The originality of this study lies in the scope of the analysis, which
covers, in addition to the examination of the CIM and SMGS provisions, the
relationship between the two conventions and the legal consequences ensuing
from application thereof. Furthermore, the study considers the possibility of
unification of the conventions, with the aim to ensure a uniform application of
the legal provisions on carriers’ liability and the carriage process as a whole
throughout the carriage in the European and Asian states. The author
summarises the current practical issues and makes proposals for a new

convention to the legislator.

SUBJECT OF STUDY

The subject of study covers the institute of carriers’ liability governed
by two international legal acts, namely, SMGS and CIM. The work analyses
the four main civil liability clauses established in each of them and identifies
the commonalities and differences of legal regulation. Relying on the
experience in the international regulation of carriers’ liability in other modes of
transport as well as on the analysis of SMGS, CIM and SMGS/CIM, the need
for developing a new uniform system of rail carriers’ liability is investigated
and a draft new legal act governing international carriage by rail is proposed.

This research relies on the regulation of carriers’ liability in air, sea or
road transport only to the extent to which this helps in finding more advanced
models of carriers’ liability, in comparing such models, and in adapting them
to carriage by rail. A detailed analysis of other modes of transport could be the
subject of another research, therefore, this study does not dwell on such
analysis.

The author of this study believes that a comparative analysis (i.e. a
comparison of carriers’ liability arising from different international legal acts)

may only be carried out if each type of liability is fully understood. That is why
9



this work is not confined to a comparison of the CIM and SMGS provisions —
it presents separate analyses and explanations of the two documents as well. A
comparative analysis is presented upon completion of separate examinations of

the two types of liability.

PURPOSE AND OBJECTIVES OF THE WORK
The purpose of this work is to make a comprehensive analysis of the
legal provisions on carriers’ civil liability established in two international legal
acts (CIM and SMGS), to identify their commonalities and differences, and to
assess their efficiency and progressiveness.
The following objectives have been set in order to achieve this
purpose:

1. Analyse the carriers’ civil liability clauses separately under SMGS and
CIM by describing the nature of the liability, the liability models
established (cases of limited and unlimited liability), subjects of liability
(carriers, subsequent carriers, and persons under the -carrier’s
responsibility), the limits, the grounds for exemption from liability and
other issues directly related to carriers’ civil liability.

2. Identify, through a detailed analysis of the carriers’ civil liability
institute in different international conventions, the gaps and
imperfections in the current legal regulation.

3. Compare the provisions of carriers’ civil liability established in CIM
and SMGS, identify their commonalities and differences, and discuss
their strengths and weaknesses.

4. Discuss the grounds for the establishment of a single CIM/SMGS legal
framework and the selected mechanisms of unification as well as their
effectiveness; propose a legal mechanism that would enable a
transparent and uniform application of liability of cargo carriers by rail
irrespective of which country of Europe or Asia the liability arises in;

and suggest effective solutions for issues arising in practice.
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STRUCTURE OF THE THESIS

The structure of the work has been determined by the subject of the
study, the purpose of the study, and the objectives identified for the
achievement of the purpose. The thesis consists of the introduction, the
overview of previous research, the methodology of work, the five parts
forming the exposition of the subject, and conclusions and proposals. The
research and the exposition part of the thesis can be conventionally divided
into five parts as follows: (1) civil liability under SMGS; (2) civil liability
under CIM; (3) comparative analysis of carriers’ civil liability under CIM and
SMGS; (4) unification of CIM/SMGS; and (5) development of a common
CIM/SMGS legal system — possible solutions.

The first three parts contain a systemic examination of the key issues
relevant to the comprehensive analysis of the subject including (1) unlawful
acts; (2) fault; (3) causal relationship; (4) damage/losses; (5) subjects of
liability; (6) grounds for exemption from liability and other issues relevant to a
comprehensive examination of the subject of study.

The first part of the thesis states that SMGS just as other international
conventions governing the carriage relationship in other modes of transport
establishes, in addition to the carrier’s liability to the consignor, the consignee
and third parties, also the rights and responsibilities of the consignor and the
consignee as well as the carrier’s right to bring claims against them in case of
failure to discharge or improper discharge of their obligations, e.g. failure to
pay the carriage charge.

The circumstances related to the arising and extinction of liability are
also discussed. It is asserted that the moments of arising and extinction of
liability are explicitly defined and no issues of practical application arise.
SMGS does not provide for any exceptions from the general civil liability rules
universally accepted in the doctrine of law. Thus, under SMGS, the carrier is
liable only in those cases when all the conditions of his liability have been

established, such as unlawful acts, damage/losses, causal relationship, and
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fault. The specific character of application of these civil liability conditions
under SMGS is discussed in further sections of Chapter One.

The second part of the thesis examines civil liability under the CIM
provisions. CIM provides for clear limits of application of liability and defines
the type of a contract of carriage determining the moment when it takes effect
and when the rights, responsibilities and liability arise. In this respect, CIM is
considered to be a modern convention with a logically defined scope of
application enabling both participants in the carriage process and courts to duly
apply it. An analysis of the civil legal institute of liability is not confined to the
analysis of CIM as a legal act; the relationship with other modes of transport
(CMT), i.e. similarities and differences in terms of liability 1s discussed.

After separate analysis of the content of CIM and SMGS, the third part
of the thesis is devoted to the key similarities of and differences between these
international conventions in the area of regulation of liability. The thesis
provides a concentrated comparison of the two legal acts, following the
structure used throughout the work, i.e. separate comparisons of individual
conditions of carrier‘s civil liability.

The author concludes, on the basis of the comparative analysis,
that the SMGS provisions are much more detailed than those of CIM. While
the latter gives the parties to a carriage contract quite a lot of freedom to agree
between themselves, the provisions of SMGS regulate even minor aspects of
international rail carriage in a strict and imperative manner. These differences
are determined by the fact that the new CIM version is a much more recent
legal act compared with SMGS. Furthermore, to the extent to which the
differences in the regulation of specific issues of rail carriage are not
determined by the specific character of such carriage, efforts are made to make
the CIM provisions as close to those of CMR as possible.

The fourth part discusses the features of the common CIM/SMGS
consignment note, the practice of its application, the presumptions, the option
of using an electronic consignment note, and handling of potential claims. In

spite of the fact that the common CIM/SMGS consignment note has been in
12



use in international carriage, it has not changed the regulation of liability
issues. A common CIM/SMGS form for the notice of damage has been drafted,
however, the procedure for its submission is governed by CIM and SMGS
separately, therefore, the common CIM/SMGS consignment note appears to be
a technical (formal) rather than legal solution.

The fifth part examines the feasibility of developing a single CIM/SMGS legal
framework that both harmonises the two conventions and establishes new legal
provisions taking account of the legal regulation of other modes of transport
(air, sea and road). As the common CIM/SMGS consignment note has not
created completely new principles of carrier’s liability for the cargo loss or
damage, it is natural that a common Euro-Asian legal system governing the
relationship between parties to a contract of carriage by rail is required. Part V
of the thesis is focussed on proposals for the future single legal act on

international carriage by rail, in particular on the regulation of civil liability.

AN OVERVIEW OF PREVIOUS RESEARCH

The choice of the sources of study was determined by the specificity of
the subject, i1.e. aspects of carriers’ civil liability under the CIM and SMGS
conventions, therefore, this work focuses on the analysis of the conventions
and the related legal acts. Legal provisions governing liability of air, sea or
road carriers are analysed to the extent to which this is necessary in order to
disclose the issues raised by the subject of study and to identify potential
solutions.

The subject has been analysed by Lithuanian researchers on episodic
basis only. Doctoral thesis of O. Drobitko examines carriers’ liability in
multimodal transport, with a focus on the liability under CIM and SMGS''. E.

Sinkevicius discussed the preferential circumstances of the carriers’ exemption

! Drobitko, O. Kroviniy multimodaliniai veZimai:teisiniai aspektai [Multimodal Carriage of Cargo:
Legal Aspects]. Daktaro disertacija. Socialiniai mokslai (teis¢). Vilnius: Mykolo Romerio universitetas,
2006.
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from liability under the CMR Convention'?. Provisions of this convention
formed the subject of study also by D. Ambrasiené'. Until now, the most
relevant research in Lithuania is a Master’s Thesis by Nasté¢ SuSinskaite
entitled Civil Liability of a Carrier by Rail under COTIF CIM and SMGS:
Similarities and Differences (Mykolas Riomeris University, 2009). It should
be noted, however, that the latter work is not exhaustive and does not fill the
gaps in the legal analysis of carriers’ liability under the two documents.

The subject has not been well studied in the works of foreign authors
either. Arthur J. Boyton, Lewis H. Haney, Joseph Schumpeter, Allyn A.
Young, Ernest R. Dewsnup, Frank High Nixon analyse the tariff rates of cargo
(as well as passenger and baggage) carriage by rail in the USA in relation to
the rail infrastructure management and the system of fines and sanctions'®. G.
G. Philimore discusses issues related to conventions and agreements in railway
transportls. Foreign legal literature includes research on the rail carriers’
liability issues in the context of other modes of transport and comparisons
between the CIM/SMGS provisions with, for instance, the liability model
established in the CMR convention. Key examples of the legal doctrine include
a comparative study by M. Hoeks Multimodal Transport Law: The Law
Applicable to the Multimodal Contract for the Carriage of Goods: Wolters
Kluwer'®; a research paper by K. Haak, Prof. Dr, and M. Hoeks, LL.M.
Intermodal transport under unimodal arrangements — conflicting conventions:
the UNCITRAL/CMI draft instrument and the CMR on the subject of

intermodal contracts; Carr 1., Stone P., International Trade Law. Edition: 3,

' Sinkevicius, E., HPrivilegijuoti® veZéjo automobiliy keliais atleidimo nuo atsakomybés pagrindai
[ “Privileged” Grounds for Exemption of Carriers by Road from Liability]. Jurisprudencija, 2006 (80),
nr. 2.
3 Ambrasiené, D., Baranauskas, E. et al. Civiliné teisé. Prievoliy teisé [Civil Law. Law of
Obligations]. Vilnius: Mykolo Romerio universitetas, 2006.
* Arthur J. Boyton, Lewis H. Haney, Joseph Schumpeter, Allyn A. Young, Ernest R. Dewsnup, Frank
High Nixon. Railway rate Making: Discussion. The American Economic Review, Vol. 4, No. 1,
Supplement, Papers and Proceedings of the Twenty-sixth Annual Meeting of the American Economic
Association (Mar., 1914).
' Philimore, G. G. International Railway Transport. Journal of the Society of Comparative Legislation.
New Series, 2009, vol. 5, No. 2.
'® See http://books.google.com/books?id=Wdn2cRdnQMoC&pg=PA263&dq=CIM+compare+SMGS
&hl=1t&ei=R1PgTKL.mJc2SOuDMrdgO&sa=X&oi=book result&ct=result&resnum=3&ved=0CC8Q
6AEwA g#v=onepage&q=CIM %20compare %20SMGS &f=false [2010-11-10].
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Mansur Pour Rafsendjani, Dr and Christian-Tomas Stempfle Study of
compliance regarding EU-Railway law and OSJD-Railway law commissioned
by the European Commission. A single CIM/SMGS legal framework being
developed has not been a subject of analysis of either Lithuanian or foreign
authors.

Lithuanian and foreign judiciary practice as a source of research into
legal issues is not very relevant to this study as interpretation of the provisions
of CIM and SMGS conventions is currently separate, and the author did not
succeed in finding any significant cases in which the carriers’ liability
institutes established in the two conventions would be compared. Therefore,
this work relies only on the assessments of individual provisions of CIM and
SMGS in judicial practice.

A special type of the -carriers’ liability doctrines comprises
memoranda, reports and statements by public, European Union and other
international  organisations, e.g. Intergovernmental Organisation for
International Carriage by Rail (OTIF), Organisation for Economic Cooperation
and Development (OECD) and United Nations Economic Commission for
Europe (UNECE), which contain summarised information relevant to this
study, identify issues of legal regulation of carriers’ civil liability, and present
solutions for the issues identified.

The idea of unification of transport regulations is not new. Procedures and
mechanisms for air transport, standardised on an international level, were
established by the Chicago Convention (1944)'7 and other international
treaties such as the Warsaw Convention (1929)18 and the Montreal Convention
(1999). These conventions, prepared and managed by the United Nations, have
formed a transparent and consistent basis for the development of international
air transport, with the adaptation of the procedural rules on a national level.

There is a similar legal framework of many years in the field of international

7 See http://www.icao.int/cgi/goto_m.pl?/icaonet/dcs/7300.html [2010-09-10].
'® Convention for the Unification of certain rules relating to international carriage by air concluded in
Warsaw on 12 October 1929.
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cargo carriage by sea, e.g. the Hague-Visby Rules of 1968'° or the Hamburg
Rules of 1978 updated by the Rotterdam Rules prepared by the UN General
Assembly in 2009.%° Similarly, the 1956 UN Convention on the Contract for
the International Carriage of Goods by Road (CMR?") and the 2001 Budapest
Convention on the Contract for the Carriage of Goods by Inland Waterway
(CMNI?) provide for effective standard rules for international carriage
including the minimum carrier liability provisions. The aforementioned
international agreements comprise the key principles and procedures applicable
to the carriage of cargoes by air, sea, road or inland waterways on both global
and pan-European/Euro-Asian level, therefore, analysis of these documents
was most helpful in the preparation of the last section of this study. The list of
author’s research publications on the subject of the thesis is provided at the end

thereof.

METHODOLOGY OF THE STUDY

The subject of the study was analysed in a comprehensive manner by
means of both empirical and theoretical methods such as the document
analysis, comparative, systemic, historical and teleological methods.

Comparative method is the most important legal research method
used in this thesis as it was used in comparing the carriers’ civil liability
clauses in the CIM and SMGS conventions, on the one hand, and the said
conventions with the CMR, CMNI, the Chicago Convention and the soft law
documents, e.g. the European Code for Inland Waterways (CEVNI) etc.
Through a detailed comparison of carrier liability provisions established in
legal acts, appropriate (preferred) legal regulation or legal regulation that is

inappropriate from scientific standpoint is identified and optimal potential

* The Hague-Visby Rules adopted in Visby (Sweden) in 1968 establish the conditions for the carriage
of goods by sea under a contract called bill of lading (B/L). In addition to carriage, these rules also
govern the cargo servicing, securing (unless provided for otherwise), loading and unloading. The
liability of sea carriers is limited to 2 SDR/kg or 666.67 SDR per package.
** The Rules will take effect on expiry of one year after the date of ratification of the Rules by the 20th
contracting state. See also http://www.mcgill.ca/files/maritimelaw/Rotterdam Rules.pdf [2010-11-10].
?! See http://www.linava.lt/zinynas/cmr.htm [2010-11-10].
22 See http://www.unece.org/trans/main/sc3/cmniconf/cmni.english.pdf [2010-11-10].
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solutions that could be contained in the new uniform legal act and applied to
both CIM and SMGS states are elaborated.

Document analysis method is also considered to be one of the key
methods of research used in this work as one of the tasks is to analyse the
carriers’ civil liability clauses under CIM and SMGS separately and the legal
regulation of other modes of transport.

Systemic method is applied with the aim to ensure comprehensiveness
of research. It allows examining the theoretical problems of interpretation and
application of legal provisions, which requires that the content and purposes of
other legal provisions are considered at the same time; in this way,
interrelationships between these provisions are revealed. Thus such significant
issues as the subjects of liability, grounds for liability, the burden of proof, the
size and limits of liability, grounds for exemption from liability etc. should be
considered taking account of the general civil liability regulations provided for
in the Civil Code of the Republic of Lithuania and the special laws.

Historical method is applied in the examination of historical
development of regulation of carriers’ civil liability and of interpretation of its
limits under CIM and SMGS in judicial practice and in the legal doctrine,
solutions to problems etc. The use of this method was largely determined by
the abundance of legal acts as the international legal provisions aimed at the
regulation of the international carriage processes (including regulation of
carriers’ liability) exist and evolve for more than 50 years already so it is
possible to compare legal provisions created in different periods and to observe
their development and adaptation to changing circumstances and needs.

While being auxiliary in this thesis, the teleological method helps to
determine the intentions of the legislators that have established certain
provisions of CIM and SMGS with certain wording and to show how the
relevant legal provisions should be interpreted so that their practical
application conforms to the said intentions. This is of particular importance
considering the abstract character of the SMGS provisions. At the same time,

this method helps to identify the reasons for the strife for unification of the
17



carriers’ liability provisions in CIM and SMGS as well the aims that such

uniform regulation would serve.
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STATEMENTS BEING DEFENDED
1. In terms of content, provisions of SMGS are too detailed; part of them
are excessive and often not relevant to the modern cargo carriage
market. Excessive casuistry together with an obvious disproportion
between the legal status of the carrier and the consignor/consignee in
favour of the carrier (in particular with respect to civil liability) should
be considered one of the main obstacles to the growth in the demand for

cargo carriage by rail.

2. CIM is deemed to be a much clearer and more modern regulation of

international carriage by rail compared to SMGS.

3. The limits of liability under SMGS are much wider than those of CIM
as the maximum liability limit established for a carrier is equal to the
value of the cargo, whereas CIM provides for a fixed liability ceiling.
Despite this limitation, the carrier liability provisions under SMGS are
more favourable to the carrier’s interests and provide for wider rights of
the carrier in avoiding both the liability and the burden of proof during

litigation, avoiding payment of interest etc.

4. Harmonisation of SMGS and CIM regulation can be achieved by
amending certain provisions of these conventions or by gradually
developing new uniform CIM/SMGS liability regulation (a new
international legal act) which would lead to simpler and clearer
regulation, at the same time effectively securing interests of both

carriers and clients.
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CONCLUSIONS AND PROPOSALS

1. Provisions of SMGS are too detailed in terms of content; part of the
provisions are excessive and often not in line with the actual situation in
the modern market in carriage of goods. Excessive casuistics and an
obvious disproportion between the legal status of the carrier and the
consignor/consignee in favour of the carrier, in particular in the area of
civil liability, is considered as one of the main reasons hindering the

growth in the demand for cargo carriages by rail.

2. CIM has established a number of novelties and amendments leading to
greater liberalisation, clarity and modernity of regulation of
international carriage by rail and enabling a balance between the rights
of the parties to the carriage legal relationship. Furthermore, the rail
carriage regulation established in CIM has been largely coordinated
with the CMR provisions, except for those aspects which cannot be

unified due to the specific character of cargo carriage by rail.

3. A comparison of the carrier liability provisions contained in SMGS and
CIM leads to a conclusion that SMGS provisions are more favourable to
the carrier’s interests and provide for broader opportunities for the
carrier to avoid the liability itself as well as the burden of proof during
legal proceedings, payment of interest etc. CIM provisions leave quite a
lot of space for agreement by the parties to the contract of carriage (to
agree on changing the grounds and limits of carrier liability), whereas
SMGS governs minor individual aspects of international carriage by rail
in a strict and imperative manner. Based on the identified differences
between SMGS and CIM, the latter is deemed to provide a much
clearer and modern regulation of the relationship of international
carriage by rail.

4. Existence of different legal systems prevents development of the market
in cargo carriage by rail, therefore, points of contact must be sought and
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legal provisions applicable to both Europe and Asia must be developed.
Since 2006, a common CIM/SMGS consignment note elaborated by
OSJD and CIT is in operation. This legal instrument, however, has not
changed regulation of the liability issues and it is obvious that additional
regulation that unifies provisions of the two different legal systems is
required. This need has not been satisfied by the special terms of the
common CIM/SMGS consignment note as they are not exhaustive
enough; in addition, their application is not imperative, therefore,
participants in the carriage civil relations can rely on the old CIM and
SMGS provisions.

. Harmonisation of the CIM and SMGS regulation can be achieved by
amending individual provisions of these conventions or by gradually
developing unified CIM/SMGS liability provisions (a new international
legal act), which would enable to achieve simpler and clearer regulation,
at the same time securing interests of both clients and carriers.
Considering successful regulation of other modes of transport, one may
conclude that the development of a new international legal act (the
Single Act), rather than amending of the CIM and SMGS provisions,
should be sought.
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VILIUS NIKITINAS

VEZEJO GELEZINKELIU TRANSPORTU CIVILINES TEISINES
ATSAKOMYBES,

REGLAMENTUOJAMOS CIM IR SMGS TARPTAUTINIAIS
SUSITARIMALIS,

LYGINAMOIJI ANALIZE

REZIUME

Tinkamos kroviniy pervezimy sistemos sukiirimas ir vystymasis yra
kiekvienos Salies ekonominio progreso prielaida. PerveZimai yra ypatingai
reikSmingi tarptautinés prekybos plétrai, todel, siekiant uZtikrinti efektyvy ir
vientisg tarptautinj kroviniy gabenimg, daugiau kaip 50 mety buvo kuriamos ir
tobulinamos bendrosios tarptautines taisykleés, kuriy pagrindu kuriamos
atskiros teisés normos ir taikomos tiek regioniniu, tiek ir globaliu mastu
visiems pervezZimo modeliams®, 1Sskyrus pervezimus geleZinkeliais, kuriy
reglamentavimas visada vystési atskirai (individualiai tik S§iai transporto

rusiai).?*

% Tokia i§vada daroma po UNECE organizacijos atlikto tarptautiniy veZimy geleZinkeliais
reglamentavimo  tyrimo. Placiau Zr. http://www.unece.org/trans/transportreview.html [2010-11-
15].

> Teisés normy, regulivojanciy tarptautinius perveZzimus geleZinkeliu, suvienodinimas pirmakart buvo

pasiektas 1890 m. parengiant Tarptauting konvencija dél prekiy pervezimo geleZinkeliais (konvencija
isigaliojo 1893 m.). Tai yra viena seniausiy tarptautiniy sutar¢iy Europoje. Kadangi $i konvencija
buvo priimta Berne (Sveicarija), praktikoje daznai ji vadinama Berno konvencija. PradZioje $ios
konvencijos narémis buvo devynios Europos valstybés (nare buvo ir Rusija). Siuo metu konvencijos
dalyvémis yra 33 valstybés, tarp jy dauguma Vakary Europos, taip pat kai kurios Azijos ir Vakary
Afrikos valstybés (Rusija kol kas néra $ios konvencijos nar¢). 1980 m. Berne jvyko konferencija,
kurios tikslas buvo perZidiréti konvencijos nuostatas. Sios konferencijos metu buvo priimtas naujas
dokumentas — Tarptautinio veZimo geleZinkeliais sutartis (COTIF). Sis Susitarimas dalyje dél
pervezimy organizavimo klausimy i§ esmés remiasi 1890 m. Berno konvencija, kuri tapo COTIF B
priedu (CIM). Taigi priémus §j Susitarima buvo supaprastintos taisyklés dél atskiry krovinio partijy
apjungimo, sutrumpinti krovinio pristatymo terminai, nustatytos specialios nuostatos, reguliuojancios
smulkiy siunty pateikimo gabenimui tvarka. Tokiu biidu tarp COTIF valstybiy nariy kroviniy
pervezimai gelezinkeliu pradéti vykdyti pagal vieningg CIM vaZztara$c¢io forma. NVS Salys, tarp jy ir
Rusija, bei kitos Azijos valstybés savo ruoztu XX a. antroje pus¢je sukiiré atskirg savarankiska
tarptauting pervezimo gelezinkeliais sistema, kurios pagrindg sudaro 1951 m. pasirasytas

28



Per pastaruosius deSimtmecius tarptautin¢ prekyba, ypac tarp Europos
ir Azijos, Zenkliai iSsipléte. PavyzdZiui, konteineriy pervezimai juromis
pasieké iki iol nematytas apimtis — 10 milijony TEU* per metus. 2010 metais
Jungtiniy Tauty Organizacijos Europos ekonomikos komisijos (UNECE)
atliktame tyrime teigiama, kad $i tendencija tesis iki to laiko, kol jiry uostai
bus perpildyti abiejuose kontinentuose ir jy pajégumai nebeuZtikrins verslo
poreikiy. D¢l Sios priezasties vystomi svarbus infrastruktiros projektai, skirti
uztikrinti perveZimus taip vadinamame Euro-Azijos transporto koridoriuje.*
Siuo metu baigiami arba baigti projektai — geleZinkelio linija, jungianti Kinija,
Kazachstang ir Mongolija, Marmario tunelis prie Bosporo Turkijoje ir
gelezinkelio linija tarp Irano ir Pakistano, kuri sujungia Indijos pusiasalj su
Europa. Visgi vien infrastruktiiros kiirimas néra pakankamas ir lemiamas
veiksnys, siekiant iSnaudoti tolimojo kroviniy pervezimo geleZinkeliais Euro—
Azijos tiltu ar gretimy valstybiy teritorija potencialg. Butina suvienodinti ne tik
skirtingomis transporto priemonémis atlieckamy pervezimy reglamentavima
(vezejy atsakomybes ribas, dydj, kompensavimo mechanizmg, pretenzijy
nagrinéjimg ir t.t.), taciau taip pat uZtikrinti skaidrias ir suderintas transporto
teisés normas, kurios buty taikomos tokiu paciu budu bei apimtimi visuose
Euro-Azijos geleZinkelio transporto koridoriaus valstybése, atsisakant
sudeétingy procediry ir skirtingo reglamentavimo pervaZiuojant i§ vieno
kontinento ] kitg. Tik tokiu biidu gelezinkeliai sugebéty konkuruoti su oro

transportu (vezimas jvykdomas per 1 dieng) ir jiiros transportu (vezimas

Tarptautinio kroviniy veZimo geleZinkeliais susitarimas (SMGS). Nors CIM ir SMGS reguliuojami
tarptautiniai kroviniy pervezimo geleZinkeliais klausimai yra daugeliu aspekty pana$is, taciau tarp
SMGS valstybiy ir COTIF valstybiy nariy ilga laikg nebuvo galimas tiesioginis perveZimas
traukiniais. Todél kroviniai i§ vienos sistemos j kita buvo pervezami per tarpininkus, kurie vykdé
vezimo dokumenty performinima. Be to, pagal SMGS tarpininky funkcijas prisiéme vykdyti ir
SMGS valstybiy — nariy, kurios kartu yra ir COTIF narés, gelezinkeliai.

*TEU (angl. Twenty-foot equivalent units) - tai standartizuotas laivybos pramonés matavimo

vienetas, kuris naudojamas skaiciuojant jiira gabenamus konteinerius, kurie skiriasi savo ilgiu.
Pladiau skaityti: McNicholas M., Maritime security — an introduction, Butterworth-Heinemann
Homeland security series, 2008 // http://books.google.com/books?id=4Z1z{f8¢g7i8C&pg=PA4 &dq=
TEU+maritime&hl= It
&ei=u_nbTOr7FISeOrmCiZ8J&sa=X&oi=book_result&ct=result&resnum=4&ved=0CDUQ6AEwWA
zgK#v=onepage&q&f=false [2010-09-07].

%6 7r. hitp://www.unece.org/trans/main/eatl/in_house_study.pdf [2010-09-07].
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ivykdomas per 30 dieny) bei taip uzsitikrinti solidZig pervezimy, kuriems
ypatingai svarbus uzsakymo jvykdomo terminas (angl. time-sensitive), rinkos
dalj, o teisés prasme biity sukurtas civiliniy teisiniy santykiy stabilumas bei
uztikrinti teiseti tiek uzsakovy, tiek ir vezéjy liukesCiai. Mokslininky atlikti
tarptautiniai tyrimai rodo, kad perveZimai geleZinkeliais gali buti tinkama
alternatyva Euro—Azijos kroviniy gabenimui, kadangi uzsakymai yra jvykdomi
dvigubai greiiau nei jury transportu ir nepalyginamai pigiau nei gabenant
oru”’, ta¢iau tam biitinas teisés normy derinimas.

Lietuvos Respublika yra viena i§ nedaugelio valstybiy, kuriose
vykstantys tarptautiniai kroviniy perveZimai geleZinkeliais gali buti
reguliuojami dviejy skirtingy tarptautiniy teisés akty: 1999 mety Vienodyjy
tarptautinio kroviniy veZimo geleZinkeliais sutarties taisykliy (toliau —
,CIM*“)*® ir 1951 mety Tarptautinio kroviniy vezZimo geleZinkeliais susitarimo
(toliau — ,,SMGS“)®. Si teisiné situacija susidaro de¢l to, jog Lietuvos
Respublika, biidama netoli Europos ir Azijos susikirtimo juostos, priklauso
dviem organizacijoms, kuruojan¢ioms §iy dviejy teisés akty jgyvendinimg —
OTIF* bei OSZD?'. Pirmoji geleZinkelio transporto organizacija daugiausia
vienija Europos valstybes, tuo tarpu antroji — Azijos.

Natiiralu, kad Lietuva, budama netoli Europos ir Azijos susikirtimo
juostos, priklauso abejoms minétoms organizacijoms. Si situacija papildomai

yra nulemta ir Lietuvos Respublikos geopolitines padeties. Nepriklausomybeés

7 Placiau 7r., U.S. Chamber of Commerce, Rambol, Land transport options between Europe and Asia:
Commercial Feasibility Study, 2006. // http://www.internationaltransportforum.org/Proceedings/
Border2009/ USChamberOfCommerce2.pdf [2010-09-07].

® Tarptautinio vezimo gelezinkeliais sutarties (COTIF) CIV (A), CIM (B), RID (C), CUV (D) priedai.
Valstybés Zinios, 1994, nr. 99 — 1989; 2003, nr. 97 — 4318; 2006, nr. 95, 96, 97, 98, 99, 100, 101, 102,

103, 104, 105 ir 106.

» Tarptautinio kroviniy gelezinkeliais susitarimas (SMGS). Lietuvos Respublikai jsigaliojo 1992m.
birzelio 5 d. Vertimas patvirtintas SPAB "Lietuvos geleZinkeliai" generalinio direktoriaus 2001 01 11
jsakymu Nr. 12 Galioja nuo 1951 m. lapkricio 1 d. 1998 01 01 redakcija su iki 2000 12 01 gautais
pakeltlmals bei papildymais. Susitarimas lietuviy kalba galioja nuo 2001 04 15.
Tarptautinio veZimo geleZinkeliais tarpvyriausybiné organizacija (OTIF) jkurta 1985 m. ir sudaryta
i§ COTIF sutarties valstybiy nariy bei skirta administruoti biitent COTIF sutartj bei pagrinde
vienyti Europos valstybes. OTIF pakeit¢ iki tol veikusj ir 1893 metais jkurta Centrinj tarptautiniy
pervezimy geleZinkeliu biurg.
Gelezinkeliy bendradarbiavimo organizacija (OSZD) jkurta 1956 m. birZelio 28 d. Bulgarijos
mieste Sofijoje jvykusiame valstybiy ministry, atsakingy uz geleZinkeliy transporta, pasitarime.
Paskirtis — vienyti Azijos valstybiy vezéjus.
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laikotarpiu Lietuvos valstybei kardinaliai pakeitus savo integracijos tikslus ir
Ryty sajungg pakeitus vakarietiSka integracija, teko pamaZzu jsilieti ] daugelj
europiniy organizacijy. Viena i§ jy — OTIF. Tai, Zinoma, negal¢jo visiskai
panaikinti Lietuvos Respublikos rySiy su kai kuriomis organizacijomis rytuose.
Dél $ios priezasties Lietuvos Respublika yra ir OSZD nare. Biitent remiantis
SMGS susitarimu AB ,,Lietuvos geleZinkeliai* perveza daugiausia kroviniy:

Paveikslélis Nr. 1

SMGS vaztos dokumentais veZzti kroviniai, jskaitant ir tuos vezimus,

kurie buvo performinti i§ CIM j SMGS ir atvirks¢iai iSs SMGS j CIM

2007 2008 2009 2010 2011 2012 m. 8 meén.
vagonai 777,845 741,199 547,016 617,492 674,086 426,195
tonos | 41,091,669 | 39,563,30 | 29,680,984 | 33,741,747 | 36,962,137 23,556,017

AB ,Lietuvos geleZinkeliai* pateikiamais duomenimis, daugiau kaip
treCdalis visy gelezinkeliais Lietuvos Respublikoje atliekamy pervezimy yra
tranzitiniai, todél tokiems perveZimams yra taikoma tarptautiné teise. Dél Sios
priezasties labai svarbu, kad pervezimus atliekantys subjektai gerai suvokty
skirtingy tarptautiniy teisés normy turinj bei galéty tiksliai prognozuoti
gresiancias rizikas. Toks teisinis suvokimas ir atskiry konvencijose taikomy
normy vertinimas ne k3 maZiau svarbus teisés praktikams, pavyzdziui,
advokatams, atstovaujantiems ginco Salis, draudimo bendrovéms, kurios siekia
planuoti galimas draudimines iSmokas uz vez¢jy veiksmus, bei teismams, kurie
privalo teisingai taikyti veZ¢jy atsakomybe reglamentuojancias normas. Abiejy
Lietuva OSZD ir OTIF
atstovaujantiems specialistams, kurie dalyvauja SMGS, CIM, CIM/SMGS

galiojan€iy sistemy iSmanymas svarbus

revizijy darbo grupése tiek kuriant, tiek ir revizuojant Siuos dokumentus.
Pazymétina, kad nepaisant temos reikSmingumo bei praktikoje

egzistuojancios problematikos, Lietuvoje iki Siol néra i§samiy moksliniy darby,

kurie sistemiSkai civilinés teisines atsakomybes,

analizuoty vezejo

reglamentuojamos CIM ir SMGS tarptautiniais susitarimais, klausimus, todél
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tai savaime suponuoja tyrimo naujumg. UZsienio literatiiroje didesnis démesys
yra skirtamas lyginant ne CIM ir SMGS atsakomybés modelius, bet
analizuojant atskirai vieng i§ §iy tarptautiniy susitarimy su kitos transporto
ruSies reglamentavimu, pavyzdziui, CMR konvencija32. Lietuvoje néra
kompleksinés CIM ir SMGS nuostaty, reglamentuojanciy vezgjo civiling
atsakomybe, lyginamosios analizés.

Tyrimo originalumg sglygoja tai, kad darbe analizuojama ne tik paciy
CIM ir SMGS nuostaty specifika, bet ir tai, koks yra $iy akty tarpusavio rysys
bei jy taikymo sukeliamos teisinés pasekmeés. Be to, vertinama galimybe
unifikuoti minétus tarptautinius susitarimus, taip uZtikrinant vieninga vez¢jy
atsakomybeés bei viso vezZzimo proceso normy taikymg viso vezimo Euro-Azijos
valstybése metu. Autorius apibendrina praktikoje egzistuojancias problemas ir
pateikia savo pasitilymus jstatymo leidéjui, kurie galéty biiti panaudoti kuriant

naujgja konvencijg.

32 Tarptautinio kroviniy veZimo keliais sutarties konvencija (CMR)(Valstybés Zinios,
1998.12.04, Nr.: 107, Publ. Nr.: 2932)
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TYRIMO OBJEKTAS

Disertacijos tyrimo objektas — veZz¢jo civilinés atsakomybes institutas,
reglamentuojamas dviejy skirtingy tarptautines teisés akty — SMGS ir CIM.
Darbe bus analizuojamas keturiy pagrindiniy civilinés atsakomybeés salygy
jtvirtinimas kiekvienoje i§ minéty sutarciy, teisinio reguliavimo panaSumai ir
skirtumai. Remiantis kity transporto ruSiy veZ¢jo atsakomybés tarptautinio
reglamentavimo patirtimi, SMGS ir CIM, SMGS/CIM analize, bus tiriamas
poreikis kurti naujg unifikuota kroviniy veZimo geleZinkeliais veZéjo
atsakomybés sistemg bei pasitlytas naujo vieningo akto dé¢l tarptautiniy
pervezimy geleZinkeliais nuostaty projektas.

Vezejy atsakomybés reglamentavimas, kai vezimai atliekami oru, jura
ar keliais, Siam moksliniam darbui reikSmingas tik tiek, kiek tai leidZia atrasti
paZzangesnius veZzéjy atsakomybés modelius, juos palyginti ir pritaikyti
vezimams gelezinkeliais. Detali kity vezimo formy analizeé galéty biti atskiro
mokslinio darbo objektu, todel Sioje disertacijoje minéty vezimy
reglamentavimo analizei skiriamas pakankamai mazas démesys.

Darbo autoriaus nuomone, lyginamosios analizés atlikimas (t.y. vez¢jo
atsakomybés, kylanCios skirtingy tarptautiniy teiseés akty pagrindu,
palyginimas) galimas tik tuomet, kai yra iSsamiai suprastas kiekvienas atskiras
atsakomybeés tipas. Biitent dé¢l Sios prieZasties Sis darbas ir neapsiriboja CIM ir
SMGS nuostaty lyginimu, o kartu pateikia ir savarankiSkg abiejy Siy akty
nuostaty analize bei aiSkinimus. SavarankiSkai iSnagrin¢jus Sias dvi veZgjo

civilines atsakomybes, jy bruozus, pateikiama jy lyginamoji analizé.
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DARBO TIKSLAS IR UZDAVINIAI
Sio darbo tikslas — vadovaujantis tarptautiniais susitarimais
(konvencijomis), teismy praktika bei kitais Saltiniais visapusiSkai iSanalizuoti
vezgjo civiling teising atsakomybe nustatan¢ias normas, jtvirtintas dviejuose
tarptautiniuose teisés aktuose — CIM ir SMGS, nustatyti reglamentavimo
panaSumus ir skirtumus, jvertinti jy efektyvuma ir paZanguma.
Tam, kad biuity pasiektas darbo tikslas, keliami tokie uzdaviniai:

1. ISanalizuoti veZ¢jo civilinés atsakomybes salygas atskirai pagal SMGS
ir CIM, atskleidziant atsakomybés prigimtj, jtvirtintus atsakomybés
modelius (ribotos ir neribotos atsakomybeés taikymo atvejus), subjektus
(vezejai, paskesnieji vezejai ir asmenys, uz kuriuos atsako vezejas),
ribas, atleidimo nuo atsakomybés pagrindus ir kitus, su veZzZejy
atsakomybe tiesiogiai susijusius klausimus;

2. Detaliai analizuojant vezejy civilinés atsakomybeés institutus atskirose
tarptautiniuose  susitarimuose,  identifikuoti  esamas  teisinio
reglamentavimo spragas bei netobulumus;

3. Palyginti CIM ir SMGS jtvirtintas vez¢jy civilinés atsakomybés
nuostatas, iSskirti jy panaSumus ir skirtumus bei aptarti vienos ar kitos
teisinés sistemos pranaSumus ir trilkumus;

4. Aptarti egzistuojan€ias bendros CIM / SMGS teisinés sistemos
sukiirimo priezastis, pasirinktus vienijimo mechanizmus bei jy
efektyvuma, pasitlyti teisinj mechanizma, kuris leisty uZtikrinti skaidry
bei vienodg (unifikuotg) kroviniy vezéjy gelezinkeliais atsakomybes
taikyma, nepriklausomai nuo to, kurioje Europos ar Azijos valstybe¢je $i
atsakomybé¢ atsirado, bei efektyviai iSspresti  praktikoje kylancias

problemas.
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DARBO STRUKTURA

Mokslinio darbo struktiiros pasirinkimas yra nulemtas tyrimo objekto,
iSkelto tyrimo tikslo bei nustatyty uzdaviniy jam pasiekti. Disertacijg sudaro
jvadas, tyrimy apZzvalga, darbo metodologija, penkios déstomosios dalys,
iSvados ir pasiiilymai. Disertacijos tiriamaja ir déstomajg dalj salyginai galima
iSskirti | penkias atskiras dalis, tai yra 1) civiliné teisiné¢ atsakomybé pagal
SMGS nuostatas; 2) civiline teisin¢ atsakomybeé pagal CIM nuostatas; 3)
vez¢jo civilinés teisinés atsakomybés pagal CIM ir SMGS nuostatas
lyginamoji analize¢; 4) CIM/SMGS vienodinimas; 5) bendrosios CIM/SMGS
teisinés sistemos sukirimas — galimi sprendimo biidai.

Pirmosiose trijose dalyse sistemiSkai nagrin¢jami pagrindiniai
klausimai: 1) neteiséti veiksmai; 2) kalté; 3) prieZastinis rySys; 4) Zzala
(nuostoliai); 5) atsakomybés subjektai; 6) atleidimo nuo atsakomybés pagrindai
ir kiti klausimai, svarbus visapusiSkam tyrimo objektui iSanalizuoti.
Ketvirtojoje dalyje aptariami CIM/SMGS bendrojo vaztara$¢io bruoZzai, jo
taikymo praktika, teisinés prezumpcijos, galimybé naudotis elektronine
vaztara$¢io forma bei galimy pretenzijy nagrin¢jimas. Penktojoje dalyje
nagrin¢jama galimybe¢ sukurti bendrg CIM/SMGS teising sistema, kuri ne tik
suderinty Sias konvencijas tarpusavyje, taciau ir jtvirtinty naujas teis€s normas,

atsizvelgiant j kity veZimo budy (oru, jira, keliais) tarptautinj reglamentavima.
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DARBO TYRIMO SALTINIAI IR JU APZVALGA

Nagrinéty tyrimo Saltiniy pasirinkimg nuléme specifinis tyrimo
objektas — vez¢jy civilinés atsakomybés pagal CIM ir SMGS konvencijas
aspektai, todel darbe daugiausia démesio yra skirta minéty konvencijy ir su
jomis susijusiy teisés akty analizei. VeZejy, kai veZimai atliekami oru, jura ar
keliais, atsakomybg reglamentuojanc¢ios normos analizuojamos tik tokia
apimtimi, kiek to reikia siekiant atskleisti tyrimo objekto problematikg bei rasti
galimus sprendimus.

Pasirinkta tema Lietuvos mokslininky buvo nagrinéta tik epizodiskai.
O. Drobitko daktaro disertacijoje analizavo kroviniy veZéjo atsakomybe
multimodaliniuose  veZimuose, pagrindinj démes] skirdamas vezéjy
atsakomybei pagal CIM ir SMGS™. E. Sinkevitius nagringjo privilegijuotas
vez¢jo atleidimo nuo atsakomybés aplinkybes pagal Tarptautinio kroviniy
vezimo keliais konvencijq“. D. Ambrasienés tyrimo objektu taip pat buvo
CMR konvencijos nuostatos™. Lietuvoje iki §iol galima jvardinti vienintelj
Nastés SuSinskaités magistro darbg tema VeZéejo geleZinkeliais civilinée
atsakomybé pagal COTIF CIM taisykles ir SMGS susitarimq, panasumai ir
skirtumai (MRU, 2009 m.). Visgi pazymétina, kad minétas darbas néra
pakankamai i§samus, todé¢l neuZpildo egzistuojancio vez¢jo atsakomybes pagal
minétus dokumentus teisinés analizés trukumo.

UzZsienio autoriy darbuose nagrinéjama tema taip pat yra mazai istirta.
Arthur J. Boyton, Lewis H. Haney, Joseph Schumpeter, Allyn A. Young,
Ernest R. Dewsnup, Frank High Nixon analizuoja JAV kroviniy (taip pat
keleiviy ir bagazo) vezimo gelezinkeliais tarifus, jy sgveikg su geleZinkeliu ir

infrastruktiiros valdymu, baudy ir sankcijy sistemq%. G. G. Philimore aptaria

* Drobitko, O. Kroviniy multimodaliniai veZimai:teisiniai aspektai. Daktaro disertacija. Socialiniai
mokslai (teis¢). Vilnius: Mykolo Romerio universitetas, 2006.
** Sinkevigius, E., ,.Privilegijuoti“ veZéjo automobiliy keliais atleidimo nuo atsakomybés pagrindai.
Jurisprudencija, 2006 (80), nr. 2.
3 Ambrasiené, D., Baranauskas, E. et al. Civiliné teisé. Prievoliy teisé. Vilnius: Mykolo Romerio
universitetas, 2006.
% Arthur J. Boyton, Lewis H. Haney, Joseph Schumpeter, Allyn A. Young, Ernest R. Dewsnup, Frank
High Nixon. Railway rate Making: Discussion. The American Economic Review, Vol. 4, No. 1,
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konvencijy ir geleZinkeliy susitarimy klausimus®’. UZsienio teisés literatiiroje
atlikti jvairtis moksliniai tyrimai analizuojant vez¢jy atsakomybés klausimus
kity rusSiy transporto kontekste arba lyginant CIM arba SMGS nuostatas,
tarkim su CMR konvencijoje jtvirtintu atsakomybés modeliu. Svarbiausiais
teisés doktrinos pavyzdziais galima jvardinti, pavyzdziui, Hoeks M.,
lyginamoji studija Multimodal Transport Law: The Law Applicable to the
Multimodal Contract for the Carriage of Goods: Wolters Kluwer’®; Prof. Dr.
Haak K. ir Hoeks M, LL.M. mokslinis straipsnis Intermodal transport under
unimodal arrangements — conflicting conventions: the UNCITRAL/CMI draft
instrument and the CMR on the subject of intermodal contracts; Carr 1., Stone
P., International Trade Law. Edition: 3; Europos Komisijos pavedimu Dr.
Mansur Pour Rafsendjani ir Christian-Tomas Stempfle parengtas tyrimas Study
of compliance regarding EU-Railway law and OSJD-Railway law. Taciau tiek
Lietuvos, tiek ir uZsienio autoriai neanalizavo naujai kuriamos bendros
CIM/SMGS teisinés sistemos.

Kitas svarbus teiseés mokslo tyrimams Saltinis — Lietuvos Respublikos
bei uZsienio Saliy teismy praktika — néra itin reikSmingas nagrinétam tyrimo
objektui, nes Siuo metu egzistuoja tik atskirai CIM ir SMGS konvencijy
nuostaty aiSkinimas, ta¢iau autoriui nepavyko rasti reikSmingy byly, kuriose
bity lyginti CIM ir SMGS ijtvirtinti veZ¢jy atsakomybés institutai. Dél Sios
priezasties, darbe remtasi tik atskiry CIM ar SMGS nuostaty vertinimu teismy
praktikoje.

Specifiné veze¢jy atsakomybés doktriny rusSis yra visuomeniniy,
Europos Sajungos bei tarptautiniy organizacijy, pavyzdZziui, Tarptautinio
vezimo gelezinkeliais tarpvyriausybinés organizacijos (OTIF), Ekonominio

bendradarbiavimo ir plétros organizacijos (OECD), Jungtiniy Tauty

Supplement, Papers and Proceedings of the Twenty-sixth Annual Meeting of the American Economic
Association (Mar., 1914).
*” Philimore, G. G. International Railway Transport. Journal of the Society of Comparative Legislation.
New Series, 2009, vol. 5, No. 2.
3 7r. http://books. google.com/books?id=Wdn2cRdnQMoC&pg=PA263&dq=CIM+compare+SMGS &
hl=lt&ei=R1PgTKIL.mJc2SOuDMrdgO&sa=X&oi=book result&ct=result&resnum=3&ved=0CC8Q6
AEwA g#v=onepage&q=CIM %20compare %20SMGS &f=false [2010-11-10].
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Organizacijos Europos ekonomikos komisijos (UNECE) publikuoti
memorandumai, ataskaitos bei praneSimai, kuriuose pateikiama apibendrinta
aktuali tyrimams informacija, identifikuojamos vezZéjy civilinés atsakomybes
jstatyminio reguliavimo problemos bei pateikiami Siy problemy sprendimo
bidai.

Kadangi idéja unifikuoti taisykles transporto srityje néra nauja.
Tarptautiniu mastu standartizuotos proceduros ir mechanizmai oro transportui
buvo sukurtos 1944 m. Cikagos konvencija® ir kitomis tarptautinémis
sutartimis, pavyzdziui, 1929 m. Varsuvos™ bei 1999 m. Monrealio
konvencijomis. Sios tarptautinés konvencijos, parengtos ir administruojamos
Jungtiniy Tauty, leido sukurti skaidry ir nuosekly pagrindg plétotis
tarptautiniam oro transportui, pritaikant S$ias procediirines taisykles
nacionaliniame valstybiy lygmenyje. PanaSus teisinis pagrindas jau daugelj
mety egzistuoja ir tarptautiniuose kroviniy pervezimo jiromis taisyklese,
pavyzdziui, 1968 m. Hagos-Visbio*' ar 1978 m. Hamburgo taisyklése, kuriy
reglamentavimas atnaujintas 2009 metais Jungtiniy Tauty Generalinés
Asambléjos parengtose Roterdamo taisyklése.*” Taip pat, 1956 mety JT
konvencija d¢l Tarptautinio kroviniy vezimo keliais sutarties (CMR™) bei
2001 mety BudapeSto konvencija dél Kroviniy vezimo vidaus vandenimis
(CMNI**) numato veiksmingas standartines tarptautiniy pervezimy taisykles,
inter alia minimalius vezZ¢jo atsakomybes reikalavimus. Minétos tarptautinés
sutartys apima pagrindinius principus ir procediiras, krovinius gabenant oru,
jura, keliais arba vidaus vandenimis tiek globaliu, tiek ir visos Europos arba

Euro-Azijos lygiu, todél jy analizé labiausiai padéjo rengiant paskutinj darbo

3 7r. http://www.icao.int/cgi/goto_m.pl?/icaonet/dcs/7300.html [2010-09-10].
1929 m. spalio 12 d. VarSuvoje pasiraSyta Konvencija dél tam tikry tarptautiniy oro transporto
vezimy taisykliy unifikavimo.
o Hagos - Visbio taisyklés, pasiraSytos 1968 m. Visby mieste, nustato kroviniy gabenimo salygas jiiry
transportu pagal sudaryta transportavimo sutartj — konosomenta (angl. Bill of Lading (B/L)). Sios
taisyklés reguliuoja ne tik transportavima, bet ir krovinio aptarnavima, tvirtinima (jei nenustatyta
kitaip), pakrovimg bei iSkrovimg. VeZéjy atsakomybé jiiry transporte apribota 2 SDR/kg arba 666,67
SDR uz pakuote.
? Taisyklés jsigalios tik pra¢jus 1 metams po to, kai jas patvirtins 20 valstybiy. Placiau Zr.
http://www.mcgill.ca/files/maritimelaw/Rotterdam_Rules.pdf [2010-11-10].
 7r. http://www.linava.lt/zinynas/cmr.htm [2010-11-10].
* 7r. http://www.unece.org/trans/main/sc3/cmniconf/cmni.english.pdf [2010-11-10].
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skyriy. Autoriaus moksliniy publikacijy disertacijos tema sarasas pateiktas

disertacijos pabaigoje.
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TYRIMO METODOLOGIJA

Darbo objektas buvo analizuojamas kompleksiSkai pasitelkiant tokius
empirinius ir teorinius mokslinio tyrimo metodus - dokumenty analizeés,
lyginamajj, sisteminj, istorinj ir teleologinj.

Lyginamasis metodas buvo pats svarbiausias teisés tyrimo metodas,
panaudotas Sioje disertacijoje, kadangi bitent Sio metodo pagalba buvo
lyginamos vez¢jo civilinés atsakomybés sglygos, itvirtintos CIM ir SMGS
konvencijose, taip pat $ias konvencijas lyginant su CMR, CMNI, Cikagos
konvencijomis bei ,,soft law* dokumentais, pavyzdziui, Vidiniy vandeny keliy
Europos kodeksu (CEVNI) ir kt. Detaliai lyginant teisés aktuose jtvirtintas
vezejy atsakomybés normas, nustatomas tinkamas (pageidautinas) arba
moksliniu poZiliriu nepriimtinas teisinis reglamentavimas, tokiu biidu randami
tinkamiausi galimy sprendimy biidai, kurie galéty biti jtvirtinti naujame
unifikuotame teisés akte ir taitkomi tiek CIM, tiek ir SMGS Salims.

Dokumenty analizés metodas taip pat priskirtinas prie svarbiausiy
Siame darbe naudoty tyrimo metody, kadangi tyrimo vienas iS iSkelty tiksly yra
iSanalizuoti vezZejo civilinés atsakomybeés salygas atskirai pagal SMGS ir CIM,
taip pat iStirti kity transporto Saky teisinj reguliavima.

Sisteminis metodas taikytas siekiant visapusiSko objekto tyrimo,
kadangi leido nagrinéti teisés normy aiSkinimo bei taikymo teorines problemas,
kurios gali bti analizuojamos tik kartu vertinant ir kity teisés normy turinj bei
tikslus, taip atskleidZiant Siy normy tarpusavio sgsajas. Taigi CIM ir SMGS
konvencijomis jtvirtinti atsakomybés subjektai, pagrindai, jrodinéjimo pareiga,
atsakomybés dydis bei ribos, atleidimo pagrindai ir kiti reikSmingi klausimai
vertintini atsizvelgiant ] bendrasias civilinés atsakomybés taisykles, numatytas
Lietuvos Respublikos civiliniame kodekse bei specialiuose jstatymuose.

Istorinis tyrimo metodas pasireiSkia istoriniu aspektu nagrinéjant
vezejy civilinés atsakomybes reglamentavimo bei jos riby aiSkinimo pagal
CIM ir SMGS konvencijas teismy praktikoje bei teisés doktrinoje raida,
kylan¢iy problemy sprendimo badus ir t.t. Sio metodo panaudojimui didele

reikSme tur¢jo teisés akty gausa, kadangi tarptautinés teisés normos, kuriomis
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sickiama reguliuoti tarptautiniy vezimy procesa, inter alia reglamentuojant
vezejy atsakomybe, egzistuoja ir yra vystomos daugiau kaip 50 mety, todél
atsiranda galimybe lyginti skirtingu laikotarpiu sukurtas teisés normas ir stebéti
Juy vystymasi bei ,,prisitaikyma* prie pasikeitusiy aplinkybiy bei poreikiy.
Teleologinis tyrimo metodas, nors ir yra tik pagalbinis Sioje
disertacijoje, taCiau padeda aiSkinantis, kokius ketinimus turéjo jstatymy
leidéjai, jtvirtindami tam tikras CIM ir SMGS konvencijy nuostatas, jy
formuluotése numatydami vienokias ar kitokias sgvokas ir atskleidZiant, kaip
atitinkamos $iy konvencijy teisés normos turéty buti aiSkinamos, kad jy
taitkymas praktikoje atitikty minétus ketinimus. Tai ypaC svarbu jvertinus
SMGS nuostaty abstraktuma. Sio metodo taikymas kartu padeda atskleisti,
kokios priezastys lemia siekj suvienodinti CIM ir SMGS reglamentuojamas
vezéjy atsakomybés normas ir kokiems tikslams pasiekti toks unifikuotas

reglamentavimas buty skirtas.
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1.

GINAMIEJI TEIGINIAI
Turinio pozituriu SMGS nuostatos yra pernelyg detalios, dalis nuostaty
yra perteklinés ir daZnai neatitinkan¢ios Siuolaikinés kroviniy
pervezimy rinkos realijy. Perdétas kazuistiSkumas bei akivaizdi vezéjo
ir krovinio siuntéjo / gav€jo teisinio statuso, ypatingai civilinés
atsakomybés nuostaty, disproporcija vezéjo naudai, laikytina viena i
pagrindiniy kroviniy pervezimo geleZinkeliais paklausos augima

stabdanciy prieZasciy.

CIM yra laikytinas daug aiSkesniu ir modernesniu tarptautiniy vezimy

gelezinkeliais santykiy reguliavimu nei SMGS.

. SMGS atsakomybeés ribos yra daug platesnés nei CIM, nes vezejui

nustatyta maksimali atsakomybés riba sutampa su krovinio verte, tuo
tarpu, CIM numato fiksuotas atsakomybés lubas, tokiu budu
sukurdamas atsakomybeés ribas. Nepaisant Sio apribojimo, SMGS vezéjy
atsakomybés nuostatos yra palankesnés vezé¢jo interesams ir numato
platesnes vezéjo teises iSvengti tiek pacios atsakomybés, tiek

jrodinéjimo nastos proceso metu ar palikany mokéjimo ir kt.

SMGS ir CIM reglamentavimo suderinamumas gali buti pasiektas
keiciant atskiras Siy susitarimy nuostatas arba pamazu kuriant nauja
unifikuota CIM/SMGS atsakomybés reguliavimg (naujg tarptautinj
teisés akta), kuris leisty sukurti paprastesnj bei aiSkesnj reguliavimg ir

kartu vienodai efektyviai uZtikrinty tiek vezejy, tiek klienty interesus.
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DISERTACIJOS TURINIO SANTRAUKA

Disertacijg sudaro penkios savarankiSkos dalys: I. Civiliné teisine
atsakomybé pagal SMGS nuostatas, Il. Civiliné teisiné atsakomybe pagal CIM
nuostatas, IlIl. VeZéjo civilinés teisinés atsakomybes pagal SMGS ir CIM
nuostatas lyginamoji analize; 1V. CIM/SMGS vienodinimas; V. Bendros

CIM/SMGS teisinés sistemos kiirimas — galimi sprendimo bidai.

Pirmoje bei antroje disertacijos dalyse — analizuojami tarptautiniai
teises aktai CIM ir SMGS skirti reguliuoti, geleZinkelio transportu gabenant
krovinius, subjekty teises ir pareigas ypaC iSskiriant civilinés teisinés
atsakomybés reglamentavimg. Trecioje darbo dalyje pateikiama lyginamoji,
auk$Ciau minéty teisés akty, civilinés teisinés atsakomybés reglamentavimo
analizeé taip atskleidZiant panaSumus ir skirtumus bei pateikiant vertinimg.
Ketvirtojoje dalyje — tiriama i§ bendro vaztos dokumento CIM/ SMGS
kylanc¢ios atsakomybés ypatybés. Paskutinéje penktojoje dalyje pateikiamas
galimas vieningos teisines sistemos kiirimo procesas bei vienodas civilines

teisinés atsakomybés sureguliavimas.
L Civiliné¢ teisine atsakomybé pagal SMGS nuostatas

Pirmoje dalyje apibréziama, kad SMGS, kaip ir Kkitoms
tarptautinéms sutartims, reguliuojanioms pervezimo santykius kity transporto
rusiy srityje, buidinga tai, kad ji nustato ne tik vezZ¢jo atsakomybe prie§ siuntéja,
gavejg ar treCiuosius asmenis, ir taikytina ne tik vezéjui reiSkiamoms
pretenzijoms ir ieSkiniams, bet ir nustato siuntéjo ir gavéjo pareigas bei vezejo
teises reiksti ieSkinius pastariesiems asmenims dél jy jsipareigojimy

nejvykdymo ar netinkamo jvykdymo, pavyzdziui, vaZtapinigiy nesumokéjimo.

Taip pat iSplétojama atsakomybés atsiradimo ir pabaigos
aplinkybés, T.y. pagal veZimo sutart] atsakomybés atsiradimo ir pabaigos
momentai yra aiSkiai apibréZti ir praktikoje nesukelia taikymo problemy.
SMGS nenumato jokiy iSim¢iy iS bendryjy teisés doktrinoje visuotinai

pripazjstamy civilinés atsakomybés taisykliy taikymo. Todé¢l veZéjas pagal
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SMGS atsako tik tais atvejais, kai nustatomos visos jo atsakomybés salygos,
t.y. neteiséti veiksmai, Zala (nuostoliai), prieZastinis rySys bei kalte. Siy
civilinés atsakomybes salygy taikymo specifika vezimo teisiniy santykiy pagal

SMGS reguliavimo srityje pateikiama tolesniuose poskyriuose.
IT. Civiliné teisin¢ atsakomybe pagal CIM nuostatas

Antroje dalyje, analogiSkai kaip ir pirmoje dalyje, nagrinéjamas

CIM sutelkiant démes;j j civilinés teisinés atsakomybés analize.

CIM numato aiskias taikymo ribas, apibréZia vezimo sutarties rusj,
nusakancig jos jsigaliojimo bei teisiy, pareigy ir atsakomybés atsiradimo
momentg. Tode¢l Siuo aspektu CIM laikytina Siuolaikiniu susitarimu su logiSkai
apibrézta taikymo sritimi, leidziancia tiek veZimo proceso dalyviams, tiek ir

teismams j3 tinkamai taikyti.

Nagringjant civilinj teisinj atsakomybés instituta, neapsiribojama
tik CIM teises akto analize, taCiau pateikiamas santykis ir tarp skirtingy

transporto mody (CMR), t.y. atsakomybeés panaSumai bei skirtumai.

IlI.  VeZgjo civilinés teisines atsakomybes pagal SMGS ir CIM

nuostatas lyginamoji analize

Atskirai iSanalizavus CIM bei SMGS akty turinj, toliau darbe
vertinama S§iy tarptautiniy dokumenty esminiai panaSumai bei skirtumai
atsakomybés reguliavimo srityje. Disertacijoje koncentruotai pateiktas minéty
akty palyginimas laikantis darbe naudojamos struktiros (t.y. atskirai
palyginami neteiséti veiksmai, Zala (nuostoliai), kalté ir t.t.).

Turinio poziuriu SMGS nuostatos yra daug detalesnés nei CIM. Jei
CIM nuostatos palieka gana daug susitarimo laisvés vezimo sutarties Salims,
SMGS - grieztai, imperatyviai reguliuoja gana smulkius, atskirus tarptautinio
pervezimo geleZinkeliais momentus. Pastaruosius skirtumus lemia tai, jog
naujoji CIM redakcija yra gerokai naujesnis teisés aktas, nei SMGS. Be to,
kiek konkre¢iy pervezimo geleZinkeliais klausimy reguliavimo skirtingumo
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nelemia Siy pervezimy specifika, CIM taisykles siekiama maksimaliai priartinti
prie CMR nuostaty.

Pazymétina ir tai, kad SMGS grieztai taikomas tik tais kroviniy
pervezimo geleZinkeliais atvejais, kai veZimas vykdomas SMGS valstybiy
nariy teritorijoje. CIM Siuo atZvilgiu numato lankstesnes taisykles ir leidZia
Salims susitarti del CIM privalomo taikymo net tais atvejais, kai veZimas apima

tiek CIM, tiek SMGS valstybiy nariy teritorijose esancius geleZinkelius.

IV. CIM/SMGS vienodinimas

Ketvirtojoje dalyje apibendrinamas tarptautinés bendruomenes
pastangos palengvinti vez€jy salygas gabenant krovinius gelezinkelio

transportu, veikiant dviem skirtingiems teisiniams réZimams.

Vienas didZiausiy trukdziy veiksmingai ir operatyviai tarptautinei
gelezinkeliy transporto plétrai buvo biutinybé perraSyti vaztarast] prie CIM ir
SMGS teritorijy ribos. Sis perra§ymas salygojo keleta trikumy: 1) perraSant
vaZtaraSt] padid¢ja klaidy jraSuose tikimybé; 2) pervezimo laikas gali pailgéti
del formalumy sutvarkymo pasienyje; 3) atsiranda teisinis netikrumas ir rizika
del pervezimo proceso neatitikimo perveZimo sutarties sglygoms ir teises akty

reikalavimams (teisés poZiliriu - §is aspektas svarbiausias).

Pirmieji Zingsniai CIM ir SMGS vienodinimo link buvo padaryti
sukiirus bendrgj; CIM/SMGS vaZtarast], kurio taikymas yra pagrjstas siuntéjo
ir veZ¢jo susitarimu.

Siekiant supaprastinti kroviniy pervezimg geleZinkeliais, kai marSrutas
apima CIM ir SMGS teisinés sistemos veikimo teritorijg, tarptautinéje
bendruomene¢je kaip viena 1§ galimy iSei¢iy buvo pasiulytas bendrasis

CIM/SMGS vaztarastis.

Nepaisant bendrojo CIM/SMGS vaztaras¢io naudojimo tarptautiniuose
pervezimuose, jis nepakeité atsakomybeés klausimy reguliavimo. Nors sukurta

bendroji CIM/SMGS praneSimo apie Zalg forma, jos pateikimo tvarka
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regulivoja atskirai CIM ir SMGS, todél bendrasis CIM/SMGS vaztaraStis

vertintinas kaip daugiau techninis (formalus), o ne teisinis sprendimas.

V. Bendros CIM/SMGS teisinés sistemos kiirimas — galimi

sprendimo biidai

Paskutin¢je disertacijos dalyje pateikiamas bendros CIM/SMGS

teisinés sistemos kiirimo butinybés pagrindimas bei galimi sprendimo budai.

Kaip ir buvo nurodyta anksc¢iau, bendrasis CIM/SMGS vaZtarastis
nesukuria bendryjy visiSkai naujy vezejy atsakomybes uz krovinio sugadinima
ar praradimg principy, todel natiiralu, kad butina sukurti bendrgja Europos ir
Azijos teising sistemg, kuri reglamentuoty veZimo sutarties Saliy santykius,

gabenant krovinius geleZinkeliais.

Vieningos geleZinkeliy transporto teisés kiirimg buvo nusprgsta
suskaidyti ] tris etapus:
L Parengti deklaracijg dél bendry Eurazijos
vezimo geleZinkeliais sutar¢iy nuostaty ir salygy.
IL. Parengti tipines normas tarptautiniam
gelezinkelio transportui.
I11. Parengti vieninga teisés akta,
reglamentuojantj tarptautinius pervezimus geleZinkeliais.
Disertacijos V dalyje koncentruojamasi } pasiilymus dél bisimo
vieningo akto tarptautiniuose pervezimuose geleZinkeliais, akcentuojant

teisinés civilinés atsakomybés reglamentavima.
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ISVADOS IR PASIULYMAI

1. Turinio pozituriu SMGS nuostatos yra pernelyg detalios, dalis nuostaty
yra perteklinés ir daZnai neatitinkan¢ios Siuolaikinés kroviniy
pervezimy rinkos realijy. Perdétas kazuistiSkumas bei akivaizdi vezéjo
ir krovinio siuntéjo / gavejo teisinio statuso, ypatingai civilinés
atsakomybés nuostaty, disproporcija vezéjo naudai, laikytina viena i
pagrindiniy kroviniy pervezimo geleZinkeliais paklausos augima

stabdanciy prieZasciy.

2. CIM yra jtvirtinta daug naujoviy ir pakeitimy, sglygojanc¢iy didesnj
tarptautinio vezimo geleZinkeliais santykiy reguliavimo liberalizavima,
aiSkumg ir modernumag, leidZia uZtikrinti pervezimo santykiy dalyviy
teisiy pusiausvyrg. Taip pat CIM jtvirtintas kroviniy pervezimo
gelezinkeliais reguliavimas didzigja dalimi suderintas su CMR
nuostatomis, i§skyrus tuos aspektus, kurie negali biiti suvienodinti dél

kroviniy perveZimo geleZinkeliais specifikos.

3. Lyginant SMGS ir CIM jtvirtintas vezéjo atsakomybés nuostatas,
darytina iSvada, kad SMGS nuostatos daugiau atitinka veZ¢jo interesus
ir numato platesnes vezejo teises iSvengti tiek pacios atsakomybes, tiek
jrodinéjimo nastos proceso metu ar palikany mokéjimo ir kt. CIM
nuostatos palieka gana daug susitarimo laisvés veZimo sutarties Salims
(galimybe keisti vezejy atsakomybes pagrindus ir ribas), SMGS -
grieZtai, imperatyviai reguliuoja gana smulkius, atskirus tarptautinio
pervezimo gelezinkeliais momentus. AtsizZvelgiant j konstatuotus SMGS
ir CIM skirtumus, CIM yra laikytinas daug aiSkesniu ir modernesniu
tarptautiniy vezimy geleZinkeliais santykiy reguliavimu, nei SMGS.

4. Skirtingy teisiniy sistemy egzistavimas stabdo kroviniy perveZimy
gelezinkeliais rinkos plétra, todel bitina ieskoti jy salycio tasky bei kurti
bendrai tiek Europoje, tiek Azijoje taikomas nuostatas. Nuo 2006 m.
OSZD ir CIT bendrai sukurtas ir funkcionuoja bendrasis CIM/SMGS

47



vaZztaraStis. Taciau Sis teisinis instrumentas nepakeité atsakomybés
klausimy reguliavimo, tod¢l akivaizdu, kad bitinas papildomas
skirtingy teis€s sistemy teisés normas unifikuojantis reglamentavimas.
Sio poreikio nepaneigé ir specialiosios bendrojo CIM/SMGS
vaztara$¢io sglygos, nes jos néra pakankamai iSsamios, be to, juy
taikymas néra imperatyvus, todél leidZia veZimo civiliniy santykiy
dalyviams remtis senosiomis CIM ir SMGS teisés normomis.

SMGS ir CIM reglamentavimo suderinamumas gali biiti pasiektas
keiCiant atskiras Siy susitarimy nuostatas arba pamazu kuriant naujg
unifikuota CIM/SMGS atsakomybés reguliavimg (naujg tarptautinj
teisés akta), kuris leisty sukurti paprastesnj bei aiSkesnj reguliavimg ir
kartu uZztikrinty tiek vezéjy, tiek klienty interesus. Atsizvelgiant j kity
transporto risiy sékmingg reglamentavimg, darytina iSvada, kad ne
SMGS ir CIM nuostaty keitimas, o bitent naujo tarptautinio teis€s akto

(Vieningo akto) sukiirimas yra skatintinas modelis.
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