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INTRODUCTION. Legislature in the area of protection of distinctive signs, as well as
intellectual property law in general, for a long time has been directed towards widening
of intellectual property rights and strengthening the mechanism of enforcement of such
rights. Such tendency was related to the globalization and increasing international trade
relations, which caused the necessity to ensure that a certain minimum level of protection
for distinctive signs was available worldwide. This aim was achieved by conclusion of
international agreements (the 1883 Paris Convention for the Protection of Industrial
Property (hereinafter — the Paris Convention), the 1994 Agreement on Trade Related
Aspects of Intellectual Property Rights, Annex 1C of the Marrakesh Agreement
Establishing the World Trade Organization (hereinafter — the TRIPS)) as well as
enacting EU legal acts which harmonized the major part of the Member States‘ trade
mark law (Directive 2008/95/EC of the European Parliament and of the Council of 22
October 2008 to approximate the laws of the Member States relating to trade marks
(Codified version) (hereinafter — the Trade Mark Directive)), important aspects relating
to enforcement of intellectual property rights (Directive 2004/48/EC of the European
Parliament and of the Council of 29 April 2004 on the enforcement of intellectual
property rights) and protection against unfair competition (Directive 2005/29/EC of the
European Parliament and of the Council of 11 May 2005 concerning unfair business-to-
consumer commercial practices in the internal market (hereinafter — the Unfair
Commercial Practices Directive)).

After Lithuania ratified the Paris Convention and the TRIPS and became a member
of the EU, the provisions of the mentioned international and EU legal acts became part
of the legal regulation in Lithuania. Furthermore, today next to the provisions of
international and EU law various aspects of use and protection of distinctive signs are
governed by a number of Lithuanian national legal acts, i. e. the Law on Trade Marks of
10 October 2000, with amendments (hereinafter — the Law on Trade Marks)
(registered and well known trade marks), the Competition Law of 23 March 1999, with
amendments (hereinafter — the Competition Law) (protection against unfair
competition), the Lithuanian Civil Code Book Il of 18 July 2000, with amendments
(company names) and the Law on Prohibition of Unfair Commercial Practices with
regard to Consumers of 21 December 2007, as amended (hereinafter — the Law against

Unfair Commercial Practices) (protection of consumers against unfair competition). It
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may therefore be concluded that sufficient legal basis for protection of distinctive signs
in Lithuania has been created until this date.

However, a formal introduction of the legal provisions of international and EU law
into the national law does not per se guarantees the proper interpretation and functioning
of these provisions. This is especially true when questions of the interpretation of the
purpose and precise scope of the respective provisions, as well as relationship between
different provisions of international, EU and national law, arise. Problems in interpreting
and applying the relevant provisions correctly are increased by the fact that legal
regulation in the area of distinctive signs is multi-layered, both vertically (governed by
international, EU and national legal acts) and horizontally (governed by legal acts from
different areas of law). It becomes difficult to distinguish the purpose of relevant
provisions and the respective areas of their application.

Until the present time the major attention of the court practice, legal doctrine and
legislature was primarily directed at increasing the rights to distinctive signs and
strentghening their protection. Therefore, the existing legal doctrine and court practice
does not always provide direct answers to many of the problematic questions arising
today which illustrate the need to define the limits of protection of these rights more

clearly, in order to protect the legitimate interests of third parties.

PURPOSE, OBJECT AND TASKS OF THE WORK. The purpose of this work is to
examine the problems arising in the field of legal protection of distinctive signs in
Lithuanian law which relate to the boundaries of legal protection of distinctive signs and
their relationship with other legal institutes, and to offer possible solutions to these
problems. For the purpose of this work, the notion of ,,distinctive sign“ refers to any sign
used in relation to commercial activities which has a distinctive character. This notion
comprises trade marks, trade names and other distinctive signs which cannot be easily
attributed to either the category of trde marks or trade names (i. e. fictional characters
used in trade; titles of periodicals; shop signs and etc.).

The object of this work is comprised of the following issues relating to the
protection of distinctive signs:

1) the reason and purpose of protecting distinctive signs;



2) other possibilities of protecting distinctive signs, apart from protection granted
under the Lithuanian Law on Trade Marks (i. e. protection of trade names and
protection against unfair competition);

3) the necessary conditions for protecting distinctive signs against non-confusing
uses of identical or similar signs, and the limits of such protection;

4) the relationship between different provisions relating to the use of distinctive
signs, including legal regulation of unfair commercial practices, free movement of
goods and services in the EU, the constitutional right to free speech and the
freedom of expression.

Accordingly, this work does not aim to provide a general, all-encompassing
analysis of legal protection of distinctive signs. The object of this work is comprised of
particular questions which arise in this field and which have been selected taking into
account their novelty and importance. The reason for decisind to analyze these particular
questions in a single work was the fact that they are inter-related and based on the same
general principles governing the protection of distinctive signs.

The work is comprised of four separate chapters, each of which examines the
particular problems relating to different aspects of legal regulation of distinctive signs:

l. Purpose and forms of protection of distinctive signs;

Il. Trade names: concept and scope of protection;

1. Protection of distinctive signs according to unfair competition law;
IV.  Additional protection of signs having a reputation;

V. Conflicts between the relevant legal institutes.

NOVELTY, ACTUALITY AND ORIGINALITY OF THE WORK. This is the first
work which provides a comprehensive analysis of the problems arising in the field of
protection of distinctive signs in Lithuania.

However, it must be noted that certain aspects of protection of distinctive signs in
Lithuania have been adressed in the previous works of Lithuanian legal doctrine. From
such works the 2009 doctoral dissertation of Marius Jakutavi¢ius “Protection against
unfair competition: product imitation cases” deserves special attention. This dissertation
inter alia examined the legal nature of protection against unfair competition under the

Lithuanian Competition Law and its relationship with intellectual property law. These
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issues fall into the scope of the current work, as well. However, the scientific novelty of
the current work, as compared to M. Jakutavicius® dissertation, is based on two major
differences. First, the object of M. Jakutavicius® dissertation was product imitation cases
as one of the examples of unfair competition acts as provided in Article 16 (1) (5) of the
Lithuanian Competition Law, whereas the analysis of protection against unfair
competition in the current work relates to acts of unfair competition commited through
the use of distinctive signs, as provided in Article 16 (1) (1) of the Competition Law.
Therefore, the objects of these works overlap only to the extent that they examine
general principles of protection against unfair competition under Lithuanian law (the
nature of such protection and its relationship with intellectual property law). Second, the
current work arrives at different conclusions regarding certain aspects of protection
against unfair competition, such as the purpose of protection against unfair competition
according to Article 16 of the Lithuanian Competition Law.

Legal protection of distinctive signs and its problematic aspects are
comprehensively examined in foreign doctrine; and not only from legal viewpoint, but
also from an economic perspective. The current work gives a lot of attention to such
legal doctrine. Nevertheless, it is new and original also in respect of the foreign legal
literature, due to the following reasons.

First, the analysis of protection of distinctive signs provided in the foreign legal
doctrine is based the principles specific to the law of the relevant country. However, the
review of national laws in the field of protection of distinctive signs in Germany, France
and England has revealed that apart from the harmonized areas of law, this field has
specific features in each country. Therefore, the findings in the foreign legal literature
cannot be directly applied to the legal regulation in Lithuania, and need a separate
analysis.

Second, some of the problems identified and examined in the current work are
new also in respect of the foreign legal doctrine and court practice. Such are, for
example, the problem of relationship between the traditional concept of unfair
competition law which exists in the national legislation and the provisions of EU law
concerning unfair commercial practices as established by the Unfair Commercial
Practices Directive; relationship between the provisions of EU law governing protection

of trade marks having a reputation (the Trade Mark Directive; the Council Regulation
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(EC) No 207/2009 of 26 February 2009 on the Community trade mark (codified
version), Article 8 (5) and Article 9 (1) (c) (hereinafter — the Community Trade Mark
Regulation) and the requirements to grant an increased protection to well known trade
marks provided in Article 16 (3) of the TRIPS and the searching for boundaries to the

protection of trade marks having a reputation.

METHODOLOGY AND SOURCES OF RESEARCH. The object of the current
work was examined through the use of teleological, systematic, comparative and
historical methods.

Teleological method was one of the most significant in this work. The purpose of
the first chapter of the work was to identify the rationale behind the protection of
distinctive signs and accordingly to define what aims such protection should serve.
Subsequent chapters analyse the particular problems in the protection of distinctive signs
in view of the reasons and aims of their protection, as defined in the first chapter.

Systematic and comparative methods were used to analyse the legal doctrine and
court practice and draw conclusions regarding various problems in the area of protection
of distinctive signs and possible solutions to them. The sources of research used in this
work can be structured into the following groups:

1. International law: international legal acts, their commentaries and WIPO
recommendations;

2. EU law: EU legal acts, the practice of the European Court of Justice, the Court of
First Instance and the OHIM, as well as legal doctrine concerning the EU law;

3. Lithuanian law: national legal acts, Lithuanian court practice and legal doctrine;

4. National law of the selected foreign jurisdictions: legal acts and legal doctrine of
the Germany, France, England and USA (the latter jurisdiction was analyzed only
with regard to protection of famous marks);

5. Contemporary general legal doctrine: (i) comparative reasearches; (ii) analysis of
the aims and principles of the protection of distinctive signs; (iii) analysis of the
new problems and tendencies in the field of protection of distinctive signs and

intellectual property law in general.
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MAIN CONCLUSIONS AND RESULTS. The main results of the current work may
be classified according to the problematic areas of the protection of distinctive signs: the
nature of protection of distinctive signs against unfair competition; the conditions for
protection of distinctive signs against unfair competition; the increased protection of
distinctive signs (i. e. protection in the absence of confusion) and the protection of trade

names.

REGARDING THE NATURE OF PROTECTION OF DISTINCTIVE SIGNS
AGAINST UNFAIR COMPETITION:

1. Two forms of protection of distinctive signs are provided for in the Lithuanian legal
acts: first, the protection of such signs as special objects of industrial property and
second, the general protection of commercial activities from acts of unfair competition.
The protection of commercial signs as special objects of industrial property is provided
for in the Lithuanian Law on Trade Marks (governing registered trade marks and trade
marks which are well known in the meaning of Article 6 bis of the Paris Convention) and
the Civil Code (governing registered company names). The protection from unfair
competition is provided in the Lithuanian Competition Law Article 16 (1) (1) and Article
10 bis of the Paris Convention. Article 16 (1) of the Lithuanian Competition Law
consists of a general prohibition of acts of unfair competition, followed by a non-
exhaustive list of examples of such acts. The examples of unfair competition acts
specified in Article 16 (1) (1) are (i) the unfair use of signs which are identical or similar
to distinctive signs earlier used by other parties, if such use may lead to confusion with
another undertaking or its activity, and (ii) non-confusing use of distinctive signs which
are identical or similar to distinctive signs of other parties, provided that it may take
undue advantage of, or cause injury to the reputation of the mark or reduce its
distinguishing feature.

2. The provision of Article 16 (1) (1) of the Competition Law is directed at business-to-
business relations and does not require proving that the unfair acts defined therein
directly harm any other interests (consumer or public in general) than an individual
interest of a competitor. According to Article 17 of the Competition Law and the practice
of the Lithuanian Competition Council as well as courts, the protection against acts of

unfair competition as defined by Article 16 (1) (1) of the Competition law is obtained
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through private enforcement measures, i. e. civil claims filed by businessman whose
legitimate interests have been infringed by unfair competition acts. Therefore, the
harmonization of the protection of consumer interests under the Unfair Commercial
Practices Directive should not influence the interpretation and application of Article 16
(1) (1) of the Competition Law. The Unfair Commercial Practices Directive was
implemented by another legal act — the Law against Unfair Commercial Practices, which
governs and ensures the protection of consumer interests in the field of commercial
activities.
3. The analysis of the legal regulation of protection of commercial signs against unfair
competition in German, French and English law has revealed that the system of
protection against unfair competition chosen by the Lithuanian legislator does not have
an analogy in any of these countries. Therefore, when interpreting Competition Law
Avrticle 16 (1) (2) in jurisprudence and court practice, the references to the regulation of
protection against unfair competition in these countries may not be straightforward and
must take into account their conceptual differences, as compared to Lithuanian law.
3.1. The major difference between the protection of interests of the users of
commercial signs against unfair competition under the Lithuanian Competition Law
Article 16 (1) (1) and the provisions of German Law Against Unfair Competition is
that the relevant provisions of Lithuanian Competition Law Article 16 (1) (1) are
designated to protect the private interests of the trade subjects, whereas the
protection of consumers and public interest in general may be achieved on the basis
of Competition Law Article 16 (1) (1) only indirectly. The precise standards of
consumer protection in the context of commercial activities and the respective
enforcement measures are governed by other laws specifically designed for
protection of consumer interests, such as the Law against Unfair Commercial
Practices which has been enacted to implement the provisions of the Unfair
Commercial Practices Directive. Therefore, according to the aims and the substance
of the legal regulation the provisions of the Lithuanian Competition Law Article 16
(1) (1) are more related to the provisions of German Trade Mark Act which governs
the legal protection of all commercial signs, whether registered or unregistered.
Accordingly, when interpreting the provisions of Lithuanian Competition Law

Article 16 (1) (2) it is worth taking into consideration the relevant provisions of the
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German Trade Mark Act. However, when doing so it is necessary taking into
account certain conceptual differences which arise from the fact that Lithuanian
Competition Law Article 16 (1) (1) as opposed to the German Trade Mark Act does
not grant exclusive rights to the unregistered signs.

3.2.  Protection against unfair competition in the context of use of commercial
signs in France differs from the relevant protection in Lithuania by its legal basis —
such protection in France is based on the general norm on delicts provided in Article
1382 of the Code Civile. Nevertheless, such protection is similar by its substance:
the range of protected interests (private interests of a person using the commercial
sign by priority) as well as the limits of protection (protection against confusion and
additional protection of commercial signs having a reputation). Accordingly, when
interpreting the provisions of Lithuanian Competition Law Article 16 (1) (1) it is
worth taking into consideration the French court practice and jurisprudence
interpreting Article 1382 of the Code Civile in similar cases.

3.3.  Protection against passing off in English law is specific by its legal nature;
however, its purpose essentially corresponds to the traditional purpose of protection
against unfair competition, i. e. the aim to protect the private interests of the trade
subject (the competitor). Therefore, the English court practice in passing off cases
may also be taken into account for the purpose of interpreting the provision of the
Lithuanian Competition Law Article 16 (1) (1) (necessarily taking into account the

specific features of this common law tort).
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REGARDING THE CONDITIONS FOR PROTECTION OF DISTINCTIVE SIGNS
AGAINST UNFAIR COMPETITION:

1. As opposed to the definitions found in the Lithuanian court practice, neither direct
competition between the dispute parties, nor unfair intentions of the respondent are
necessary preconditions for the application of Article 16 (1) (1) of the Competition Law.
It is sufficient to establish indirect competition of the parties to the dispute and
respondent‘s fault in the objectively sense, i. e. non—conformance with the standard of
behavior of an honest and reasonable businessman.

2. The definition of a competitor established in Article 3 of the Competition law is not
relevant for the purposes of interpreting the term ,unfair competition provided in
Article 16 of the Competition law it, because that definition derives from competition
law and is suited only to that field of law. In contrast, the analysis of the Competition
Law Articles 16 and 17 which directly govern protection against unfair competition
reveals that for the purpose of receiving such protection it is not necessary to establish
direct competition between the dispute parties.

3. Subjective unfairness (unfair intentions) of the defendant is not a necessary
condition for the application of Article 16 (1) (1) of the Competition Law, as opposed to
the Lithuanian court practice. For the purposes of applying Article 16 (1) (1) of the
Competition Law it is sufficient to establish the fault of the defendant in the objective
sense (i. e. the departure from the standards of honest and reasonable businessman. This
standard may be considered infringed in those cases when the defendant has chosen to
use an identical or similar sign, although he was or must have been aware of the earlier
right of another person to an identical or similar sign. The fact that the defendant knew
or should have known about the other person‘s earlier rights is an objective criteria
which may be proven by providing evidence that the earlier sign was sufficiently known

in the relevant trade circles.

REGARDING THE INCREASED PROTECTION OF DISTINCTIVE SIGNS (I. E.
PROTECTION IN THE ABSENCE OF CONFUSION):

1. Article 9 (5) of the Lithuanian Law on Trade Marks grants wider protection to
registered well known marks than provided in Article 5 (2) of the Trade Mark Directive.

The provision of Article 9 (5) reads as follows: ,,In addition to the rights specified in
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Avrticle 38 of this Law, the proprietor of a registered mark recognized as well known in
the Republic of Lithuania shall also be entitled to prevent third parties not having his
consent from using, in the course of industrial or commercial activities, a sign which
may be taken for a reproduction, an imitation or a translation, liable to create confusion,
of a mark recognized as well known, in relation to goods and/or services which are not
similar to those under the well known mark, provided that use of that mark in relation to
those goods or services would indicate a connection between those goods and/or services
and goods and/or services under a well known mark and provided that the interests of the
proprietor of the registered well known mark are likely to be damaged by such use.

2. The provision of Article 9 (5) of the Lithuanian Law on Trade Marks is not precise.
Acrticle 16 (3) of the TRIPS which it seeks to implement governs protection in the cases
when there is no likelihood of confusion, and establishes the criteria of connection
between the respective goods or services and the likelihood of damage to the interests of
the owner of a well known trade mark. However, Article 9 (5) of the Lithuanian Law on
Trade Marks refers to these criteria as to the criteria which prove the likelihood of
confusion (uses the wording ,,liable to create confusion®). Accordingly, the analysis of
the Lithuanian court practice reveals that the courts wrongly interpret this provision as
establishing that registered well known trade marks must be protected against confusion
regardless of the similarity of respective goods or services and without the need to prove
the likelihood of confusion as a mere likelihood of association is sufficient. Moreover,
the provision of Article 9 (5) does not limit the scope of such protection to any special
cases, as opposed to the case of trade marks having a reputation where gaining unfair
advantage from the trade marks* distinctive character or reputation, causing damage to
the reputation or dilution of the trade mark*s distinctive character must be established.

3. Legal protection to registered well known trade marks against non-confusing uses of
identical or similar signs should be granted on the basis of general provisions governing
increased protection of trade marks having a reputation (provided in Article 5 (2) of the
Trade Mark Directive and the corresponding Article 38 (1) (3) of the Lithuanian Law on
Trade Marks). The wording of Article 9 (5) of the Lithuanian Law on Trade Marks and
its interpretation in the Lithuanian court practice does not correspond to Article 5 (2) of
the Trade Mark Directive which defines and limits the conditions for and scope of

increased protection of registered trade marks. Accordingly, Article 9 (5) of the Law on
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Trade Marks should be abolished and increased protection to well known trade marks
should be granted on the basis of Article 38 (1) (3).

4. For the purposes of applying Article 38 (1) (3) of the Law on Trade Marks the
complex of conditions must be established. First, the claimant*s trade mark must have a
reputation which is understood as the knowledge of the mark to a significant part of the
relevant public. Second, the public must establish a link between the claimant‘s trade
mark and the respondent‘s sign: such link must be established taking into account the
knowledge of the claimant‘s trade mark in the market of the respondent‘s goods or
services as well as the quality characteristics of the mark (the strength of the distinctive
character and the image). Third, it must be established that the respondent uses its sign in
the course of trade and such use without due cause takes unfair advantage of, or is
detrimental to, the distinctive character or the repute of the trade mark.

5. Although Lithuanian Law on Trade Marks implemented Article 5 (2) of the Trade
Mark Directive (Article 38 (1) (1) of the Law on Trade Marks), it did not implement the
relevant Article 4 (4) (a) of the Trade Mark Directive which establishes an analogous
ground for declaring a trade mark registration invalid. Such differentiation does not have
any obvious rationale and causes a limitation of the rights of the owner of a trade mark
having a reputation. According to the Lithuanian court practice the owner of a registered
trade mark it not entitled to prohibit the use of another registered trade mark unless and
until the registration of that other trade mark is declared invalid according to the grounds
for invalidity as specified in the Law of Trade Marks. The fact that the Law on Trade
Marks contains no special ground for invalidity aimed to protect the trade marks having
a reputation, creates difficulties for the owners of such trade marks to achieve even the
protection directly granted by Article 38 (1) (3) of the Law on Trade Marks (e. g. when
the respondent files an application to register its trade mark). Taking these circumstances
into account, it is suggested that the Law on Trade Marks should be amended by
including a special ground for invalidity of a trade mark registration based on the trade
mark’s identity or similarity to an earlier trade mark having a reputation where the use of
a later trade mark without due cause would take unfair advantage of, or be detrimental
to, the distinctive character or the repute of the earlier trade mark.
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REGARDING THE PROTECTION OF TRADE NAMES:
1. As opposed to the definitions used in the Lithuanian court practice, a company name
iIs not a synonym to the concept of a trade name established in the Paris Convention.
First, the concept of a trade name under the Paris Convention includes other names
which are not formally registered with the register of legal persons but correspond to the
definition of the trade name (have a distinctive character, perform the function of a name
and are used to identify a business subject (in the wide sense). Second, the institute of a
company name comprises two distinct legal concepts: that of the official legal name and
the trade name. When invoking and defending the first aspect, provisions governing the
right to a name of a natural person are applicable mutatis mutandis; when interpreting the
second aspect, it is necessary to apply the general principles of protection of distinctive
signs.
2. According to Article 77 of the Regulations of the Register of Legal Persons the
Registrar ex officio examines whether the company name filed for registration is not
identical to an earlier registered trade mark. In the case of such identity the Registrar
refuses to register the relevant company name, regardless of the intended area of activity
of the relevant company and the goods or services for which the trade mark is registered,
and regardless of the existence of an actual risk of confusion.
2.1. First, such provision cannot be justified by the aim to protect registered trade
marks, because it goes beyond the specific subject-matter of the rights to a registered
trade mark, as specified in the Law on Trade Marks and explained in the practice of
the European Court of Justice.
2.2. Second, such provision cannot be justified by the aim to protect consumer from
misleading acts. The definition of misleading practices as provided by the Unfair
Commercial Practices Directive and the Lithuanian Law against Unfair Commercial
Practices is narrower and refers only to commercial practices which contain false
information and are therefore untruthful or in any way, including overall presentation,
deceive or are likely to deceive the average consumer, even if the information is
factually correct, in relation to one or more of the specified elements, and in either
case causes or is likely to cause him to take a transactional decision that he would not
have taken otherwise. Obviously, it is not possible for the Registrar to verify the

existence of these conditions at the time of filing an application to register a company
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name, nor the Regulations of the Register of Legal Persons do not require performing
such verification.

2.3. Taking into account the arguments provided in the judgment of the ECJ of 11
May 1999 in the case Pfeiffer Grosshandel (Case No. C-255/97), there is a risk that
under certain circumstances this provision may constitute an unjustified restriction on
the right of establishment and would not be justified by any overriding requirements

in the general interest or would go beyond what is necessary for that purpose.

18



STATEMENTS OF THE DISSERTATION TO BE DEFENDED:

1. Legal protection to well known trade marks against non-confusing uses of identical
or similar signs should be granted on the basis of general provisions governing increased
protection of trade marks having a reputation (provided in Article 5 (2) of the Trade
Mark Directive and the corresponding Article 38 (1) (3) of the Lithuanian Law on Trade
Marks). The wording of Article 9 (5) of the Lithuanian Law on Trade Marks and its
interpretation in the Lithuanian court practice do not correspond neither to the general
principles of trade mark protection against non-confusing uses of identical or similar
marks, nor to the provision of Article 5 (2) of the Trade Mark Directive which defines
and limits the scope of increased protection of registered trade marks.

2. As opposed to the definitions used in the Lithuanian court practice, neither direct
competition between the dispute parties, nor unfair intentions of the respondent are
necessary preconditions for the application of Article 16 (1) (1) of the Competition Law.
It is sufficient to establish indirect competition of the parties to the dispute and
respondents fault in the objectively sense, i. e. non—conformance with the standard of
behavior of an honest and reasonable businessman.

3. As opposed to the definitions used in the Lithuanian court practice, the concept of a
company name is not analogous to the concept of a trade name under the Paris
Convention. First, the concept of a trade name under the Paris Convention includes other
names which are not formally registered with the register of legal persons but correspond
to the definition of the trade name, i. e. (i) have a distinctive character, (ii) perform the
function of a name and (iii) are used to identify a business subject in the wide sense
(encompassing not only independent legal entities but other business formations as well).
Second, the institute of a company name comprises two distinct legal concepts: that of
the official legal name and the trade name. When invoking and defending the first aspect,
provisions governing the right to a name of a natural person are applicable mutatis
mutandis; when interpreting the second aspect, it is necessary to apply the general

principles of protection of distinctive signs.
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KOMERCINIY ZYMENU TEISINES APSAUGOS PROBLEMOS (REZIUME)

Dvidesimtojo amziaus teisékiira komerciniy zymeny apsaugos, kaip ir visos intelektinés
nuosavybés srityje pasizyméjo tendencija plésti ir stiprinti $ia apsauga. Sia tendencija
paaiskina tarptautinés komercinés praktikos plétra ir jos paskatinti siekiai tarptautiniu
mastu numatyti bent minimalias komerciniy zymeny teisinés apsaugos garantijas. Sio
tikslo buvo siekiama tarptautiniy teisés akty (Paryziaus konvencijos, TRIPS) pagalba;
Europos Bendrijoje buvo priimti teisés aktai, skirti harmonizuoti didziaja dalj valstybiy
nariy prekiy zenkly teisés ir svarbiausius intelektinés nuosavybés teisiy gynimo,
nesaziningos konkurencijos aspektus.

Visa $i teisinio reguliavimo bazé pasieké ir Lietuva, jai ratifikavus Paryziaus
konvencija® bei TRIPS?, taip pat tapus Europos Sajungos nare. Greta tarptautings teisés ir
Europos Sajungos teisés saltiniy, siandien Lietuvoje klausimus, susijusius su komerciniy
zymeny naudojimu bei ju teisine apsauga, reglamentuoja ir keletas nacionalinés teisés
akty: Prekiy zenkly jstatymas®, Konkurencijos istatymas®, Civilinio kodekso (toliau —
Civilinis kodeksas arba CK) Il knygos normos dél juridinio asmens pavadinimo
teisinés apsaugos, taip pat Nesaziningos komercinés veiklos vartotojams draudimo
istatymas®.

Taciau tarptautiniy ir Europos Sajungos teisés normy perkélimas i Lietuvos teise
savaime negarantuoja tinkamo ju turinio, paskirties ir santykio su kitais tarptautinés,
Europos Sajungos teisés ir nacionalinés teisés institutais aiskinimo. Priesingai,
daugiasluoksnis sios srities teisinis reguliavimas sukelia nemazai teisés aiskinimo

problemy. Siandien Lietuvoje susiduriama su tam tikru komercinés veiklos, susijusios su

1 1883 m. kovo 20 d. Paryziaus konvencija dél pramoninés nuosavybés saugojimo (su pakeitimais ir papildymais),
ratifikuota 1994 m. vasario 21 d., isigaliojo 2004 m. geguzés 22 d. (Valstybeés zinios, 1996, Nr. 75-1796).

21994 m. balandzio 15 d. Pasaulio prekybos organizacijos steigimo sutarties 1C priedas: Sutartis dél intelektines
nuosavybeés teisiy aspekty, susijusiy su prekyba, ratifikuota 2001 m. balandzio 24 d., isigaliojo 2001 m. geguzés 31
d. (Valstybes zinios, 2001, Nr. 46-1620).

%2000 m. spalio 10 d. Prekiy zenkly istatymas (su pakeitimais ir papildymais) (Valstybés zinios, 2000, Nr. 92 —
2844).

1999 m. kovo 23 d. Konkurencijos jstatymas (su pakeitimais ir papildymais) (Valstybés zinios, 1999, Nr. 30 —
865).

® 2000 m. liepos 18 d. Civilinis kodeksas (Valstybés Zinios, 2000, Nr. 74-2262; Nr. 77; Nr. 80; Nr. 82).

® 2007 m. gruodzio 21 d. Nesaziningos komercinés veiklos vartotojams draudimo istatymas (Valstybés zinios,
2008, Nr. 6-212).
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“T- skirtingose teisés

komerciniy zymeny teisinio reguliavimo klausimais, ,,perkaitimu
srityse veikiancios ir skirtingus teisinius institutus reglamentuojancios normos ima
persidengti tarpusavyje, o ju taikymo sritis daznai sudétinga atriboti.

Kadangi pagrindinis teismy praktikos, teisés doktrinos bei teisékiros démesys ilga
laika buvo nukreiptas i komerciniy zymeny apsaugos apimties plétrg ir teisiy
Jgyvendinimo mechanizmo stiprinimg, ankstesné teisés doktrina ir teismy praktika
Siandien nepateikia aiskaus atsakymo i daugeli iskylan¢iy probleminiy klausimy,
iskaitant ir klausimus dél komerciniu zymeny teisinés apsaugos riby bei santykio su

kitais teisés institutais.

Darbo tikslas ir objektas. Sio darbo tikslas — isnagrinéti probleminius komerciniy
zymeny teisinés apsaugos klausimus Lietuvos teiséje ir pasitlyti ju sprendimus. Darbo
objektas yra sie probleminiai komerciniy zymeny teisinés apsaugos klausimai:

5) komerciniy zymeny teisinés apsaugos poreikis ir priezastys;

6) komerciniy zymenuy teisinés apsaugos buady, kurie nepatenka i Prekiy Zenkly
istatymo reglamentuojama sritj (t. y., firmy vardy teisinés apsaugos bei apsaugos
nuo nesaziningos konkurencijos), prigimtis ir taikymo salygos;

7) komerciniy zymeny teisinés apsaugos, nesant suklaidinimo tikimybés, salygos ir
ribos;

8) skirtingu komerciniy zymenuy teisinés apsaugos buduy tarpusavio santykis ir
santykis su Kkitais teisés institutais (nesaziningos komercinés veiklos teisiniu
reguliavimu, prekiy ir paslaugy judéjimo laisve; konstitucinémis saviraiskos ir
z0dzio laisvémis).

Taigi Siame darbe néra siekiama pateikti bendros, visaapimancios komerciniy
zymeny teisinés apsaugos analizés. Darbo objektas yra atskiri komerciniy zymeny
teisinés apsaugos klausimai, kurie buvo pasirinkti atsizvelgus i ju aktualuma ir
problemin; pobudi. Kompleksiskai, viename darbe analizuoti probleminius komerciniy

zymeny teisinés apsaugos aspektus pasirinkta todél, kad visi sie aspektai yra tarpusavyje

" Plagiau apie komercinés veiklos teisinio reguliavimo ,,perkaitimo“ (angl. — regulative overheat) reiskini, badinga
ir kitoms naujosioms ES valstybéms naréms, zr. BAKARDIJEVA ENGELBREKT, Antonina. An End to
Fragmentation? The Unfair Commercial Practices Directive from the Perspective of the New Member States from
Central and Eastern Europe. In WEATHERILL, Stephen; BERNITZ, UIf. The Regulation of Unfair Commercial
Practices under EC Directive 2005/29. Oregon: Hart Publishing, 2007, p. 47-90.
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susije, 0 ju aiskinima pagrindzia vieningi komerciniy zymeny teisinés apsaugos tikslai ir
principai. Atitinkamai, Sio darbo turinj sudaro keturi skyriai, i$ kuriy pirmasis nagrinéja
komerciniy zymeny teisinés apsaugos tikslus ir formas, o kiti — tam tikra probleming
komerciniy zymeny teisinés apsaugos srit;:

I.  Komerciniy zymeny teisinés apsaugos tikslai ir formos;

Il. Firmy vardai: samprata ir teisinés apsaugos ribos;

1. Komerciniy zymeny apsauga pagal nesaziningos konkurencijos teisg;

IV. Reputacija turiné¢iy zymenuy papildoma apsauga;

V. Nagrinéjamy instituty tarpusavio kolizijos.

Siekiant tiksliau apibrézti darbo objekta, reikéty paaiskinti pagrindiniy siame darbe
naudojamuy savokuy: ,.komercinis zymuo* bei ,firmos vardas“ turinj bei Siy savokuy
pasirinkimo priezastis.

Kadangi Lietuvos teisés doktrinoje dar nebuvo atliekama kompleksiné komerciniy
zymeny teisinés apsaugos analizé, visy pirma iskyla klausimas dél pacios komerciniy
Zymeny savokos tinkamumo ir jos turinio. Sio darbo tikslais komerciniy zymeny savoka
apima prekiy zenklus, firmy vardus ir Kitus Zzymenis su skiriamuoju pozymiu, kurie
negali bati aiskiai priskirti prekiy zenkly arba firmy varduy grupei (pvz., komercinéje
veikloje eksploatuojami Kkariniy personazai, periodiniy leidiniy pavadinimai, iskabos ir
pan.). Komerciniy zymeny, 0 ne komerciniy zyméjimy savoka siame darbe pasirinkta
laikantis nuomonés, kad ji labiau atitinka galiojanciuose jstatymuose naudojamas
savokas (nepaisant to, kad tiesiogiai nei viena i$ Siy savoky juose néra minima). Prekiy
zenkly jstatymas prekiy zenkla apibtadina batent kaip ,,zymeni“ su skiriamuoju pozymiu,
kuris atlieka prekiy zenklo funkcija. Atitinkamai, Konkurencijos istatymo 16 str. 16 str. 1
d. 1 p. norma kalba apie savavaliska naudojima Zymens, kuris yra tapatus ar panasus i
kito tikio subjekto pavadinima, registruota prekés zenkla ar neregistruota placiai zinoma
prekés zenkla, ar Kita pirmumo teise naudojama zymenj su skiriamuoju pozymiu. Prekiy
zenklas ir firmos vardas atribojami pagal zymens atliekama funkcija, taigi firmos vardas
taip pat laikomas zymeniu, tik atliekan¢iu kita funkcija. Taigi savoka ,,komercinis
zymuo“ sSiame darbe reiskia komercinéje veikloje naudojamg zZymenj, kuris turi
skiriamgjj pozymj.

Kitas klausimas iskilo sprendziant, kuri savoka — komercinio pavadinimo ar

firmos vardo, baty tinkamesné komerciniam zymeniui, kuris identifikuoja verslo
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subjekta, apibadinti. Paryziaus konvencijos 8 straipsnis Siam tikslui naudoja savoka le
nom commercial (pranc.); trade name (angl.), kuri turéty bati verciama kaip prekybinis
arba komercinis vardas (pavadinimas). Siuo pozidriu firmos vardo savoka neatrodo
visiskai tiksli. Vis délto Paryziaus konvencijos 8 straipsnio vertime i lietuviy kalba®
savoka le nom commercial yra veré¢iama butent kaip ,,firmos vardas®.

Atitinkamai, firmos vardo savoka nusistovéjo ir Lietuvos teismy praktikoje®. Si
aplinkybé kartu kelia daugiausia problemy dél firmos vardo sampratos, kadangi minéta
teismy praktika jtakojo ne tiek Paryziaus konvencija, kiek iki 2004 m. sausio 1 d.
galiojes 1999 m. Firmy vardy jstatymas'®. Problemiska tai, kad Firmy vardy istatyme
itvirtinta firmos vardo savoka savo turiniu buvo siauresné uz firmos vardo samprata
pagal Paryziaus konvencijos 8 straipsni. Pagal Firmy vardy jstatymo 2 str. 3 d., 3 str. 1 d.
normas firmos vardas reiské tik oficialy teisini firmos ar firmos padalinio pavadinima,
iregistruota Firmy vardy jstatyme numatyta tvarka. Tuo tarpu kaip analizuojama véliau,
Paryziaus konvencijos 8 straipsnio prasme firmy vardais verslo subjekty pavadinimai turi
buti pripazistami nepriklausomai nuo to, ar jie jregistruoti, ir nepriklausomai nuo to, ar
jie yra oficialus teisiniai atitinkamo verslo subjekto pavadinimai, jeigu jie atitinka firmos
vardo kriterijus. Taigi Firmy vardy jstatymas reglamentavo tik dalj firmy vardy, kaip jie
suprantami Paryziaus konvencijos 8 straipsnio prasme. Taciau teismai (manytina, i$
dalies dél netikslaus Paryziaus konvencijos 8 straipsnio vertimo) visiskai tapatino firmos
vardo savokas, numatytas Firmy vardy jstatyme bei Paryziaus konvencijos 8 straipsnio
oficialiajame vertime.

Panaikinus Firmy vardy istatyma bei jsigaliojus naujajam CK, Firmy vardy
istatyme anksc¢iau reglamentuota firmos vardo instituta pakeité juridinio asmens
pavadinimo institutas. Taciau po §io pasikeitimo teismy praktikoje juridinio asmens
pavadinimo institutas yra toliau tapatinamas su firmy vardais Paryziaus konvencijos 8
straipsnio prasme. Pavyzdziui, LAT praktikoje pazymima: ,, Teisés subjektas — juridinis

asmuo - savo veikloje (ukingje apyvartoje) veikia tam tikru vardu. Paryziaus

8 valstybes zinios, 1996, Nr. 75-1796.

% LAT 2006 m. geguzés 10 d. nutartis civ. byloje San Marino bendrové TECNOSERVICE SRL V. UAB ,,Neono
linija*, bylos Nr. 3K-3-325/2006; LAT 2006 m. kovo 27 d. nutartis civ. byloje Danijos bendrove ,,Kirkbi A/S*
(procesinis teisiy perémeéjas — Danijos bendrove ,,Lego Juris A/S*) v. UAB ,,Legosta‘, bylos Nr. 3K-3-209/2006;
Lietuvos apeliacinio teismo 2004 m. lapkri¢io 29 d. sprendimas civilin¢je byloje EMH Elekrizitatszehler GmbH &
Ko KG v. UAB ,,Elgama-Elektronika*, bylos Nr. 2A-380/2004.

1% valstybes Zinios, 1999, Nr. 63-2060 (netekes galios).
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konvencijoje dél pramoninés nuosavybés saugojimo (...) vartojamas terminas ,,firmos
vardas“, o CK normose — savoka ,,juridinio asmens pavadinimas“. Savo esme tai yra
tapacios savokos“*. Pastaroji isvada yra klaidinga, kadangi, kaip detaliau pagrindziama
sio darbo Il skyriuje, firmos vardas Paryziaus konvencijos prasme yra platesné savoka.

Vis délto siame darbe pasirinkta naudoti savoka ,firmos vardas“, o toki
pasirinkima salygojo zemiau nurodytos priezastys.

Pirma, tokj pasirinkima salygojo tinkamy alternatyvy ,,firmos vardo“ savokai
nebuvimas. Kaip minéta, tikslus Paryziaus konvencijos 8 straipsnyje minimos savokos
vertimas galéty bati “komercinis pavadinimas”, “prekybinis pavadinimas”. Taciau
komercinio pavadinimo savoka Lietuvos teiséje jau naudojama kita prasme, ne verslo
subjekta identifikuojanciam zymeniui apibadinti. Lietuvos teisés aktuose Si savoka
apibadina prekiy komercinius pavadinimus (modelius)'®. Taigi pasirinkus komercinio
pavadinimo savoka verslo subjekta identifikuojanc¢iam zymeniui nurodyti, atsirasty
konceptualus priestaravimas su teisés aktuose Siai savokai suteikiamu turiniu. Prekybinio
pavadinimo savoka, Kita vertus, teisés aktuose néra minima, taciau ji dar nebuvo
naudojama Lietuvos teisés doktrinoje ar teismy praktikoje. Be to, pradéta naudoti, ji
galéty veélgi netinkamai orientuoti i vien prekybine veikla siauraja prasme uzsiimanciy
subjekty pavadinimus.

Antra, tokj pasirinkima jtakojo ir siekis nenukrypti nuo oficialaus Paryziaus
konvencijos vertimo teksto bei Lietuvos teismy praktikoje ir teisés doktrinoje jau
nusistovéjusios terminologijos, bei nejnesti papildomuy neaiskumy Sioje srityje.
Manytina, kad minétus savokos ,firmos vardas“ trakumus galima pasalinti ir
paprastesniu — teisés aiskinimo, keliu.

Taigi atsizvelgiant | galiojancius Lietuvos teisés aktus ir nusistovéjusia teismy
praktika, siame darbe yra pasirinkta naudoti firmos vardo savoka, taciau akcentuojant,

kad firmos vardo savokos turinys néra tapatus firmos vardui anksé¢iau galiojusio Firmy

' LAT 2009 m. geguzés 11 d. nutartis civ. byloje UAB ,,Ateities ekologija* v. Vs/ ,,Ekologijos vizija*, bylos Nr.
3K-3-208/2009.

12 pavyzdziui, zuvy risiy komerciniai pavadinimai (zr. 2004 m. lapkricio 25 d. Viyriausybés nutarimo Dél Pirminio
zuvininkysteés produkty pardavimo, supirkimo ir kontrolés taisykliy patvirtinimo (Valstybés zinios, 2004, Nr. 171-
6334) 25.2 p.); transporto priemoniy komerciniai pavadinimai (zr. 2006 m. kovo 24 d. LR susisiekimo ministro
isakymo D¢l transporto priemoniy ir sudétiniy transporto priemoniy daliy atitikties jvertinimo tvarkos apraso
(Valstybés zinios, 2006, Nr. 41-1477) 3 priedas; 2006 m. spalio 2 d. LR zemés tkio ministro isakymo D¢l
Traktoriy, savaeigiy ir zemés tkio masiny ir ju priekaby registravimo taisykliy patvirtinimo (Valstybés Zzinios,
2006, Nr. 109-4138) 1 priedas).
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vardy jistatymo prasme; taip pat néra tapatus juridinio asmens pavadinimo savokai.
Firmos vardo savoka Siame darbe yra suprantama batent Paryziaus konvencijos 8
straipsnio prasme, firmos varda apibréziant per zymens atliekama funkcija, bet ne

registracijos ar kitus formalius pozymius.

Darbo mokslinis naujumas. Lietuvos teisés doktrinoje dar néra atlikta issamesnés ir
kompleksinés Siame darbe nagrinéjamy komerciniy zymeny teisinés apsaugos problemy
analizés. Reikéty pazyméti, kad teisés doktrinoje jau buvo analizuoti kai kurie atskiri
komerciniy zymeny teisinés apsaugos klausimai. Taciau kai kuriuose i$ ju analizé
lakoniskesné ir daugiau praktinio pobidzio™. Kituose darbuose komerciniy zymeny
teisinés apsaugos aspektai palieciami tik inter alia, pagrindini démesj skiriant Kity
klausimy analizei®®. Atskirai reikéty aptarti kai kuriy siame darbe nagrinéjamy klausimy
analizés santykj su M. Jakutaviciaus daktaro disertacija tema ,,Apsauga nuo nesaziningos
konkurencijos: produkty imitavimo atvejai“, apginta Vilniaus universitete 2009 metais™>,
kadangi apsauga nuo nesaziningos konkurencijos yra viena i$ probleminiy sriciy, kuri
analizuojama ir sioje disertacijoje. Lyginant su M. Jakutaviciaus daktaro disertacija, $io
darbo mokslinis naujumas pasireiskia dviem aspektais.

Pirma, minétos daktaro disertacijos nagrinéjimo objektas buvo produkty
imitavimas, kaip vienas i$ nesaziningos konkurencijos atvejy, reglamentuojamas
Lietuvos Respublikos konkurencijos jstatymo 16 straipsnio 1 dalies 5 p. Tuo tarpu siame
darbe nesaziningos konkurencijos teisé yra tik vienas i$ darbe analizuojamy probleminiy
klausimy; be to, $i analizé yra skirta kitam nesaziningos konkurencijos atvejui —
neleistinam komerciniy zymenuy naudojimui, kuris reglamentuojamas Konkurencijos
istatymo 16 straipsnio 1 dalies 1 p. Dél sios priezasties siame darbe ir M. Jakutaviciaus
daktaro disertacijoje analizuojami objektai persidengia tik toje apimtyje, kuria juose yra
nagrinéjami bendrieji nesaziningos konkurencijos teisés klausimai (Sio instituto

prigimtis, samprata ir santykis su intelektinés nuosavybés teise). Taip pat siame darbe

B3 pvz., KLIMKEVICIUTE, Danguolé. Prekiuy zenkly teisiné apsauga ir nesaziningos konkurencijos draudimas:
tarpusavio santykio problema. Vilnius: Justitia, 2008 Nr. 4, p. 45; KLIMKEVICIUTE, Danguolé. Plagiai zinomo
prekiu zenklo samprata ir prekiu zenklo pripazinomo plagiai zinomu kriterijai (kai kurie teoriniai ir praktiniai
aspektai). Vilnius: Justitia, 2007 Nr. 2, p. 51; TRUSKAITE, Jiraté. Prekiy zenklo savininko teisiy ir ju ribojimuy
aiskinimas Europos Teisingumo Teismo praktikoje. Vilnius: Justitia, 2005 Nr. 3 - 4.

 MIZARAS, Vytautas. Autoriy teisé. Vilnius: Justitia, 2008.

> JAKUTAVICIUS, Marius. Apsauga nuo nesgziningos konkurencijos: produkty imitavimo atvejai. Daktaro
disertacija, socialiniai mokslai, teis¢ (01 S). Vilniaus universitetas, 2009.
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atsizvelgiama | M. Jakutaviciaus daktaro disertacijoje jau atlikta Siy klausimy analize,
todél ankstesniame M. Jakutaviciaus darbe jau atskleisti aspektai detaliau nenagrinéjami.

Antra, Sio darbo autorés isvados dél kai kuriy probleminiy nesaziningos
konkurencijos teisés klausimy (visy pirma, apsaugos nuo nesaziningos konkurencijos
pagal Lietuvos Respublikos konkurencijos istatymo 16 straipsnj tiksly) skiriasi nuo
M. Jakutaviciaus daktaro disertacijoje isdéstytos pozicijos, todél aktualu jas atskleisti ir
argumentuoti.

Uzsienio valstybiy teisés doktrinoje komerciniy zymeny teisinés apsaugos sriciai
yra skiriama nemazai démesio; $i sritis analizuojama ne vien teisiniu, bet ir ekonominiu
pozitriu. Dél sios priezasties darbe gausiai remiamasi uzsienio teisés doktrinos darbais,
giliau analizuojanciais probleminius komerciniy zymeny teisinés apsaugos aspektus.
Nepaisant to, Sis darbas yra naujas bei originalus taip pat ir uzsienio teisés doktrinos
pozitriu, dél keliy priezasciy.

Pirma, uzsienio autoriy darbuose komerciniy zymeny teisinés apsaugos analizé
neisvengiamai remiasi atitinkamos valstybés teisei budingais principais. Tuo tarpu kaip
parodé Siame darbe atliktas uzsienio valstybiy nacionalinés teisés komerciniy zymeny
teisinés apsaugos srityje tyrimas'™, $iai sriciai kiekvienoje valstybéje badinga tam tikra
teisinio reguliavimo specifika. Dél sios priezasties nei vienos uzsienio valstybés teisés
doktrina negalima tiesiogiai remtis, aiskinant komerciniy zymeny teisinés apsaugos
reglamentavima Lietuvos teiséje — ji turi baiti vertinama atsargiai, jvertinant jos atitikima
Lietuvoje galiojantiems teisinio reguliavimo principams.

Antra, kai kurios darbe keliamos ir analizuojamos problemos yra naujos net ir
uzsienio teisés doktrinos ir teismy praktikos poziariu. Tai pavyzdziui, nesaziningos
konkurencijos teisés santykio su nesaziningos komercinés veiklos teisiniu reguliavimu
Europos Sajungoje problema; reputacija turinciu zymeny santykio su placiai zinomais
prekiy zenklais problema; komerciniy zymeny teisinés apsaugos, nesant suklaidinimo
galimybés ribos ir santykis su kitomis konstitucinémis vertybémis (saviraiskos laisve,

z0dzio laisve) ir panasiai.

'° Darbe analizuojama Vokietijos, Pranciizijos, taip pat bendrosios teisés sistemos valstybiy (Anglijos, JAV,
Australijos) teisé; kai kuriais aspektais pasiremiama ir Rusijos, Beneliukso valstybiy teisés pavyzdziais.
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Tyrimo Saltiniai. Analizuoti komerciniy Zymeny teisinés apsaugos prigimtj ir tikslus
Lietuvos teiséje — gana sudétingas uzdavinys, kadangi ju teisinei apsaugai skirtos normos
buvo parengtos atsizvelgiant i uzsienio valstybése isvystytas formuluotes, o savarankiska
$iy normy aigkinimo ir taikymo praktika Lietuvos teismuose iki $iol néra gausi. Sios
aplinkybés salygoja, kad siekiant nustatyti tinkama su komerciniy zymeny teisine
apsauga susijusiy teisés normy, numatyty Konkurencijos jstatymo 16 str. 1 d. 1 p.
(apsauga nuo nesaziningos konkurencijos), Civilinio kodekso Il knygoje (juridiniy
asmeny pavadinimy apsauga) ir Prekiy zenkly jstatymo (registruoty ir placiai zinomy
prekiy zenkly apsauga), aiskinima, buatina kompleksiskai isnagrinéti nacionalinés,
uzsienio valstybiy ir tarptautinés teisés saltinius. Atitinkamai, sio darbo tyrimo saltinius
galima suskirstyti i kelias grupes.

Pirmuoju sio darbo tyrimo saltiniu buvo svarbiausios tarptautinés teisés normos
nagrinéjamoje srityje, jas aiskinanti teisés doktrina bei jas plétojantys vélesni
rekomendacinio pobadzio tarptautiniai dokumentai. Minimaly bating komerciniy
zymeny ir nesaziningos konkurencijos teisés reglamentavimo pagrinda sudaro
tarptautinés teisés normos, numatytos Paryziaus konvencijoje bei TRIPS. Siekiant kuo
objektyviau isnagrinéti ju turinj, daugiausia démesio buvo skiriama autoritetingiausiems
doktrinos darbams Sioje srityje, ty. 1967 m. G. H. C. Bodenhausen Paryziaus
Konvencijos komentarui'’ bei S. P. Ladas 1975 m. monografijai'®. Siekiant nustatyti iy
tarptautiniy teisés saltiniy aiskinimo principus bei tolesnio komerciniy zymeny ir
apsaugos nuo nesaziningos konkurencijos teisinio reguliavimo tendencijas, taip pat buvo

tiriami PINO (ankstesnis pavadinimas — BIRPI®

) Paryziaus konvencijos pagrindu
parengti rekomendacinio pobtdzio dokumentai bei komentarai.

Antra, sio darbo tyrimo saltiniu buvo komerciniy zymeny teisinés apsaugos sriciai
aktualts ES teisés aktai, is kuriy svarbiausi — 2008 m. spalio 22 d. Europos Parlamento ir

Tarybos direktyva 2008/95/EB valstybiy nariy teisés aktams, susijusiems su prekiy

7 BODENHAUSEN, G.H.C. Guide to the application of the Paris convention for the protection of industrial
property as revised in Stockholm in 1967. Geneva: BIRPI, 1968.

8 LADAS, Stephen P. Patents, Trademarks, and Related Rights. National and International Protection. Volumes I-
[11. Cambridge, Massachusetts: Harvard University Press, 1975.

191883 m. Paryziaus konvencijoje bei 1886 m. Berno konvencijoje numatyti tarptautiniai biurai 1893 m. buvo
sujungti i viena Jungtini Tarptautini Intelektinés Nuosavybés Apsaugos Biura (angl. — United International Bureaux
for the Protection of Intellectual Property, BIRPI). XX a. astuntajame desimtmetyje BIRPI pagrindu ir buvo jsteigta
PINO (angl. — World Intellectual Property Organization, WIPO). Disertacijos rengimo metu PINO jungia 175
valstybes.
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zenklais, suderinti (kodifikuota redakcija) (pirmoji redakcija — 1988 m. gruodzio 21 d.
Pirmoji Tarybos direktyva (EEB) Nr. 89/104 dél valstybiy nariy prekiy zenkly jstatymy
derinimo)® (toliau — Prekiy Zenkly direktyva arba Direktyva), bei 2009 m. vasario 26
d. Tarybos reglamentas (EB) Nr. 207/2009 dél Bendrijos prekiu zenklo (Kodifikuota
redakcija) (ankstesné redakcija — 1993 m. gruodzio 20 d. Tarybos reglamentas Nr.
40/94/EB d¢l Bendrijos prekiy zenklo)?! ir 2005 m. geguzés 11 d. Tarybos direktyva Nr.
2005/29/EB dél nesaziningos imoniy komercinés veiklos vartotojuy atzvilgiu vidaus
rinkoje®* (toliau — NesazZiningos komercinés veiklos direktyva). Pagrindiniu tyrimo
Saltiniu, siekiant nustatyti Siy teisés akty turinj bei tikslus prekiy zenkly teisés srityje,
buvo EB teismy, taip pat Vidaus rinkos derinimo tarnybos (prekiy zenklams ir
pramoniniam dizainui) praktika. Tiriant apsaugos nuo nesaziningos konkurencijos
reglamentavima ES teiséje, jvertinus sios srities reglamentavimo ES fragmentiskuma bei
dar nesusiformavusia Nesaziningos komercinés veiklos direktyvos taikymo praktika,
pagrindiniu tyrimo saltiniu buvo uzsienio autoriy darbai, nagrinéjantys sios srities
reglamentavima ES teiséje”.

Trecia, atliekant lyginamajai analizei pasirinkty uzsienio valstybiu (Vokietijos,
Pranctizijos ir bendrosios teisés valstybiuy (daugiausia Anglijos ir JAV)) nacionalinés
teisés analize, buvo remiamasi vieny i$ zinomiausiy atitinkamy valstybiy teisés doktrinos
atstovy darbais (vokieciy autoriy R. Ingerl ir C. Rohnke, o taip pat F. Hacker bei autoriy
kolektyvo rengtais Vokietijos prekiy zenkly jstatymo komentarais; M. Goldmann, P.
Lange monografijomis bei Kity autoriy darbais; pranctzy autoriy A. Chavanne, F.
Lefebvre, C. L. de Leyssac ir G. Parleani darbais, I. Davies monografija, nagrinéjancia
be kity, ir komerciniy zymeny teisinés apsaugos Prancuzijoje klausimus; bendrosios
teisés valstybiy atstovy D. Kitchin, C. Wadlow, B. Pattishall, T. J. McCarthy bei kt.

darbais).

20J L 299, 2008/11/8.

L 0J L 78, 2009/3/24.

222005 m. geguzés 11 d. Tarybos direktyva Nr. 2005/29/EB dél nesaziningos imoniy komercinés veiklos vartotojy
atzvilgiu vidaus rinkoje, ir i§ dalies kei¢ianti Tarybos direktyva Nr. 84/450/EEB, Europos Parlamento ir Tarybos
direktyvas Nr. 97/9/EB bei Nr. 2002/65/EB ir Europos Parlamento ir Tarybos reglamenta (EB) Nr. 2006/2004 (OL
2005 L 149, p. 22).

2% pyz., COLLINS, Hugh, et al. The Forthcoming EC Directive on Unfair Commercial Practices. Hague: Kluwer
Law International, 2004; HOWELLS, G.; MIKLITZ, Hans-W.; WILHELMSSON, T. European Fair Trading Law:
The Unfair Commercial Practices Directive. England: Ashgate Publishing Ltd, 2006; DE VREY, Rogier W.
Towards a European Unfair Competition Law: A Clash Between Legal Families. Leiden/Boston: Martinus Nijhoff
Publishers, 2006.

30



Ketvirta, nagrinéjant komerciniy zymeny teising apsauga Lietuvos nacionalinéje
teiséje, pagrindiniu tyrimy saltiniu buvo nacionaliniai teisés aktai bei juos aiskinanti ir
taikanti Lietuvos teismy praktika. IS Lietuvos autoriy doktrinos darby sio darbo temai,
kaip minéta, aktualiausia buvo M. Jakutaviciaus daktaro disertacija. Darbe taip pat
nagrinéjamos aktualios V. Mizaro monografijos ,,Autoriy teisé¢* dalys; Lietuvos autoriy
publikacijos atskirais i sio darbo objekta patenkanciais klausimais.

Pagaliau, reikSminga sio darbo tyrimo saltiniy grupe sudaro bendresnio pobiadzio
uzsienio autoriy doktrinos darbai: darbai, lyginamuoju pozidriu nagrinéjantys
komerciniy zymeny bei apsaugos nuo nesaziningos konkurencijos teisinio reguliavimo
klausimus tarptautingje praktikoje?®; darbai, skirti konceptualiy komerciniy zymeny
teisinés apsaugos ar apsaugos nuo nesaziningos konkurencijos pagrindu bei principy
analizei®; darbai, analizuojantys naujausias problemas ir tendencijas komerciniy zymeny

teisinés apsaugos ir apsaugos nuo nesaziningos konkurencijos srityje.

Tyrimo metodai. Darbo objektas nagrinéjamas pasitelkiant sisteminj, teleologini,
lyginamaji ir istorini tyrimo metodus. Teleologinis tyrimo metodas buvo vienas
svarbiausiy rengiant §j darba. Pirmasis darbo skyrius bitent yra skirtas nustatyti, kokios
priezastys salygojo ir kokios buvo komerciniy zymeny teisinés apsaugos poreikio
prielaidos ir atitinkamai, kokiems tikslams S§i apsauga turéty bati skiriama; véliau

atskiros komerciniy zymeny teisinés apsaugos problemos analizuojamos per pirmajame

2 MOSTERT, Frederic W., et al. Famous and Well-Known Marks. An International Analysis. London:
Butterworths, 1997; KAMPERMAN SANDERS, Anselm. Unfair Competition Law: The Protection of Intellectual
and Industrial Creativity. Oxford: Clarendon Press, 1997; WECKSTROM, Katja. Protection of Trade Marks
Having a Reputation: a Comparative Study of Recent Case Law in the EC and the US. Turku: Turun Yliopisto,
2002; KAUFMANN, Peter Joachim. Passing Off and Misappropriation: An Economic and Legal Analysis of the
Law of Unfair Competition in the United States and Continental Europe. Munich: the Max Planck Institute for
Foreign and International Patent, Copyright and Competition Law, 1986; COLSTON, Catherine; MIDDLETON,
Kirsty. Modern Intellectual Property Law. Second Edition. London: Cavendish Publishing Limited, 2005;
HOLMQVIST, Lars. Degeneration of Trade Marks: a comparative study of the effects of use on trade mark
distinctiveness. Malma: the Publishing Company of the (Swedish) Federation of Jurists and Social Scientists, 1971,
BETTINGER, Torsten, et al. Domain name law and practice: an international handbook. Oxford: Oxford
University Press, 2005 ir kiti.

% LANDES, William M.; POSNER, Richard A. Trademark Law: an Economic Perspective. The Journal of Law
and Economics. University of Chicago Press, 1987 Nr. 30(2), p. 265-309; LOUGHLAN, Patricia. Trade Marks:
Arguments in a Continuing Contest. 1.P.Q, No 3, 2005. — Sweet & Maxwell Ltd and Contributors, p. 297-298;
ROSLER, Hannes. The rationale for European trade mark protection. E.I.P.R 2007 Nr. 3, Sweet & Maxwell Ltd., p.
100; MENELL, Peter S. Intellectual Property: General Theories. In Encyclopedia of Law and Economics. Volume
II: Civil Law and Economics. Great Britain: MPG Books Ltd, 2000, p. 149 ir Kiti.

% DINWOODIE, Graeme B.; JANIS, Mark D. Trademark Law and Theory. A Handbook of Contemporary
Research. England: Edward Elgar Publishing Inc., 2008; CORNISH, W.W.R. Intellectual property: omnipresent,
distracting, irrelevant? New York: Oxford University Press, 2004 ir kiti.
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darbo skyriuje identifikuoty teisinés apsaugos priezasciy bei tiksly prizme. Sisteminis
metodas pasitelkiamas siekiant nustatyti atskiry teisés instituty, susijusiy su komerciniy
zymeny naudojimu (specialiosios pramoninés nuosavybés apsaugos (registruoty ir
pripazinty placiai zinomais prekiy zenkly ir juridiniy asmeny pavadinimy apsaugos),
apsaugos nuo nesaziningos konkurencijos; vartotoju apsaugos nuo nesaziningos
komercinés veiklos; Europos Bendrijos teisés normy draudzianc¢iy laisvo prekiy ir
paslaugu judéjimo bei jsisteigimo laisvés apribojimus) tarpusavio santyki. Lyginamuoju
metodu darbe tiriamas komerciniy zymeny teisinés apsaugos reguliavimas Lietuvos ir
uzsienio valstybiy: Vokietijos, Prancuzijos bei bendrosios teisés tradicijos valstybiy
(Anglijos, JAV) teiséje. Atskirose darbo dalyse skirtingu uzsienio valstybiy teisei
skiriama nevienodai démesio, atsizvelgiant i tai, kiek jose yra reglamentuota ir isvystyta
tirlama probleminé sritis. Istorinis tyrimo metodas pasireiskia istoriniu aspektu
nagrinéjant komerciniy zymeny teisinés apsaugos reglamentavimo ir jos riby aiskinimo
teismy praktikoje bei teisés doktrinoje raida tiek tarptautiniu, tiek ir Lietuvos teisés

aspektu.

Ginamieji teiginiai:

1. Placiai zinomiems prekiy Zenklams teisiné apsauga nesant suklaidinimo galimybés
turéty buti teikiama vadovaujantis bendrosiomis Prekiy zenkly jstatymo 38 str. 1 d. 3 p.
numatytomis reputacija turin¢iy prekiy zenkly platesnés apsaugos salygomis ir
kriterijais. Prekiuy zenkly istatymo 9 str. 5 dalies nuostata, kuri suponuoja dar platesne nei
numatyta Prekiy zenkly istatymo 38 str. 1 d. 3 p. ir konkreciais kriterijais neapibrézta
iregistruoty placiai zinomy prekiy zenkly apsauga neatitinka prekiy zenkly apsaugos nuo
veiksmuy, nesukelian¢iy suklaidinimo galimybés, koncepcijos ir Prekiy zenkly
direktyvoje detalizuojamy tokios apsaugos salygu.

2. Nei tiesioginé ginco saliy konkurencija, nei pazeidéjo subjektyvus nesaziningumas
(nesaziningi ketinimai) néra butinos Konkurencijos jstatymo 16 str. 1 d. 1 p. normos
taikymo salygos. Sios normos taikymo tikslais pakanka nustatyti gin¢o $aliy netiesioging
konkurencija ir atsakovo kalte objektyviaja prasme, pasireiskiancia atsakovo elgesio

neatitikimu saziningo ir rapestingo verslininko elgesio standartui.
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3. Priesingai nei suponuojama Lietuvos teismuy praktikoje, juridinio asmens
pavadinimas néra firmos vardo sampratos pagal Paryziaus konvencija sinonimas. Firmy
vardais laikytini ir juridiniy asmeny registre nenurodyti pavadinimai, kurie atitinka
firmos vardo samprata: (i) turi skiriamaji pozymi, (ii) atlieka vardo (pavadinimo)
funkcija ir (iii) identifikuoja verslo subjekta, suprantant ji placiaja prasme (kaip reiskianti
ne vien savarankiskus teisiniy santykiy subjektus, bet ir tam tikrus verslo darinius,
nesancius savarankiskais teisiniy santykiy subjektais). Tuo tarpu juridinio asmens
pavadinimo institutas jungia dvi teisines koncepcijas: oficialaus teisinio pavadinimo ir
firmos vardo. Aiskinant ir ginant pirmaji aspekta, mutatis mutandis taikytinos teisés
normos, reglamentuojancios fizinio asmens teis¢ i varda; aiskinant antraji aspekta, turi

buti vadovaujamasi bendraisiais komerciniy zymeny teisinés apsaugos principais.

Svarbiausios isvados:

1. Lietuvos teisés aktuose egzistuoja trys grupés teisés normy, numatanciy apsauga nuo
klaidinimo naudojant komercinius zymenis: (i) Prekiy zenkly jstatymo 38 str. 1 d. 2 p., 7
st. 1 d. 2 p. normos; (ii) Konkurencijos jstatymo 16 str. 1 d. 1 p. ir Paryziaus
konvencijos 10 str. 3 d. 1 p. normos; (iii) Nesaziningos komercinés veiklos vartotojams
draudimo jstatymo 3 str. 1, 2 d.; 5str. 1 d. 6 p. bei Paryziaus konvencijos 10 str. 3 d. 3 p.
normos. Nors visais Siais atvejais yra naudojama ta pati — klaidinimo, savoka, taciau §ios
savokos samprata kiekvienu is Siy atveju skiriasi atsizvelgiant i jos santykj su realiu,
faktiniu klaidinimu. Pirmuoju atveju suklaidinimo galimybé yra labiausiai nutolusi nuo
faktinio suklaidinimo, kadangi nustatant suklaidinimo galimybe vadovaujamasi ieskovo
prekiy zenklo registracijos duomenimis, bet ne faktinio zenklo naudojimo aplinkybémis.
Antruoju atveju suklaidinimo galimybé nustatoma jvertinant platesn;j faktiniy aplinkybiu
rata: Siuo pozidriu ji suprantama siauriau nei prekiy zenkly teiséje ir yra artimesné
faktiniam suklaidinimui. Trec¢iuoju atveju suklaidinimo galimybé dar siauresné ir is
esmés atitinka realy, faktini suklaidinima, kadangi turi egzistuoti ir viesojo intereso
poziariu zalinga klaidinimo pasekmé, t. y. kad klaidinimas is esmés iskreipia arba gali is
esmés iskreipti vidutinio vartotojo ekonomini elgesi sialomo produkto atzvilgiu.
Kadangi klaidinimo, kaip nesaziningos komercinés veiklos, draudimas yra skirtas

vartotojuy ir viesojo intereso apsaugai, jis yra imperatyvaus pobadzio ir todél turi
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prioriteta pries pramoninés nuosavybés teisés ir tradicinés nesaziningos konkurencijos
teisés normas. Atitinkamai, vartotoju klaidinimas, atitinkantis visus nesaziningos
komercinés veiklos pozymius, negaléty biiti pateisinamas isimtiniy teisiy i atitinkama
prekiy zenkla ar juridinio asmens pavadinima turéjimu.

2. Aiskinant Konkurencijos jstatymo 16 str. minima nesaziningos konkurencijos
samprata, negalima tiesiogiai vadovautis Konkurencijos jstatymo 3 straipsnyje numatytu
konkurento savokos apibrézimu, kadangi jis yra kiles i$ konkurencijos teisés ir tik jam
pritaikytas. Apsaugai nuo nesaziningos konkurencijos skirty Konkurencijos istatymo 16
ir 17 straipsniy analizé pagrindzia, kad ginco saliy tiesioginé konkurencija negali bati
laikoma batina Konkurencijos istatymo 16 str. 1 d. 1 p. numatytus veiksmus
kvalifikuojanc¢ia salyga. Pazeidéjo subjektyvus nesaziningumas taip pat negali bati
laikomas batina Konkurencijos jstatymo 16 str. 1 d. 1 p. taikymo salyga., o Lietuvos
teismy praktikoje aiskinant Konkurencijos jstatymo 16 str. 1 d. 1 p. norma nesaziningi
ketinimai akcentuojami nepagristai. Konkurencijos jstatymo 16 str. 1 d. 1 p. normos
taikymo tikslais turi bati jrodyta atsakovo kalté objektyviaja prasme, pasireiskianti
saziningo ir rapestingo verslininko elgesio standarto pazeidimu. Sis standartas laikytinas
pazeistu tais atvejais, kai atsakovas pasirinko naudoti tapaty ar panasuy zymenj, nors
zinojo arba turéjo zinoti apie ankstesneg kito asmens teisg i tapaty ar klaidinamai panasy
zymenj. Atsakovo turéjimas zinoti apie ankstesne Kkito asmens teise¢ | tapaty ar
klaidinamai panasy zymenj yra objektyvus kriterijus, kuris gali bati pagrindziamas
irodzius, kad ankstesnis zymuo buvo pakankamai gerai zinomas.

3. Paryziaus konvencijos 8 str. prasme firmos vardas turi tenkinti dvi salygas: turéti
skiriamaji pozymi ir gebéti atlikti vardo funkcija. Juridinio asmens pavadinimo institutas
yra tik viena 18 firmy vardy rasiy — oficialus teisinis pavadinimas. Juridinio asmens
pavadinimo apsauga apima du aspektus: juridinio asmens pavadinimo, kaip oficialaus
teisinio pavadinimo, apsauga ir antra, juridinio asmens pavadinimo kaip firmos vardo,
apsauga. Aiskinant ir ginant pirmaji aspekta, mutatis mutandis galima remtis fizinio
asmens teis¢ i varda reglamentuojanc¢iomis teisés normomis; aiskinant antraji aspekta,
reikéty vadovautis bendraisiais komerciniy Zzymeny teisinio reguliavimo ir teisinés
apsaugos principais.

4. Juridiniy asmeny registro nuostaty 77 p. norma, pagal kuria registro tvarkytojas ex

officio tikrina juridinio asmens tapatuma iregistruotiems prekiy Zenklams ir nustates
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tapatuma, vienasaliskai atsisako jregistruoti juridinio asmens pavadinima, negali bti
teisiskai pagrista nei registruoty prekiu zenkly teisinés apsaugos reikalavimais, nei
vartotojy teisiy apsaugos motyvu. Atitinkamai, §i norma ES teisés poziiriu galétu
salygoti nepagrista steigimosi laisvés ribojima (pavyzdziui, Juridiniy asmeny registro
nuostaty 77 p. pagrindu atsisakius Lietuvoje registruoti kitos valstybés narés bendrovés
steigiamos dukterinés bendrovés pavadinima, tapaty motininés bendrovés firmos vardui),
kadangi steigimosi laisvés ribojimai gali bati pateisinami aukstesniais viesojo intereso
reikalavimais (tarp ju ir reikalavimais dél pramoninés ir komercinés nuosavybés
apsaugos) tik jei jie tinkami ir proporcingi siekiamy tiksly pozitriu.

5. Komercinio zymens apsauga nuo veiksmuy, kurie nesukelia suklaidinimo galimybés,
yra sudétinga pagristi ekonominés ir socialinés naudos argumentais. Si apsauga gina i$
esmés tik zymens savininko privacius interesus, todél ginant zymens savininko interesus
nuo veiksmy, nesukelianciy suklaidinimo galimybés, ypac svarbu nenukrypti nuo
istatymo numatyty teisinés apsaugos salygu ir nepazeisti kity asmeny konkuruojanciy
teisiy bei laisviy, tokiy kaip saviraiskos ir zodzio laisvés.

6. Prekiy zenkly jstatyme nepagristai nenumatyta reputacija turin¢io Lietuvoje
registruoto prekiy zenklo savininko teisé reikalauti pripazinti jo platesnes teises
pazeidziancio prekiy zenklo registracija negaliojancia. Tokiam teisiu gynimo bidy
apribojimui néra aiskaus pagrindimo, tuo tarpu praktikoje Sis ribojimas apsunkina
reputacija turin¢io prekiy zenklo savininko galimybes jgyvendinti net ir Prekiy zenkly
istatymo 38 str. 1 d. 3 p. normos tiesiogiai suteikiamas teises. Be to, toks apribojimas be
pakankamo pagrindo diferencijuoja nacionaliniy ir Bendrijos prekiu zenkly teisinés
apsaugos ribas, kadangi galimybé pripazinti zenklo registracija negaliojanc¢ia, remiantis
platesne reputacija turinc¢io Bendrijos prekiy zenklo savininko teisiy apsauga, Prekiy
zenkly jstatyme yra tiesiogiai numatyta. Sialytina Prekiy zenkly jstatymo 7 straipsnyje
papildomai reglamentuoti priestaravima ankstesniam reputacija turinciam prekiy zenklui
kaip santykinj vélesnio prekiuy zenklo registracijos pripazinimo negaliojancia pagrinda:
Prekiy zenkly jstatymo 7 straipsnio 1 dali papildyti nauju punktu, numatanciu, kad
zenklo registracija pripazistama negaliojancia, jeigu jis yra tapatus iregistruotam prekiy
zenklui nepanasioms prekéms ir (ar) paslaugoms ar klaidinamai panasus i ji, jeigu

iregistruotasis zenklas Lietuvos Respublikoje turi reputacija ir jeigu dél neteiséto
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vélesnio zenklo naudojimo bity jgyjamas nesaziningas pranasumas arba pazeidziamas to
zenklo skiriamasis pozymis, arba pakenkiama jo reputacijai.

7. Prekiy zenkly jstatymo 9 straipsnio 5 d. norma netinkamai reglamentuoja registruoty
placiai zinomy prekiu zenkly teisinés apsaugos salygas ir ribas, kadangi ji neatriboja
skirtingy teisinés apsaugos pagrindy, t.y. (i) apsaugos nuo klaidinimo ir (ii) apsaugos
nesant suklaidinimo galimybés, kai nesaziningai naudojimasi Zzenklo reputacija,
kenkiama jai arba silpninamas zenklo skiriamasis pozymis. Prekiy zenkly 9 str. 5 dalies
norma taip pat klaidingai suponuoja, jog iregistruoti placiai zinomi prekiy zenklai turi
teis¢ i dar platesne apsauga nei numatyta Prekiy zenkly jstatymo 38 str. 1 d. 3 p.
normoje. Dabartinis Prekiy zenkly jstatymo 9 straipsnio 5 d. normos turinys ir jos
aiskinimas Lietuvos teismy praktikoje neatitinka nei TRIPS sutarties 16 str. 3 d. normos
turinio, nei Europos Sajungos teisés, reglamentuojancios jregistruoty prekiy zenkly
platesnés teisinés apsaugos galimybes. Be to, Prekiy zenkly istatymo 9 straipsnio 5 d.
formuluotés neaiskumas salygojo tendencija teismy praktikoje remtis bendruoju
»aukstesnés apsaugos standartu“, kuris ydingas jau vien dél savo neapibréztumo ir
aiskesniy pazeidimo jvertinimo kriterijy nebuvimo. Siekiant pasalinti minétus
neatitikimus ir pakeisti Lietuvos teismy praktikoje susiformavusias tendencijas,
reikalinga atitinkamai pakeisti Prekiy zenkly istatyma, panaikinant §io jstatymo 9
straipsnio 5 dalies norma.
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