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INTRODUCTION

The implementation of subjective rights by each person can be interfered by barriers
hindering his access to subjective rights he is entitled to or satisfaction of his legitimate
interests. Each person may also encounter situations in which other subjects breach his
legitimate interests or otherwise impede the implementation of his rights. The defence of
subjective rights usually starts with the submission of a claim to a specific defendant in
court, and the selection of a proper defendant determines the further progress of all the
civil proceedings.

The Civil Procedure Law, regulating the procedural activities of the court,
civil parties, other persons involved in the case and the participants in the proceedings
seek to ensure that the parties® disputes are resolved fairly, economically, efficiently and
correctly'. The intensive development of public life, globalisation, socialisation,
computerisation and other advanced evolutionary processes, a continuously growing
involvement into social life, the extensive scale of economic relationships and a wide
range of factors of the objective and subjective nature observed in the current world lead
to the fact that the states are also getting actively involved in the private relations.

Even though it is acknowledged that the state may in some cases participate
in commercial transactions, its most important function remains the implementation of
the state power functions. The specific status of the state does not allow it to be fully
comparable to other legal entities or natural persons involved in the private dealings,
which means that the state-owned assets acquire a special status and can not be equated
with assets controlled by other entities. Therefore, in case of infringement, the state is
granted a very specific right to defend itself from the claim and other acts of the civil
proceedings - a requirement for state immunity protection.

In International Law, state immunity comprises the rules and principles
determining the conditions under the basis of which a foreign country may require the

freedom from another state‘s jurisdiction®. State immunity is a rule formed under

! LAUZIKAS, E., MIKELENAS, V., NEKROSIUS, V. Civilinio proceso teisé I tomas. Vilnius: Justitia, 2003, p.
27.

2 MALANCZUK, P. Modern Introduction to International Law. Seventh Revised Edition [interactive; retrieved 1
October 2014]. Access via the Internet:

<https://books.google.lt/books?id=uwil AGQAAQBAI&pg=PA118&Ipg=PA118&dq=STEINBERGER,+H.+State+i
mmunity&source=bl&ots=BfWYSQ1fmT&sig=ilHLNHrTSZOThI2z7FPsKTEiBaU&hl=It&sa=X&ved=0ahUKE
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https://books.google.lt/books?id=uwiIAgAAQBAJ&pg=PA118&lpg=PA118&dq=STEINBERGER,+H.+State+immunity&source=bl&ots=BfWYSQ1fmT&sig=ilHLnHrTSZOTbI2z7FPsKTEiBaU&hl=lt&sa=X&ved=0ahUKEwi2g_rwpqzLAhUsOJoKHdFwDfcQ6AEIJjAB#v=onepage&q=STEINBERGER%2C%20H.%20State%20immunity&f=false

international law, which means that state immunity is presumed. In this case, the
presumption first of all establishes that state immunity applies no longer than the
circumstances emerge, which allows the denial of this presumption, i.e. the conditions
for exemption and limitation of state immunity are determined.

The International Court of Justice in the Jurisdictional immunities case®
made it clear that state immunity should be applied according to the civil procedure
system. The regulation of legal relations of the Civil Procedure is basically an internal
affair of the European Union member states where the unification is practically
unnatainable, except in procedural relations, which are characteristic of exterritoriality”.
Since state immunity law goes beyond each state‘s national legal boundaries, this legal
category is analysed in the context of the International Civil Procedure.

Although the regulations of the International Civil Procedure Law in many
cases are also established at the international level (by conventions), this fact does not
prevent from considering the International Civil Procedure as part of the National Civil
Procedure Law’.

Even though the doctrine of the International Civil Procedure Law in
Lithuania has been developing, it lacks not only practical experience, but also knowledge
in terms of analysis, implementation and application of International Law regulations.
Even though the majority of general public are completely unaware of this field of law,
judges are increasingly encountering this problem. Thus, this study analyses state
immunity in international civil proceedings.

The object of the research - state immunity - a changing and inconsistent
legal category, derived from international law, however, attributed to civil proceedings
and its application in international civil proceedings.

The aim of this dissertation is to analyse the application of state immunity
in the international civil proceedings, to determine the most relevant aspects of its

normative regulation and practical application and, more specifically, to examine and

wi2g_rwpgzLAhUsOJoKHAFwWDTcQ6AEIJjAB#v=0nepage&g=STEINBERGER%2C%20H.%20State%20immuni
ty&f=false>.

¥ Tarptautinis Teisingumo Teismas. 2012 m. vasario 3 d. sprendimas Jurisdikciniy imunitety byloje (Vokietija v.
Italija) [interactive; retrieved 29 October 2014]. Access via the Internet:
<http://www.icj-cij.org/docket/files/143/16883.pdf>.

* MIZARAS, V., et al. Europos Sgjungos teisés akty jgyvendinimas Lietuvos civilinéje teiséje. Vilnius: Teisinés
informacijos centras, 2005, p. 252.

> NEKROSIUS, V. Europos sqjungos civilinio procesoteisé.Pirma dalis. Vilnius: Justitia, 2009, p. 14.
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assess the legal regulations governing the positive civil procedural law and court practice
in implementing state immunity doctrine, to identify and provide a legal assessment of
the existing state immunity exceptions, to analyse the problems of their application, as
well as to provide effective, rational, law-based approaches to problem solving.

In order to achieve the aim, the following objectives were set:

1) to analyse state immunity institute in the international civil proceedings,
to identify the most relevant theoretical and practical problems of its realisation, to
investigate the causes of the emergence of these problems, to evaluate not only current
solutions to these problems, but also to offer alternative solutions;

2) a full and detailed disclosure of the concept of state immunity, namely, to
explain and clarify the concept of state immunity used in legal science and practice, to
analyse it from the historical, linguistic, comparative aspects and, most importantly, from
the point of view of its contents;

3) to analyse the processes of the formation and application of state
immunity exceptions in the international civil proceedings, to introduce, evaluate the
theoretical and practical legal solutions to the problems emerging in this field, which,
taking into account the current stage of the application of state immunity exceptions in
the Lithuanian law and, in particular, the court practice trends, will facilitate the court
work on the basis of the application of state immunity;

4) to examine the subjects and to define the circle of subjects that can have
access to state immunity protection;

5) to examine and evaluate the scope of application of the commercial
exception; to identify the criteria, established in court practice of different countries, that
evaluate the state actions as commercial;

6) to discuss the circumstances of the occurrence of labour relations
exception and the most frequent cases of the application of this exception in practice;

7) since there is no consensus on the existence of tort exception, to provide
justification for the existence of this exception; to analyse tort exception application
contents;

8) to examine the application of state immunity exceptions in the executive

process where the former process measures are directed to the foreign assets.



PROBLEMS TO BE SOLVED, RELEVANCE AND NOVELTY OF THE
CHOSEN THEME

The relevance of the selected topic is based on the fact that scholarly literature provides a
rather limited and inconsistent description of state immunity institute, its normative
regulation and practical application not only by the foreign law, but also by the
Lithuanian legal system. In addition, the regulatory process encounters not only legal
uncertainty, but also the economic and political interests of different countries.

Although state immunity as a legal category has been recognized for more
than 200 years, the scope of its application is unclear until now. Moreover, the concept
of state immunity is not fully understood and, obviously, a single and universal legal
understanding of state immunity is unlikely be found, the specifics of its development is
obscure in the context of the changing international economic and political climate. State
immunity doctrinal basis “created* on the basis of exceptions destabilises the boundaries
of this legal category, which are limited by the national legal systems of different states,
thus enabling the national courts to interpret and apply state immunity doctrine
according to the civil procedure law applicable by the state courts.

The relevance and significance of the topic are supported by the fact that for
long state immunity was understood only as a category of international law. Courts,
when faced with this issue were likely to refuse to deal with cases almost without
exceptions, completely refusing to analyse the nature of legal relationships from which
the dispute arises. Nor the Lithuanian court practice escaped the cases, which,
incidentally, account for the bulk of the court practice, where the court adopts a decision,
why it applies state immunity to a foreign state, without examining the case and basically
without commenting on the nature of the relationships, which were the basis of the
dispute. The court practice examined in this study revealed a wide range of complex
theoretical and practical problems that have been not investigated yet and encountered
by not only the applicants who are seeking to protect their violated rights and interests,
but also the national courts, which must make a lawful decision and examine the legal
situation in detail, which is neither regulated by national law nor solutions are provided
by international law. Without doubt, the complicated nature of state immunity

application is largely determined by the specifics of state immunity: it is by nature part
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of the civil procedure law rather than the material/substantive law. On the other hand, it
is generally not regulated by international law, although it is a category of international
law arising basically from the state as a subject of international law. It can be stated that
the tension between the essence of the national system and the matter regulated by
international law poses more problematic issues and challenges to legal scholars,
therefore, the greatest possible scientific potential should be assigned to explore this
sophisticated topic.

The problems related to state immunity emerge due to the contradiction
between the international nature of this legal category and its application with reference
to the national civil proceedings, that is why, in parallel, the analysis should be carried
out to evaluate state immunity as a category of the civil procedure law. Insufficient
investigation of not only state immunity as a category of the international civil
procedure, but also the exceptions to state immunity, in particular, as well as a wide
range of problems emerging in practice trigger increasingly growing scholarly debates of
this theme. Therefore, in recent years, a high focus on state immunity law and the desire
to explore this field are observed among foreign and Lithuanian scientists.

A detailed and comprehensive analysis of state immunity as an international
legal category was carried out in the dissertation defended by J. Zaleskis in 2016:
“Contemporary International State Immunity Law: Changes in Legal Quality*, which
provides an explicit examination of state immunity and its legal existence and in the
dissertation defended earlier by Simona Selelionyté - Drukteiniené at Mykolas Romeris
University on the theme “Trends in the Development of the State Liability in Tort* °.
Furthermore, a significant role was played by Kristina Balevi¢iené‘s articles published in
the journal “Jurisprudencija“ " [Jurisprudence] on the restricted state immunity doctrine
and entities who have the right to use protection provided by state immunity.
Nonetheless, a comprehensive research into state immunity as a civilian process category
and its application in different stages of civil procedure has not yet been carried out.

Thus, it has become the target of the current scientific work which also aims to identify

® SELELIONYTE-DRUKTEINIENE, S., Valstybés deliktinés atsakomybés raidos tendencijos: daktaro disertacija.
Socialiniai mokslai, teis¢ (01 S) Vilnius: Mykolo Romerio universitetas, 2008.

"BALEVICIENE, K. Riboto valstybés imuniteto doktrina ir jos taikymas Lietuvos Respublikoje. Jurisprudencija,
2004, t. 58(50); p. 138-145; BALEVICIENE, K. Subjektai, turintys teis¢ naudotis valstybés imunitetu nuo kitos
valstybés teismo jurisdikcijos. Jurisprudencija, 2005, t. 78(70); p. 5-13.
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exceptions to state immunity, to perform their detailed analysis and legal assessment
since it lacked a thorough focus in the studies of other Lithuanian researchers. Although
the application of the commercial exception to state immunity is not a new topic
encountered in the practice of foreign courts or in Lithuania, state immunity exception in
the execution process has not been analysed in detail, thus, it is basically a new subject
of investigation in the context of this dissertation. Overall, these circumstances
determine the novelty of the chosen topic.

Thus, in the absence of comprehensive studies on state immunity as an
application of an international legal category in civil proceedings, carried out in
Lithuania, it is crucial to conduct the assessment of this new and constantly evolving
legal phenomenon, to provide the description of its regulation and application guidelines,
to promote the of creation of traditions. As discussed above, the Lithuanian legal science
can provide examples of the examination of individual aspects of state immunity, but
there is lack of a systematic study, analysing and comparing the independent state
Immunity exceptions in civil proceedings, determining the relationship between them
and the specifics of their application. Therefore, this work is characterised by a
consistent examination of state immunity in the international civil procedure as well as

the discussion and analysis of exceptions.

THE STRUCTURE OF THE DISSERTATION

The structure of the dissertation was determined by the theme, the object, the aim and the
objectives of the research. The dissertation consists of: 1) the introduction, which
presents the aim and the objectives of the research, defines the scientific novelty, reviews
the worldwide scholarly research carried out on theme of the dissertation, presents
research methods used and the statements defended, 2) the body of the dissertation
comprises seven independent parts; 3) the part that presents the research findings, also
includes the conclusions of the research; 4) a list of references and a list of scientific
publications, produced by the author.

The seven independent parts comprising the body of the dissertation

examine different aspects of the selected object of the research.
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The first part reveals the concept of state immunity and general principles on
the basis of which state immunity should be applied. This section involves the analysis
of the most important international law and national sources, regulating state immunity
and revealing its application characteristics. Great attention is provided to the changes of
the concept of state immunity, which have led to the formation of exceptions from the
state immunity presumption and the changing role of the state in civil proceedings.

The second part defines and analyses the criteria by which the entities are
entitled to use state immunity protection in civil proceedings. In addition, this part
addresses the issue of the choice of the proper defendant. The exclusion of a proper
defendant from the proceedings results not only in a failure to disclose the essence of the
case, but also illegal judgment is accepted. The applicant’s choice of the proper
defendant impacts the outcome of the case as well as the defence the damaged interests.
Thus, this part provides clear guidelines as to what needs to be taken into account in
deciding on the state or its authorised entities’ subjectivity in civil proceedings.

The third part of the dissertation focuses on the analysis of the main

exception to state immunity law - commercial exception. This section deals with the
description and research of commercial relations, establishes and evaluates the criteria,
on the basis of which, different assessment of commercial relations is formed.
Once the fact is verified on a universal rule established by international law on the
existence of two independent state immunities - jurisdictional state immunity and state
immunity in connection with enforcement of judicial decisions, the analysis focuses on
the influence of the exception of the commercial conditions in applying state
jurisdictional immunity.

The fourth part of the dissertation, upon the author’s choice, was targeted at
the analysis of the right of the state to cancel the state immunity protection and assess the
mechanisms by which the state statement to renounce state immunity protection is
considered adequately expressed and causing legal consequences.

In the fifth paragraph, the author chose to examine problems related to
labour relations exception, which is associated with specificity of the performance of
working functions (the implementation of sovereign state functions), as dictated by the
state special status and defining the exclusivity of labour relationships with the state. The

fact of concluding the employment contract can not be grounds for applying an
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exception to the employment contract, thus this part attempts to find out what conditions
lead to the formation of this exception and to disclose the criteria that are necessary for
the application of this exception. In addition, this part compares the two exceptions to
state immunity - commercial exception and labour relations exception.

The sixth part deals with the analysis of the tort exception. This section
explores the ICJ decision in Jurisdictional immunities case and its further consequences
on the tort exception existence, also provides the evaluation of tort exception cases
assessed by The UN Convention of 2004 on the Jurisdictional Immunity of States and
their Property and confirmed by The UN Convention of 1972 on State Immunity, as well
as an attempt is made to systematise and describe the criteria that will help the national
courts in the proper application of tort exception.

The seventh (the last) part of the dissertation provides a detailed analysis of
the application of the state immunity exception in the court decision enforcement stage
and examines the extent to which a restricted state immunity doctrine applies to
judgments in the implementation process. Also, an attempt is made to determine the
conditions under which the exemption to state immunity applies with regard to
enforcement action designated by a foreign country. This part also focuses on state
property identification, which is granted a special status and recognised as not be used
for commercial purposes, so the implementation of enforcement measures for such

property is exclusively restricted.

THE RESEARCH SOURCES

In preparation of the dissertation and carrying out the research, the following sources
were used:

1) International agreements, national and international legal acts;

2) Jurisprudence of The International Court of Justice (hereinafter - 1CJ), the
European Court of Human Rights (hereinafter - ECHR), Court Practice of the Republic
of Lithuania and that of foreign countries);

3) Scientific studies conducted by international organisations, expert groups

and other documents;
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4) Scholarly works carried out by law researchers of various countries
(USA, UK, Lithuania, etc.).

The way for the development of state immunity law was largely paved by
court practice, but national legislation, international treaties and authoritative
researchers’ studies are of great significance, too®. Currently there is no existing
universal international treaty, which could be applied in all cases, in case problems arise
due to state immunity, while all the attempts to date have not become universally
binding. Two international agreements were considered to be significant to our research
as the main sources of international customary provisions: The UN Convention of 1972
on State Immunity and The UN Convention of 2004 on the State Immunity and their
Property, which have not yet entered into force, but their use is reflected in court practice
of a number of foreign countries, without exception of Lithuania.

A number of countries with the prevailing traditions of common law,
encouraged by the UN Convention of 1972 on State Immunity, began to shape the
foundations of the national acts regulating state immunity. In this dissertation, the
examination of individual foreign countries’ legal acts governing state immunity law, is
based on both the legal acts and articles published by various foreign scholars. An
important role in the course of the research was played by two unique national legal acts
on state immunity — The UK State Immunity Act 1987°, The US Foreign Sovereign
Immunities Act 1976'°. Their systematic analysis helped to reveal the regulatory models
selected by the states and provide a more detailed analysis of the concept of state
immunity in the context of specific countries.

Very significant sources in the course of carrying out the research proved to
be the I1CJ decisions. Arrest Warrant™' case is the first ICJ case which raised the issue of
state immunity and in the case of Jurisdictional immunities, the Court spoke about the
application of state immunity, as a category of civil procedure. Equally significant

sources for this research were the ECHR decisions, e.g. in 2001, the issue of the

8 YANG, X. State Immunity in International Law. Cambridge: Cambridge University Press, 2012, p. 26.

91978 m. JK Valstybés imuniteto aktas [Interactive, retrieved 16 December, 2012]. Access via the internet:
<http://www.legislation.gov.uk/ukpga/1978/33>.

191976 m. JAV Valstybés imunitety aktas [Interactive, retrieved 15 December 2012]. Access via the internet:
<http://archive.usun.state.gov/hc_docs/hc law_ 94 583.html>.

YTTT. 2000 m. balandzio 11 d. sprendimas Arrest Warrant byloje (Democratic Republic of the Congo v. Belgium).
Access via the internet: <http://www.icj-cij.org/docket/files/121/8126.pdf>.
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application of state immunity was raised by the ECHR Al-Adsani v UK case, in which
the court ruled that state immunity is a concept of international law, to be assessed
within the European Convention on Human Rights'? (hereinafter - ECHR) by the
European Court of Human Rights™. The Court also stated that there was no breach of
Article 6 (1) of ECHR when the UK court applied state immunity in a civil case, which
asked to award damages suffered as a result of torture. Another relevant case in this
research was the ECHR case Jones and others v The UK™, which re-evaluated the state
immunity application within the context of the assurance of the right to apply to justice.
While investigating the international state immunity in civil proceedings, Cudak v
Lithuania ™ case is equally important due to the fact that the ECHR provided not only a
thorough investigation of the state immunity exception application in cases related to
labour relationships, but stated that the Supreme Court of Lithuania (hereinafter - SCL)
improperly applied state immunity protection.

The research paid great attention to national judicial decisions, among which
the most significant is the state immunity law application practice gained by the US and
the UK - court decisions, as well as the Italian Supreme Court decision in Ferrini‘® case
having caused the most discussion among legal scholars and practitioners.

Foreign scholarly literature gives considerable attention to state immunity
law research. The most significant in the field of this research is Hasel Fox’s book “The
Law of State Immunity” and Xiaodong Yang’s book “State Immunity in International
Law”, as well as the relevant articles of foreign scientists, for example, an article
published by scientist Sevrine Knuchel “State Immunity and the Promise of Jus Cogens”,

Lee M. Caplan’s article “State Immunity, Human Rights and Jus Cogens”.

121950 m. Europos Zmogaus teisiy ir pagrindiniy laisviy apsaugos konvencija. Valstybés Zinios, 1995, Nr. 40-987.
13 EZTT Didzioji kolegija. 2001 m. lapkricio 21 d. sprendimas Al-Adsani v. JK byloje (peticijos Nr. 35763/97)
[Interactive; Retrieved 21 March, 2015]. Access via the internet:
<file:///C:/Users/%C4%97/Downloads/001-59885%20(1).pdf>.

Y BZTT. 2014 m. birzelio 2 d. sprendimas Jones ir kiti v. JK byloje (peticijos Nr. 34356/06 ir 40528/06)
[interaktyvus; retrieved 6 march 2016]. Access via the internet:
<http://hudoc.echr.coe.int/eng#{"appno™:["34356/06"], "itemid":["'001-140005"T}>.

S EZTT. 2010 m. kovo 23 d. sprendimas byloje Cudak v. Lietuva(peticijos Nr. 15869/02) [Interactive; retrieved 6
March 2016]. Access via the internet:

<http://tm.It/dok/CUDAK%20v_%20LITHUANIA.pdf>.

1 Ttalijos Auki&iausiasis Teismas. 2014 m. kovo 11 d. sprendimas byloje Ferrini v. Vokietija. [Interactive; retrieved
16 December 2014]. Access via the internet: <http://www.qil-gdi.org/judgment-italian-constitutional-court-state-
immunity-cases-serious-violations-human-rights-humanitarian-law-tentative-analysis-international-law/>.
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The research also examined the peculiarities of state immunity in the
international civil proceedings in Lithuania and carried out the analysis of the applicable
laws (Code of Civil Procedure of the Republic of Lithuania'’ (hereinafter - CCP RL)),
scientific research works and scientific articles. Also, this research provided a thorough
examination of judicial practice in Lithuania, which is not abundant, but reflects the state
immunity application problems and reveals a lack of legal analysis.

In examining the scope of the topical prolems, the studies of scholars of
Faculty of Law of Vilnius University dealing with international civil procedures were
explicitely amnalysed, e.g. V. Mikelénas‘ book “Civilinés atsakomybés problemos:

lyginamieji aspektai“’® [Problems of Civil Responsipility: Comparative Aspects], a

course book by E. Lauzikas, V. Mikelénas and V. Nekrogius “Civilinio proceso teise**®

[“Civil Procedings Law®] V. Mikelénas‘ monograph “Tarptautinés privatinés teisés

6620 [ 4621

jvadas “Introduction to International Private Law*], also ,Tarptautin¢ teise
[International Law*], a book published by prof. V. Vadapalas, Mykolas Romeris

University.

" Lietuvos Respublikos civilinio proceso kodeksas. Valstybés Zinios, 2002, Nr. 36-1340.

1 MIKELENAS, V. Civilinés atsakomybés problemos: lyginamieji aspektai. Vilnius: Justitia, 1995.

9 LAUZIKAS, E. , MIKELENAS, V., NEKROSIUS, V. Civilinio proceso teisé. I tomas: vadovélis. Vilnius:
Justitia, 2005.

2 MIKELENAS, V. Tarptautinés privatinés teisés jvadas. Vilnius: Justitia, 2001.

2L VADAPALAS, V. Tarptautiné teisé. Pagrindiniai dokumentai ir Jurisprudencija. Vilnius: Eugrimas, 2006.
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THESES TO BE DEFENDED

In this dissertation, the most important statements to be defended are as follows:

The state immunity protection presumption does not apply if the court determines
the existence of state immunity exception or receives state agreement on state
immunity being waived. After the court finds the state exception existence, the
consent of the state on immunity exemptions is not necessary.

The determination of commercial criterion of the state actions alone or
assignment of state actions to acta jure gestionis nature is not a sufficient criterion
to apply the state immunity exception. To apply the state immunity exception, it is
necessary to comprehensively evaluate the context of transactions, the origin of
transactions, as well as to take into account the motives and goals of the state.
Waiver of the state jurisdictional immunity can not mean immunity refusal during

the execution process.

RESEARCH HYPOTHESIS

The research and regulation of state immunity as an international civil procedure

category are insufficient, so that the national courts lack arguments to apply a specific

exception to state immunity presumption, which is explained by a weak and inconsistent

state immunity doctrine development.
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CONCLUSIONS

1. State immunity has developed as an international custom, despite the fact that the
UN Convention of 2004 on the States and their Immunity was adopted, yet has
not come into force. So far, there are no explicitly defined or unanimously
conceptualised universally binding international obligations as to how state
immunity, in case of dispute, should be interpreted and applied within the context
of certain activities of the state and its institutions, departments, enterprises,
agencies (non-commercial and commercial). The application of state immunity
exception to the national courts, in Lithuania as well, showed a lack of
development of jurisprudence reflected in detailed legal arguments, its underlying
doctrinal statements, benchmarking-based law interpretation, implementation of
foreign practices and the latest trends as well as customary international law. As a
result of it, there are no clear international civilian procedural provisions and only
a slow development of the legal doctrine of state immunity is observed. Rare
exceptions, such as the UK and US, where national acts regulating state immunity
have been adopted, only reaffirms inconsistency in the state immunity regulatory
process and the lack of knowledge in this field.

2. State immunity is applied by national courts as an absolute rule, while the
conditions are not set for application of state immunity exception. Only upon
recognition of the existence of one of the state immunity exceptions, or with the
consent of the foreign state by which the state refuses the state immunity
protection, the existing presumption can be may be waived. After the court finds
the existence of the exception of the state, the consent of the state is not necessary
in the procedure of not applying state immunity.

3. Even though there is no universally approved mandatory list of state immunity
exceptions, after carrying out a thorough investigation of the legal regulations,
court practice and the doctrine, it could be reasonably argued that there is not only
the jurisdictional state immunity and state immunity in the process of execution,
but also exceptions to labour relations and to tort as independent exceptions to

state immunity presumption.
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4.

In case the state actions are attributed to acta jure imperii and acta jure gestionis,
the national courts should conduct a full assessment of the context of state of
transactions and should not be limited with the criteria of the origin of
transactions, the motives of reasons of the state, i.e. it must be fully assessed
whether the state, as a sovereign entity, has implemented its own rights which
belong to the area of public law, or acted as a private person in relations, which
are attributed to private law.

The court adopting a decision on the question of state immunity waiver must be
satisfied that the foreign state clearly and unambiguously requires waive state
immunity protection, and the court of each state has to assess the clarity of
consent in accordance with national law.

Jurisdictional state immunity waiver can not mean refusal from immunity from
execution of actions and in all cases independent specific state immunity waivers
must always be obtained, expressing a clear and definite state will to waive state
Immunity protection at a specific stage of civil proceedings. Therefore, in civil
proceedings, where the state participates as a party to the proceedings, to consider
the civil case and implement the adopted the judgment, two different mandates
must be received: 1) a consent to submit to the jurisdiction of foreign courts, i.e.
the state must waive the state jurisdictional immunity; and 2) a consent to submit
to execution of foreign state judgments, i.e. the state must refuse the immunity of

a foreign state judgement execution.
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IVADAS

Kiekvienas asmuo jgyvendindamas savo subjektines teises gali susidurti su klititimis,
trukdanc¢iomis naudotis jam priklausanciomis subjektinémis teisémis arba tenkinti savo
teis€tus interesus, taip pat gali susidurti su situacijomis, kada kiti subjektai pazeidzia jo
teisétus interesus ar kitaip kliudo jgyvendinti savo teises. Subjektiniy teisiy gynyba
paprastai prasideda nuo ieskinio konkre¢iam atsakovui pateikimo teisme, o tinkamo
atsakovo parinkimas ir nulemia viso civilinio proceso tolimesne eigg.

Civilinio proceso teis¢, reguliuojanti teismo, civilinés bylos $aliy, kity byloje
dalyvaujan¢iy asmeny ir proceso dalyviy procesing veikla, siekia uztikrinti, kad Saliy
ginai biity sprendZiami sgZiningai, ekonomiskai, operatyviai ir teisingaizz. Intensyvus
visuomeninio gyvenimo vystymasis, globalizacijos, socializacijos, kompiuterizacijos bei
kiti pazangiis evoliuciniai procesai, nuolat augantis Siuolaikinis aktyvumas socialiniame
gyvenime, platus ekonominiy rySiy mastas bei aibé kity dabartiniame pasaulyje
veikian¢iy objektyvios ir subjektyvios prigimties faktoriy salygoja tai, kad valstybés taip
pat aktyviai jsitraukia ] privatinius santykius.

Nors ir pripazistama, kad valstybé tam tikrais atvejais gali dalyvauti
komerciniuose sandoriuose, taCiau svarbiausia jos funkcija iSlieka valstybés valdZios
funkcijy jgyvendinimas. Valstybés specifinis statusas neleidzia jos visiskai prilyginti
kitiems juridiniams asmenims ar fiziniams asmenims, dalyvaujantiems privatiniuose
santykiuose, o tai reiSkia, kad valstybei priklausantis turtas jgyja specialy statusg ir
negali biiti prilyginamas kity subjekty valdomam turtui. Todél teisiy pazeidimo atveju
valstybei suteikiama labai specifiné teis¢ gintis nuo pareiksto ieSkinio ir kity civilinio
proceso veiksmy — reikalavimas taikyti valstybés imuniteto apsauga.

Tarptautingje teiséje valstybés imunitetas — tai teisés normos ir principai,
nustatantys salygas, kuriy pagalba uzsienio valstybé gali reikalauti laisvés nuo kitos

valstybés jurisdikcijos®. Valstybés imunitetas yra tarptautinés teisés suformuota taisyklé,

22 LAUZIKAS, E., MIKELENAS, V., NEKROSIUS, V. Civilinio proceso teisé I tomas. Vilnius: Justitia, 2003, p.
27.

2 MALANCZUK, P. Modern Introduction to International Law. Seventh Revised Edition [interaktyvus; Zifiréta
2014 m. spalio 1 d.]. Prieiga per interneta:

<https://books.google.lt/books?id=uwil AJAAQBAI&pg=PA118&Ipg=PA118&dq=STEINBERGER,+H.+State+i
mmunity&source=bl&ots=BfWYSQ1fmT&sig=ilHLNHITSZOTbl2z7FPsKTEiBaU&hl=It&sa=X&ved=0ahUKE
wi2g_rwpgzL AhUsOJoKHdFwDfcQ6AEIJjAB#v=0nepage&q=STEINBERGER%2C%20H.%20State%20immuni

ty&f=false>.
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kuri reiSkia tai, kad valstybés imunitetas yra preziumuojamas. Tokiu atveju, prezumpcija
pirmiausiai nustato, kad valstybés imunitetas taikomas tol, kol neatsiranda aplinkybiy,
leidzianCiy Sig prezumpcijg paneigti, t. y. nenustatomos sglygos taikyti iSimtj ir riboti
valstybés imunitetg.

Tarptautinis teisingumo teismas Jurisdikciniy imunitety byloje** aiskiai
pasake, kad valstybés imunitetas turi biiti taikomas atsizvelgiant 1 civilinio proceso
sistemg. Civilinio proceso teisiniy santykiy reguliavimas yra 1§ esmés Europos Sgjungos
valstybiy nariy vidaus reikalas ir praktiSkai neunifikuotinas, iSskyrus tuos procesinius
santykius, kuriems bidingas eksteritorialumas®. Kadangi valstybés imuniteto teisé
perzengia kiekvienos valstybés nacionalines teisés ribas, todél Si teisiné kategorija yra
analizuojama tarptautinio civilinio proceso kontekste.

Nors tarptautinio civilinio proceso teisés nuostatos daugeliu atveju taip pat
Jtvirtinamos tarptautiniu lygiu (konvencijose), tai netrukdo tarptautinj civilin] procesa
laikyti nacionalinés civilinio proceso teisés dalimi®®. Tarptautinio civilinio proceso teisés
doktrina Lietuvoje dar tik kuriasi, néra placiai i§vystyta, triiksta ne tik praktikos, bet ir
Ziniy analizuojant, jgyvendinant bei taikant tarptautinés teisés normas, daugeliui $i teisés
sritis apskritai yra nezinoma, o su ja vis dazniau tenka susidurti teis¢jams. Todé¢l Siame
darbe yra analizuojama valstybés imunitetas tarptautiniame civiliniame procese.

Tyrimo objektas — is tarptautinés teisés sistemos kilusios ir pagal prigimtj
bei paskirt] nenuosekliai nacionalinio ir tarptautinio civilinio proceso teisés sistemose
plétojamos valstybés imuniteto kategorijos doktrininé samprata ir jos kaita
tarptautiniame civiliniame procese.

Sio darbo tikslas — iSanalizuoti valstybés imuniteto tarptautiniame
civiliniame procese taikyma, nustatyti aktualiausius jo norminio reguliavimo ir praktinio
taikymo aspektus, o konkreciau - iStirti ir jvertinti pozityviosios civilinio proceso teisés
bei teismy praktikos jgyvendinant valstybés imuniteto doktring reglamentuojancias teisés

normas, nustatyti ir teisiSkai jvertinti egzistuojancias valstybés imuniteto iSimtis,

2 Tarptautinis Teisingumo Teismas. 2012 m. vasario 3 d. sprendimas Jurisdikciniy imunitety byloje (Vokietija v.
Italija) [interaktyvus; zitréta 2014 m. spalio 29 d.]. Prieiga per interneta:
<http://www.icj-cij.org/docket/files/143/16883.pdf>.

% MIZARAS, V., et al. Europos Sgjungos teisés akty jgyvendinimas Lietuvos civilinéje teiséje. Vilnius: Teisinés
informacijos centras, 2005, p. 252.

% NEKROSIUS, V. Europos sqjungos civilinio proceso teisé. Pirma dalis. Vilnius: Justitia, 2009, p. 14.
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iSanalizuoti jy taikymo problematika, o taip pat pateikti efektyvius, racionalius, teisiskai
pagristus probleminiy klausimy sprendimo biidus.

Siekiant 1Skelto tikslo, buvo keliami tokie darbo uzdaviniai:

1) 1iSanalizuoti valstybés imuniteto institutg tarptautiniame civiliniame
procese, identifikuoti aktualiausias teorines ir praktines jo realizavimo problemas, istirti
Siy problemy atsiradimo priezastis, jvertinti naudojamus, o taip pat pasitlyti
alternatyvius Siy problemy sprendimo buidus;

2) visapusiskai ir iSsamiai atskleisti valstybés imuniteto sampratg, o butent
paaiSkinti ir patikslinti teisés moksle bei praktiskai vartojama valstybés imuniteto
savoka, iSanalizuoti jg istoriniu, lingvistiniu, lyginamuoju, o svarbiausia — turininguoju
aspektais;

3) iSanalizuoti valstybés imuniteto iSim¢iy susiformavimo ir taikymo
problematika tarptautiniame civiliniame procese, pristatyti, jvertinti teorinio ir praktinio
pobidzio teisinius problemy S$ioje srityje sprendimo budus, kurie, atsizvelgiant ]
dabartinj valstybés imuniteto i§imciy taikymo Lietuvos teis¢je etapa ir ypac | teismy
praktikos tendencijas, galéty palengvinti teismy darbg taikant valstybés imuniteta;

4) istirti subjektus bei apibrézti subjekty rata, kurie gali naudotis valstybés
imuniteto apsauga;

5) istirti ir jvertinti komercinés iSimties taikymo apimtj; identifikuoti
skirtingy valstybiy teismy praktikose suformuotus kriterijus, kuriy pagalba valstybés
veiksmai vertinami kaip komercinio pobiidzio;

6) aptarti darbo santykiy iSimties atsiradimo aplinkybes bei daZniausius
praktikoje pasitaikancius Sios iSimties taikymo atvejus;

7) kadangi néra vieningos nuomonés dél delikty iSimties egzistavimo,
pateikti pagrindimg d¢l Sios iSimties egzistavimo; iSanalizuoti delikty iSimties taikymo
turinj;

8) 18irti valstybés imuniteto i§im¢iy taikyma vykdome procese, kai vykdyto

priemonés nukreipiamos j uZsienio valstybés turta.
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DARBO PROBLEMATIKA, PASIRINKTOS TEMOS AKTUALUMAS IR
NAUJUMAS

Pasirinktos temos aktualumg lemia tai, kad valstybés imuniteto institutas, jo norminis
reglamentavimas ir praktinis taikymas tiek uzsienio valstybiy teis¢je, tick Lietuvos
teisinéje sistemoje yra pakankamai ribotai ir nenuosekliai apraSytas. Be to,
reglamentavimo procesas susiduria ne tik su teisiniu neaiSkumu, bet ir su ekonominiais
bei politiniais skirtingy valstybiy interesais.

Nors ir valstybés imunitetas kaip teisiné kategorija pripaZjstama jau daugiau
nei 200 mety, taciau dél jos taikymo apimties neaiSkumy iki Siol néra iSvengiama.
Negana to, kad iki galo néra suprasta valstybés imuniteto koncepcija ir, akivaizdu, kad
vargu ar bus rastas vieningas ir universalus valstybés imuniteto teisinis suvokimas,
jtampos nesumazina ir jo raidos specifika, kurig lemia besikeiCiantis tarptautinis
ekonominis ir politinis klimatas. ISim¢iy pagalba ,kuriamas® valstybés imuniteto
doktrininis pagrindas destabilizuoja ir taip neaiSkias Sios teisinés kategorijas
ribas, kurios atsiremia | skirtingy valstybiy nacionalines teisines sistemas,
taip sudarydamos salygas nacionaliniams teismams, atsizvelgiant ] teismo
valstyb¢je taikomus civilinio proceso jstatymus, savaip interpretuoti ir taikyti valstybeés
imuniteto doktring.

Temos aktualumg ir svarbg pagrindzia ir tos aplinkybés, kad pakankamai
ilgai valstybés imunitetas buvo suprantamas tik kaip tarptautinés teisés kategorija ir
teismai, susidiirg su Siuo klausimu, buvo linke atsisakyti spresti bylas beveik be iSim¢iy,
visiS§kai neanalizuodami teisiniy santykiy pobiidZio, i§ kurio kyla gincas. Lietuvos teismy
praktikoje taip pat neiSvengta atvejy, kurie, beje, sudaro didzigja dalj teismy praktikos,
kai teismas sprendima, kodél pritaiko valstybés imunitetg uzsienio valstybei, priima
netirdamas ir i§ esmés nepasisakydamas apie santykiy pobidj, i§ kuriy kilo gincas.
Tyrimo metu nagrinéta teismy praktika atskleidé dar neiStirty ir sudétingy teorinio ir
praktinio pobiidzio problemy, su kuriomis susiduria ne tik ieSkovai, kurie siekia apginti
savo pazeistas teises bei interesus, bet ir nacionaliniai teismai, kurie turi priimti teiséta
sprendimg bei 1§ esmés iSanalizuoti teising situacijg, kurios nereglamentuoja nei
nacionaling teis€, nei sprendimy pavyksta rasti remiantis tarptautinés teisés pagalba. Be

abejonés, valstybés imuniteto taikymo komplikuotumas didzigja dalimi yra nulemtas
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paties valstybés imuniteto specifikos: jis pagal prigimt] yra civilinio proceso teisés, o ne
materialinés teisés dalis. Kita vertus, jo privalomai ir visuotinai nereglamentuoja
tarptautiné teisé, nors tai yra tarptautinés teisés kategorija, kylanti i§ pacios valstybes,
kaip tarptautinio teisés subjekto, esmés. Galima teigti, kad jtampa tarp nacionalinés
sistemos esmés ir tarptautinés teisés reglamentuojamo dalyko kelia dar didesnius
probleminius klausimus bei uZdavinius teisés mokslininkams, todél tokiai sudétingai
temai tyrinéti turéty buti skiriama kuo daugiau mokslinio potencialo.

Visa valstybés imuniteto problematika kildinama i§ prieStaravimo tarp
tarptautinés Sios teisinés kategorijos prigimties ir taikymo atsizvelgiant ] nacionalinj
civilinj procesa, todel lygiagreciai turi biiti atlickama ir valstybés imuniteto, kaip
civilinio proceso teisés kategorijos, analizé. Valstybés imuniteto kaip tarptautinio
civilinio proceso kategorijos iStyrimo stoka, o ypac¢ iS§imciy i§ valstybés imuniteto, ir
platus ratas praktikoje kylan¢iy problemy vis labiau kelia diskusinius Sios temos
klausimus tyréjy tarpe, todel pastaraisiais metais tiek tarp uzsienio mokslininky, tiek
Lietuvoje pastebimas didelis susidome¢jimas valstybés imuniteto teise ir siekis ja pazinti.

[Ssami ir visapusiSka valstybés imuniteto kaip tarptautinés teisés kategorijos
analizé buvo atlikta 2016 m. apgintoje J. Zaleskio disertacijoje ,,Siuolaikiné tarptautiné
valstybés imuniteto teisé: teisiSkumo pokyciai®, kurioje iSsamiai tirtas valstybeés
imuniteto kaip teisés egzistavimas, bei kiek anksc¢iau apgintoje Simonos Selelionytés —
Drukteinienés disertacija Mykolo Romerio universitete tema ,,Valstybés deliktinés
atsakomybés raidos tendencijos“’’. Taip pat reik§mingi Kristinos Balevi¢ienés
straipsniai, paskelbti Zurnale , Jurisprudencija“®, analizuojantys riboto valstybés
imuniteto doktring bei subjektus, kurie turi teis¢ naudotis valstybés imuniteto suteikiama
apsauga. TacCiau, kaip bebiity, iSsamios valstybés imuniteto, kaip civilio proceso
kategorijos ir jos taikymo skirtingose civilinio proceso stadijose, analizés iki $iol nebuvo
atlikta, todél tai ir buvo pasirinkta kaip tikslas Siame moksliniame darbe. Taip pat Cia yra
siekiama identifikuoti i§imtis 1§ valstybés imuniteto atliekant jy detalig analize bei teisinj

vertinimg, nes nebuvo iSsamiai tirta kituose Lietuvos mokslininky darbuose. Nors

2 SELELIONYTE-DRUKTEINIENE, S., Valstybés deliktinés atsakomybés raidos tendencijos: daktaro disertacija.
Socialiniai mokslai, teis¢ (01 S) Vilnius: Mykolo Romerio universitetas, 2008.

8 BALEVICIENE, K. Riboto valstybés imuniteto doktrina ir jos taikymas Lietuvos Respublikoje. Jurisprudencija,
2004, t. 58(50); p. 138-145; BALEVICIENE, K. Subjektai, turintys teis¢ naudotis valstybés imunitetu nuo kitos
valstybés teismo jurisdikcijos. Jurisprudencija, 2005, t. 78(70); p. 5-13.
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komercinés iSimties 1§ valstybés imuniteto taikymas néra naujiena nei uzsienio teismy
praktikoje, nei Lietuvoje, taCiau valstybés imuniteto iSimtis vykdymo procese nebuvo
detaliai analizuojama, todél Sios disertacijos kontekste yra i§ esmés naujas tyrimo
dalykas. Bitent Sios aplinkybés ir lemia pasirinktos temos naujuma.

Taigi nesant iSsamiy Lietuvoje atlikty tyrimy, analizuojanciy valstybés
imuniteto, kaip tarptautinés teisés kategorijos taikymo civiliniame procese, mokslinis
§io naujo ir nuolat besivystancio teisinio fenomeno jvertinimas, jo reguliavimo ir
taikymo gairiy nubrézimas bei tradicijy kiirimas tampa ypatingai svarbiu uzdaviniu. Kaip
ir buvo aptarta anksc¢iau, Lietuvos teisés moksle yra pavyzdziy, kad buvo tiriami atskiri
valstybés imuniteto aspektai, taciau vieno sisteminio tyrimo, analizuojancio ir lyginancio
savarankiSkas valstybés imuniteto iSimtis civiliniame procese, nustatant jy ryS§j ir
taikymo specifika, nebuvo atlikta iki Siol. Todél Sis darbas pasizymi nuosekliu valstybés

imuniteto tarptautiniame civiliniame procese tyrimu ir i$im¢iy aptarimu bei analize.

DARBO STRUKTURA

Darbo struktiirg nulémé disertacijos temos pavadinimas, pasirinktas tyrimo objektas,
i8kelti tikslai ir uzdaviniai. Disertacijg sudaro: 1) jvadas, kuriame pristatomi darbo tikslai
ir sprendziami uzdaviniai, nurodomas mokslinis darbo naujumas, apzvelgti disertacijos
tema pasaulyje atlikti tyrimai, naudoti tyrimy metodai bei ginamieji teiginiai, 2)
déstomoji dalis, susidedanti i§ septyniy savarankiSky daliy; 3) tyrimo rezultaty dalis,
kurioje pateikiamos tyrimo iSvados; 4) tyrimg atlieckant naudoty Saltiniy saraSas ir
disertantés moksliniy publikacijy sarasas.

Disertacijos déstyme, sudarytame 1§ savarankiSky septyniy daliy,
analizuojami skirtingi pasirinkto tyrimo objekto aspektai.

Pirmojoje dalyje atskleidZziama valstybés imuniteto samprata ir bendrieji
principai, kuriais vadovaujantis turi biti taikomas valstybés imunitetas. Sioje dalyje
analizuojami svarbiausi tarptautinés teisés ir nacionaliniai Saltiniai, reglamentuojantys
valstybés imuniteta ir atskleidZiantys jo taikymo ypatybes. Ne maziau svarbus démesys
Cia skiriamas valstybés imuniteto sampratos pokyc¢iams, kurie 1émé i§imciy 1§ valstybés
imuniteto prezumpcijos susiformavimg bei kintantj valstybés vaidmenj civiliniame

procese.
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Antrojoje dalyje apibréziami ir analizuojami kriterijai, kuriy pagalba
nustatomas subjektas, turintis teis¢ naudotis valstybés imuniteto apsauga civiliniame
procese. Be to, Sioje dalyje analizuojamas tinkamo atsakovo pasirinkimo klausimas.
Tinkamo atsakovo nejtraukimas j bylg lemia tai, kad neatskleidziama bylos esmé
Ir priimamas neteisétas teismo sprendimas. Nuo to, ar ieSkovas pasirenka tinkama
atsakova, priklauso ir bylos baigtis bei ar bus apginti paZeisti interesai, todél Sioje dalyje
pateikiami aiSkiis kriterijai, 1 kg reikia atsizZvelgti sprendziant apie valstybés ar jos
jgalioty subjekty subjektiSkumg civiliniame procese.

Trecia disertacijos dalis yra skirta analizuoti pagrinding iSimtj i§ valstybeés
imuniteto teisés — komercine i§imtj. Sioje dalyje didelis démesys skiriamas komerciniy
santykiy apibiidinimui bei tyrimui, nustatomi ir vertinami kriterijai, kuriy pagalba
formuojamas skirtingas komerciniy santykiy vertinimas. NustaCius tai, kad galioja
universali tarptautinés teisés suformuota taisykleé, kad egzistuoja du savarankiSki
valstybés imunitetai — jurisdikcinis valstybés imunitetas ir valstybés imunitetas, susijes
su teismo sprendimo vykdymu —analizuojama, kokig jtaka turi komercinés iSimties
salygy nustatymas taikant jurisdikcinj valstybés imunitetg.

Ketvirta dalis autorés pasirinkimu buvo paskirta analizuoti valstybés teisg
atSaukti jai suteikiamg valstybés imuniteto apsaugg ir jvertinti biidus, kada valstybés
pareiSkimas atsisakyti valstybés imuniteto apsaugos laikomas tinkamai iSreikStu ir
sukelianciu teisines pasekmes.

Autore pasirinko penktoje dalyje tirti darbo santykiy iSimties problematika,
kuri susijusi su atliekamy darbiniy funkcijy specifiSkumu (valstybés suvereniy funkcijy
1gyvendinimu), nulemtu valstybés specialaus statuso, ir nusprendziancio darbo santykiy
su valstybe iSskirtinumg. Pats darbo sutarties sudarymo faktas negali biiti pagrindas
taikyti darbo sutarties 1Simtj, todé¢l Sioje dalyje siekiama iSsiaiskinti, kokios saglygos lemia
Sios iSimties susiformavimg bei atskleisti kriterijus, kurie bitini nurodytos iSimties
taikymui. Be to, Sioje dalyje lyginamos dvi valstybés imuniteto iSimtys — komerciné
iSimtis ir darbo santykiy iSimtis.

Sestoji dalis yra skirta delikty iSimties analizei. Sioje dalyje gilinamasi j
TTT sprendimg Jurisdikciniy imunitety byloje ir tolimesnes jo pasekmes delikty iSimties
egzistavimui, taip pat vertinami 2004 m. JT konvencijoje dél valstybiy ir jy turto

imuniteto ir 1972 m. Konvencijoje dél valstybés imuniteto jtvirtinti delikty iSimties
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atvejai bei siekiama susisteminti ir apraSyti Kriterijus, padésianCius nacionaliniams
teismams tinkamai taikyti delikty i§imt;.

Paskutingje septintoje dalyje iSsamiai analizuojamas valstybés imuniteto
iSimties taikymas teismo sprendimo vykdymo stadijoje bei aiskinamasi, kokia apimtimi
riboto valstybés imuniteto doktrina taikoma priimty teismo sprendimy jgyvendinimo
procese. O taip pat siekiama nustatyti sglygas, kurioms esant taikoma valstybeés
imuniteto iSimtis nuo uzsienio valstybés paskirty vykdymo veiksmy. Ne maziau svarbi
dalis Siame skyriuje skiriama valstybés turto identifikavimui, kuriam suteikiamas
specialus statusas ir pripaZjstama, kad jis negali biiti naudojamas komerciniais tikslais,

todel vykdymo priemoniy taikymas tokiam turtui yra iSskirtinai apribojamas.

TYRIMO SALTINIALI

Rengiant disertacijg ir atliekant tyrimg buvo naudojami Sie Saltiniai:

1) tarptautinés sutartys, nacionaliniai ir uzsienio valstybiy teisés aktai;

2) Tarptautinio Teisingumo Teismo (toliau — TTT), Europos Zmogaus
Teisiy Teismo (toliau — EZTT) jurisprudencija, Lietuvos ir uZsienio valstybiy teismy
praktika;

3) tarptautiniy organizacijy, eksperty grupiy parengtos mokslinés studijos ir
kiti dokumentai;

4) ivairiy Saliy (JAV, JK, Lietuvos, ir kt.) teisés mokslininky darbai.

Valstybés imuniteto teisés vystymuisi tvir¢iausius pamatus padéjo teismy
praktika, taciau didele reikSme turi ir nacionaliniai teisés aktai, ir tarptautinés sutartys, ir
autoritetingy mokslininky darbai®. Siuo metu néra galiojan¢ios universalios tarptautinés
sutarties, kurig galima biity taikyti visais atvejais, iSkilus problemoms dé¢l valstybés
imuniteto taikymo, o visi iki $iol buve bandymai netapo visuotinai privalomi. Tyrimui
buvo reik§mingos dvi tarptautinés sutartys kaip pagrindiniai tarptautiniy paprotiniy
nuostaty Saltiniai: 1972 m. Konvencija dé¢l valstybés imuniteto ir 2004 m. JT konvencija
del valstybiy ir jy turto imuniteto, kurios iki §iol néra jsigaliojusios, taciau jy taikymas

atsispindi daugelio uzsienio valstybiy teismy praktikose, neiSskiriant ir Lietuvos.

2 YANG, X. State Immunity in International Law. Cambridge: Cambridge University Press, 2012, p. 26.
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Dalis valstybiy, tarp kuriy daugiausiai bendrosios teisés tradicijos,
paskatintos 1972 m. Konvencija dél valstybés imuniteto, pradéjo formuoti pamatus
nacionaliniams valstybés imuniteta reglamentuojantiems aktams. Sioje disertacijoje
nagrin¢jant atskiry uZsienio valstybiy teisés aktus, reglamentuojancius valstybés
imuniteto teis¢, remiamasi tiek paciais teisés aktais, tiek jvairiy uZsieniy autoriy
moksliniais straipsniais. Svarby vaidmen;j tyrimo eigoje atliko du unikaliis nacionaliniai
teisés aktai, reglamentuojantys valstybés imunitetg — 1987 m. JK Valstybés imuniteto
aktas® ir 1976 m. JAV Valstybés imunitety aktas®'. Jy sisteminé analizé padéjo atskleisti
valstybiy pasirinktus reglamentavimo modelius ir iSsamiau iSanalizuoti valstybés
imuniteto koncepcijg konkreciy valstybiy kontekste.

Labai reikSmingi Saltiniai atliekant tyrimg buvo TTT sprendimai. Arrest
Warrant® byla yra pirmoji TTT byla, kurioje buvo keliamas valstybés imuniteto
klausimas, 0 Jurisdikciniy imunitety byloje teismas pasisaké apie valstybés imuniteto,
kaip civilinio proceso kategorijos, taikyma.

Ne maziau $iam tyrimui reik8mingi yra ir EZTT sprendimai, pavyzdziui,
2001 m. valstybés imuniteto taikymo klausimas buvo iskeltas EZTT Al-Adsani v. JK
byloje, kurioje teismas pasisaké, kad valstybés imunitetas yra tarptautinés teisés
koncepcija, kuria Europos Zmogaus Teisiy Konvencijos®® (toliau — EZTK) ribose turi
vertinti EZTT*. Taip pat teismas nurodé, kad nebuvo EZTK 6(1) str. pazeidimo, kai JK
teismas pritaiké valstybés imunitetg civilinéje byloje, kurioje buvo praSoma priteisti zala,
patirta dél kankinimy. Kita taip pat aktuali §iam tyrimui EZTK byla yra Jones ir Kiti v.
JK®, kurioje dar karta buvo jvertintas valstybés imuniteto taikymas teisés kreiptis j

teismg uztikrinimo kontekste. Ne maziau svarbi valstybés imuniteto tarptautiniame

%0 1978 m. JK Valstybés imuniteto aktas [interaktyvus; Zitiréta 2012 m. gruodzio 16 d.]. Prieiga per interneta:
<http://www.legislation.gov.uk/ukpga/1978/33>.

311976 m. JAV Valstybés imunitety aktas [interaktyvus, Zifiréta 2012 m. gruodzio 15 d.]. Prieiga per interneta:
<http://archive.usun.state.gov/hc_docs/hc_law_94 583.html>.

2TTT. 2000 m. balandzio 11 d. sprendimas Arrest Warrant byloje (Democratic Republic of the Congo v. Belgium).
Prieiga per internetg: <http://www.icj-cij.org/docket/files/121/8126.pdf>.

%1950 m. Europos zmogaus teisiy ir pagrindiniy laisviy apsaugos konvencija. Valstybés Zinios, 1995, Nr. 40-987.
% EZTT Didzioji kolegija. 2001 m. lapkricio 21 d. sprendimas Al-Adsani v. JK byloje (peticijos Nr. 35763/97)
[interaktyvus; zitréta 2015 m. kovo 21 d.]. Prieiga per internetg:
<file:///C:/Users/%C4%97/Downloads/001-59885%20(1).pdf>.

% EZTT. 2014 m. birzelio 2 d. sprendimas Jones ir kiti v. JK byloje (peticijos Nr. 34356/06 ir 40528/06)
[interaktyvus; zitréta 2016 m. kovo 6 d.]. Prieiga per internetg:
<http://hudoc.echr.coe.int/eng#{"appno":["34356/06"],"itemid":["001-140005"]}>.
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civiliniame procese tyrimui yra ir Cudak v. Lietuva® byla, kurioje EZTT ne tik i§samiai
1Styré valstybés imuniteto iSimties taikymg su darbo santykiais susijusiais atvejais, taciau
pasisaké ir dél Lietuvos Auks¢iausiojo Teismo (toliau — LAT) netinkamai pritaikytos
valstybés imuniteto apsaugos.

Atliekant tyrimg didelé¢ reikSmé buvo skiriama nacionaliniy teismy
sprendimams, tarp kuriy reikSmingiausi yra daugiausiai valstybés imuniteto teis€s
taikymo praktikos turin¢iy valstybiy - JAV ir JK - teismy sprendimai bei daugiausia
diskusijy tarp teisés mokslininky ir praktiky sukélusiam Italijos Auksciausiojo Teismo
sprendimui Ferrini*” byloje.

Valstybés imuniteto teisés tyrimams uZzsienio literattiroje skiriamas nemazas
démesys. ReikSmingiausi $io tyrimo srities darbai yra Hasel Fox knyga ,,The Law of
State Immunity* ir Xiaodong Yang knyga ,,State Immunity in International Law®, taip
pat aktualiis uZsienio mokslininky straipsniai, pavyzdziui, mokslininkés Sevrine Knuchel
straipsnis ,,State Immunity and the Promise of Jus Cogens®, Lee M. Caplan straipsnis
»dtate Immunity, Human Rights And Jus Cogens*.

Tiriant valstybés imuniteto tarptautiniame civiliniame procese ypatumus
Lietuvoje, buvo analizuojami galiojantys jstatymai (Lietuvos Respublikos civilinio
proceso kodeksas® (toliau — LR CPK)), mokslininky tiriamieji darbai ir moksliniai
straipsniai. Taip pat Sio tyrimo Saltiniy sgraSe svarbig vieta uzima Lietuvos teismy
praktika, kuri, nors ir néra labai gausi, taCiau atspindi valstybés imuniteto taikymo
problemas ir atskleidzia teisinés analizés truikuma.

Temos problematikai nagrinéti taip pat buvo pasitelkti tarptautinj civilinj
procesa analizuojantys nusipelniusiy Vilniaus universiteto Teisés Fakulteto mokslininky
darbai, pavyzdziui, V. Mikeléno knyga ,,Civilinés atsakomybés problemos: lyginamieji

aspektai“39, E. Lauziko, V. Mikeléno ir V. NekroSiaus vadovélis ,,Civilinio proceso

% EZTT. 2010 m. kovo 23 d. sprendimas byloje Cudak v. Lietuva (peticijos Nr. 15869/02) [interaktyvus; Ziiiréta
2016 m. kovo 6 d.]. Prieiga per interneta:

<http://tm.It/dok/ CUDAK%20v_%20LITHUANIA.pdf>.

¥ Ttalijos Auks¢iausiasis Teismas. 2014 m. kovo 11 d. sprendimas byloje Ferrini v. Vokietija. [interaktyvus; Zitréta
2014 m. gruodzio 16d. ]. Prieiga per interneta: <http://www.qil-gdi.org/judgment-italian-constitutional-court-state-
immunity-cases-serious-violations-human-rights-humanitarian-law-tentative-analysis-international-law/>.

% Lietuvos Respublikos civilinio proceso kodeksas. Valstybés Zinios, 2002, Nr. 36-1340.

% MIKELENAS, V. Civilinés atsakomybés problemos: lyginamieji aspektai. Vilnius: Justitia, 1995.
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<40 4l

teisé , taip pat
Mykolo Romerio universiteto profesoriaus V. Vadapalo knyga ,, Tarptautine teise“*2.

, V. Mikeléno monografija , Tarptautinés privatinés teisés jvadas

O LAUZIKAS, E. , MIKELENAS, V., NEKROSIUS, V. Civilinio proceso teisé. | tomas: vadovélis. Vilnius:
Justitia, 2005.

* MIKELENAS, V. Tarptautinés privatinés teisés jvadas. Vilnius: Justitia, 2001.

*2\VADAPALAS, V. Tarptautiné teisé. Pagrindiniai dokumentai ir Jurisprudencija. Vilnius: Eugrimas, 20086.
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GINAMIEJI TEIGINIAI

Sioje disertacijoje svarbiausi ginamieji teiginiai yra Sie:

e  Valstybés imuniteto apsaugos prezumpcija yra netaikoma jeigu teismas nustato
valstybés imuniteto iSimties egzistavimg arba gauna valstybés sutikimg dél valstybés
imuniteto netaikymo. Teismui konstatavus valstybés imuniteto iSimties egzistavima,
valstybés sutikimas imuniteto netaikymui néra reikalingas.

e  Vien tik valstybés veiksmy komerciSkumo kriterijaus nustatymas arba valstybés
veiksmy priskyrimas acta jure gestionis prigim¢iai néra pakankamas Kriterijus
valstybés imuniteto iSimties taikymui. Valstybés imuniteto iSimties taikymui bitina
visapusiS$kai jvertinti sudaromy sandoriy konteksta, sandoriy kilme, o taip pat
atsizvelgti ir | valstybés motyvus bei tikslus.

e Jurisdikcinio valstybés imuniteto atsisakymas negali reikSti ir imuniteto nuo

vykdymo veiksmy atsisakymo.

TYRIMO HIPOTEZE

Valstybés imuniteto kaip tarptautinio civilinio proceso kategorijos iStyrimas ir
reguliavimas yra nepakankamas, todél nacionaliniai teismai pritriiksta argumenty
konkrecCios iSimties 1§ valstybés imuniteto prezumpcijos taikymui, o tai lemia vangy ir

nenuosekly valstybés imuniteto doktrinos vystymasi.
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ISVADOS

Valstybés imunitetas susiformavo kaip tarptautinis paprotys, nepaisant priimtos, bet
nejsigaliojusios 2004 m. JT konvencijos d¢l valstybiy ir jy imuniteto, iki Siol néra
eksplicitiSkai nustatyty ar vieningai konceptualizuoty visuotinai privalomy
tarptautiniy jpareigojimy, kaip jis ginco atveju turéty buti trakuojamas ir taikomas
tam tikry valstybés, jos institucijy, Zinyby, istaigy, imoniy, agentiiry (nekomercinés
ir komercinés) veiklos situacijy kontekste. Taikant valstybés imuniteto iSimtis,
nacionaliniams teismams, neiSskiriant ir Lietuvos, triikksta iSsamiuose teisiniuose
argumentuose atsispindincios plétojamos jurisprudencijos, jos vertybin] pagrinda
sudaran¢iy doktrininiy teiginiy, lyginamuoju teisés aiSkinimu grindZziamo rémimosi
uzsienio valstybiy praktika ir jos naujausiomis tendencijomis bei tarptautinés
paprotinés teisés nuostatomis, tode¢l nesikuria aiSkios tarptautinio civilinio proceso
nuostatos ir vangiai plétojama valstybés imuniteto teisés doktrina. Retos iSimtys,
kaip antai JK ir JAV, kurios priémé nacionalinius valstybés imunitetg
reglamentuojancius aktus, tik dar karta patvirtina nenuosekly valstybés imuniteto
reglamentavimo procesg ir ziniy trilkumg §ioje srityje.

Valstybés imunitetg nacionaliniai teismai taiko kaip absoliucig taisykle, kol néra
nustatomos salygos, leidzianCios taikyti valstybés imuniteto iSimtj. Tik nustacius
vienos 1§ valstybés imuniteto i§imCiy egzistavimg arba gavus uzZsienio valstybés
sutikimg, kuriuo valstybé atsisako valstybés imuniteto apsaugos, gali buti
paneigiama galiojanti prezumpcija. Teismui konstatavus valstybés imuniteto iSimties
egzistavima, valstybés sutikimas imuniteto netaikymui néra reikalingas.

Nors ir néra patvirtinto visuotinai privalomo valstybés imuniteto i§imc¢iy saraSo,
taCiau atlikus i§samy teisinio reguliavimo ir teismy praktikos bei doktrinos tyrima
galima pagristai teigti, kad egzistuoja ne tik jurisdikcinis valstybés imunitetas ir
valstybés imunitetas vykdymo procese, bet ir darbo santykiy bei delikty iSimtys, kaip
savarankiskos iS§imtys i§ valstybés imuniteto prezumpcijos.

Valstybés veiksmus priskiriant prie acta jure imperii ir acta jure gestionis,
nacionaliniai teismai turi visapusiSkai jvertinti valstybés sudaromy sandoriy
kontekstg ir neapsiriboti sandoriy kilmés, valstybés motyvy, tiksly kriterijais, t. y.

turi buti visapusiSkai jvertinama, ar valstybé jgyvendino savo, kaip suverenaus

34



subjekto, teises, kurios priklauso vieSosios teisés sriCiai, ar veiké kaip privatus
asmuo santykiuose, kurie priskiriami privatinei teisei.

Teismas, spresdamas valstybés imuniteto atsisakymo klausimg turi jsitikinti, kad
uzsienio valstybé aiskiai ir nedviprasmiskai (ne konkliudentiniais veiksmai, tyléjimu,
jstojimu ] procesg su tikslu reikalauti valstybés imuniteto apsaugos ir panasiai)
reikalauja netaikyti valstybés imuniteto apsaugos, o jvertinti sutikimo aiSkuma
paliekama kiekvienos valstybés teismui vadovaujantis nacionaline teise.
Jurisdikcinio valstybés imuniteto atSaukimas negali reiksti ir imuniteto nuo vykdymo
veiksmy atSaukimo ir visais atvejais turi biiti gauti savarankiski konkretaus valstybés
imuniteto atsisakymai, iSreiSkiantys aiskig ir neabejoting valstybés valig atsisakyti
valstybés imuniteto apsaugos konkrecioje civilinio proceso stadijoje. Todél
civiliniame procese, kuriame kaip proceso Salis dalyvauja valstybé, civilinei bylai
iSnagrinéti ir priimg teismo sprendimg jvykdyti turi biiti gauti du skirtingi sutikimai:
1) sutikimas paklusti uzsienio teismy jurisdikcijai, t. y. valstybé turi atsisakyti
jurisdikcinio valstybés imuniteto; ir 2) sutikimas paklusti uzsienio teismo sprendimy
vykdymui, t. y. valstybé turi atsisakyti imuniteto nuo uZsienio valstybés priimto

sprendimo jvykdymo.
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