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INTRODUCTION

Relevance of the research topic. Substantive Criminal Law is a branch of law,
which is very closely related to the State. Criminal Law is the State’s instrument to
defend constitutional values of particular individual, society and the State. It is no
coincidence that national Criminal Law is being treated like an expression of the
sovereignty of the State. On the other hand, Criminal Law is also a branch of law of
repressive nature — it has the strictest sanctions, that most of all limit the rights of the
perpetrator. That is why criminal liability is ultima ratio measure, limited by the special
principles of Criminal Law. The major effect in the field has the principle nullum crimen
sine lege, which in general means that “there can be no crime committed without a
criminal law” (translated from the Latin). The references to the maxim reach the oldest
written sources of Criminal Law. Owing to nullum crimen sine lege principle, criminal
code is the primary source of Criminal Law, and the body of a criminal act (in Latin —
corpus delicti) is one of the formal grounds of criminal liability. It follows that formality
of the criminal act traditionally has been emphasized in Continental Criminal Law
doctrine, requiring the precise and clear formal features of the criminal acts and the strict
construction of them.

However, the analysis of criminal laws of different European countries shows,
that absolute formality of the criminal act does not exist in none of them. On the
contrary, the abstract terms, that are not specified in criminal codes, are not being
avoided of use. One of such methods of legal technique is called evaluative features. The
normative content of evaluative feature of corpus delicti cannot be identified directly
from the body of the criminal act and depends on the ad hoc evaluation of facts. Whether
and how these aspects of evaluative feature correspond with the principle nullum crimen
sine lege: that is the question, which still has not been precisely answered in the Criminal
Law doctrine.

The origin of the term “evaluative feature” has come from Russian Criminal
Law doctrine. Lithuanian Criminal Law doctrine as the majority of the doctrines of Post-
Soviet countries has also adopted the term of evaluative feature. On the other hand, the
relevance of the topic is not related only to the Criminal Law doctrines of Lithuania,

Russia or some other individual countries. The issues of the topic are more of global
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nature. The last statement can be justified by the broad jurisprudence of the European
Court of Human Rights (hereinafter — ECHR) under the Article 7 (“No punishment
without law”) of European Convention on Human Rights (hereinafter — the Convention).

It should be noted that the choice of using the term of evaluative feature in
Lithuanian Criminal Law doctrine has to be considered logically justified, despite of
quite rare spread of such term’s usage in the Criminal Law doctrines of Western Europe.
Evaluation is a universal term, which is used in the majority of sciences: politics,
management and administration, mathematics, informatics, medicine, etc. Thus the
axiological and linguistic concepts of evaluation have the essential influence for the
analysed topic. Every evaluation must show wherewith the matter of the assessment is
significant without its objective and precise measurable dimensions.

The results of the research show, that evaluative features of corpus delicti are
used in more than a half articles of the Special Part of Lithuanian Criminal Code
(hereinafter — the CC). Nevertheless, the doctrine of evaluative feature of corpus delicti
is very poor in Lithuania, because still there is not any separate scientific article
dedicated to the particularities of such features. It should be emphasized that evaluative
features of corpus delicti have been discussed conceptually only by some Lithuanian
authors: M. Apanavicius, V. Pavilonis, G. Svedas, A. Pikelis, V. Mikelénas, S. Bikelis,
etc. Besides, G. Svedas is the only Lithuanian scientist, who tried to count evaluative
features in the CC. Meanwhile, individual evaluative features of particular compositions
of the criminal acts have been discussed by a wider range of Lithuanian authors: e.g. R.
Aliukoniene, A. Vosyliiite, O. Fedosiuk, L. Pakstaitis, etc.

A widespread opinion among the group of scientists exists, that Lithuania has
very deep legal traditions, but still “unsettled” legal system. It can be one of the reasons,
why the concept of the feature of corpus delicti is still being treated like “irreplaceable”,
despite the fact, that it is already being unchanged for 30 — 40 years. Nevertheless,
during this period of time not only Lithuania's political environment, but also the
majority of its legal framework have fundamentally changed. It is the main argument for
the necessity for the new approach to the topic of evaluative feature of corpus delicti.

It should be also emphasized that analysed problem is not only of theoretical

level. The survey shows, that the usage of evaluative features of corpus delicti in the CC



is rapidly increasing annually. Recently this tendency is determined by the
implementation of EU legislation.

Misunderstanding of the concept of evaluative feature has a direct influence on
the emergence of the new legal gaps in the CC, that may cause a conflict with the
constitutional principles of legality and nullum crimen sine lege, as well as with Article 7
of the Convention and the ECHR doctrine. Although such precedence against Lithuania
has not been made yet, the big part of foreign countries have already reimbursed the
damage to the applicants regarding the lack of clarity and accuracy of the provisions of
their criminal laws (under the violation of Article 7 of the Convention).

The term of evaluative feature is used directly in Lithuanian judicial practice,
where the specific rules of the incrimination of such features are formulated. For
example, in the case of incrimination evaluative feature of corpus delicti, it is necessary
not only to motivate them in detail, but also ad hoc specify the criteria of its content
disclosure. Moreover, it is not possible to recognize the committed act as minor offence
on the basis of the specifics of evaluative feature. Nevertheless, these rules are not
always being followed in individual cases, since the courts fail to identify the character
of applicable feature of corpus delicti. 1t follows that the motivation of evaluative
features of corpus delicti is not always comprehensive in final judgment. This situation
can even mean either there has been incorrect application of a criminal law, or there has
been a material violation of the law of criminal procedure (grounds for appeal and
hearing of the case in appellation and cassation).

According to that, the national and international judicial practice in applying
evaluative features is systemised and summarised in the dissertation. On the basis of
that, the particular suggestions and recommendations are made to: 1) the legislature; 2)
the courts (as well as to the Prosecutor’s Office and pre-trial investigation officers) and
3) State representatives, who consider EU draft laws in the joint working groups, with
the purpose of solving theoretical and practical problems in the field of evaluative
features of corpus delicti.

Object of the research. The object of the research is revealed in a topic of the
dissertation — evaluative features of corpus delicti. Evaluative feature 1s an
interdisciplinary category of science. According to that, the research is related mainly to

the substantive Criminal Law, however also includes the knowledge of logics,
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linguistics, theory of law, law of criminal procedure, the qualification of criminal acts,
etc.

Evaluative features are being used in many institutes of Criminal Law. The
borders of the research are very strict — only evaluative features existing in the
compositions of the criminal acts are analyzed. Because of that reason the research does
not include evaluative features, that despite of their existence in the CC, are not the
features of corpora delicti (e.g. evaluative features of the different forms of the release
from criminal liability or release from penalty). From the opposite side of view, the
research does not include all kinds of features of corpus delicti — it is bound to only one
specific kind of them — evaluative features.

Goal and tasks of the research. The goal of the research is the identification,
evaluation and complex analysis of the theoretical and practical problems related to
evaluative features of corpus delicti. To achieve the goal of the research, the following
tasks are set: 1) to represent the concept of evaluative features of corpus delicti; 2) to
formulate the definition of evaluative feature of corpus delicti; 3) to examine the
expression and spread of evaluative features of corpus delicti, their dynamics in the CC,
and comparatively in the international, EU legal sources, and in the sources of foreign
countries; 4) to analyse the content of evaluative features of corpus delicti, that are
mostly applied in the criminal justice; to identify the criteria of their content; 5) to reveal
the main trends of legislation and application of evaluative features, and evaluate their
perspectives; 6) to present decisions and recommendations of the identified issues,
related to evaluative features of corpus delicti.

Sources of the research. The main source of the research is the Criminal Code
of the Republic of Lithuania. The additional sources are: other legislation of the
Republic of Lithuania (Constitution, laws, executive acts, etc.), the jurisprudence of the
Constitutional Court of the Republic of Lithuania, various legal acts of the United
Nations, Council of Europe, EU and foreign countries. The focus is made on the draft
laws and their accompanying documents as well. One of the most important materials of
the research is national and international case law (e.g. the jurisprudence of ECHR;
Court of Justice of the European Union; the International Criminal Court, governed by
the Rome Statute; the Supreme Court of Lithuania, and additionally the jurisprudence of

the other Lithuanian courts). The dissertation is also based on the specialized literature.
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The scientific works of Criminal Law scholars from Russia (V. Piteckij, V. Kudriavcev,
0. Sumilina, etc.), Germany (J. Wessels, E. Wolf, G. Hegel, etc.), USA (B. Van Schaak,
Z. Price, J. Samaha, etc.) are used most commonly in the study. The opinion of French
author J. Pradel considered as a highly authoritative as well. The dissertation is also
based on the works of the following Lithuanian scholars: G. Svedas, E. Bielianas, J.
Prapiestis, V. Pavilonis, M. Apanavicius, V. Piesliakas, A. Pikelis, V. Mikelénas, E.
Kiris, O. Fedosiukas, A. Abramavicius, etc.

Methods of the research. The following research methods are employed in the
dissertation: logical — analytical, comparative, linguistic, systematic, historical,
teleological, etc. Logical — analytical method is used in the dissertation widely: e.g. for
the analysis of the legislation, case law and scientific literature, evaluation and selection
of the most important information for the topic. Moreover, on the basis of this method
evaluative features of corpus delicti are classified into different groups; the definition of
evaluative feature is formulated; generalizations and general conclusions are made, etc.
Comparative method is used to compare national and international sources; valid and
invalid legislation; draft laws; the expression of different linguistic constructs of
evaluative features; a variety of different ideas of foreign academics, etc. Linguistic
method 1s used to explore the external side of evaluative feature — its linguistic form. On
the basis of systemic method, the essential trends of legislation and application of
evaluative features are obtained, and the prospects of these features in Lithuania criminal
justice system are evaluated. Historical method helped to analyse the origin and
evolution of evaluative feature of corpus delicti; the evolution of the principle nullum
crimen sine lege, etc. Meanwhile, feleological method is used for the analysis of the draft
amendments of the CC and their accompanying documents.

Academic novelty of the study. For the first time of the doctrine of Lithuanian
Criminal Law the topic of evaluative features of corpus delicti 1s examined
systematically and comprehensively. The particular evaluative features in scientific
publications are not infrequent, however in so far they have been analyzed only in the
context of the particular corpora delicti, and usually not very accurate understanding the
meaning of their usage.

The main dogmas of evaluative features of corpus delicti have not changed from

the Year 1980, when the textbook of co-authors M. Apanavicius and V. Pavilonis “The
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Theoretical Basics of Qualification of Crimes” was published. In that textbook scientists
explained the main differences between formal and evaluative features, revealed the
characteristics of evaluative features, emphasized the main reasons of their usage in
Criminal Law and showed some examples of particular evaluative features. After that
time only some Lithuanian Criminal Law scientists have written widely on evaluative
features of corpus delicti. Among them G. Svedas should be mentioned, who constantly
highlights the existing problems of evaluative criteria in the context of criminal policy of
the Republic of Lithuania. The exposed accents show the need of systematical review or
even renew and (or) the addition of the doctrine of evaluative features of corpus delicti.

Practical value of the study. The addressees, for which the results of the
research may be useful, are very different. In particular, the study should be relevant to
the legislative bodies constructing the compositions of the criminal acts. The results of
the second part of the dissertation, where the knowledge about the impression and spread
of evaluative features of corpus delicti is systemized, should contribute in finding an
optimal balance between the formal and evaluative features of corpus delicti,
consistency in the wording of the CC; optimizing the usage of the authentic
interpretation in the Special Part of the CC, etc.

There are emphasized in the dissertation that the main factor affecting the
growth of such features is EU legislation. That is why the study should be useful for the
representatives of Lithuania, who harmonize EU draft laws, and for the national
specialists, who implement already adopted EU legislation.

However, the biggest value of this dissertation should be to the criminal justice.
This study could be a methodological material for the judges, prosecutors, pre-trial
investigation officers, who incriminate the particular evaluative features of corpus
delicti, as well as for private prosecutors. The attention in the text is drawn to the
particularities of the incrimination of evaluative features and to the most common their
application errors, as well as to the possible procedural outcomes of them. According to
that, the research should develop the legal consciousness of law enforcement officials,
who apply evaluative features of corpus delicti in their practical work, and reduce the
problems related to the differences of their legal consciousness, the lack of competence

and integrity.
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Finally, this study may be useful for scholars. The material of the research could
be applied while teaching students Criminal Law and Qualification of Criminal Acts
disciplines at the university. The addressee of this study could also be every ordinary
individual interested in the description of criminal acts in the CC.

Defended statements:

1. Evaluative feature of corpus delicti: the feature of corpus delicti, that neither in
criminal law, nor in jurisprudence is defined by universal criteria; which
changeable normative content is obtained not only from criminal law and (or)
jurisprudence, but also from the legal consciousness of the subject, who
interprets it in the context of ad hoc evaluated facts.

2. Evaluative features of corpus delicti are not avoidable in the modern Criminal
Law and do not oppose to the principle of nullum crimen sine lege. However, in
the compositions of the criminal acts they should be used only in cases, when
formalization of the feature is technically impossible and (or) irrational.

3. The usage of evaluative features of corpus delicti in the Criminal Code of the
Republic of Lithuania has the following characteristics: wide spread; rapid
growth; lack of consistency and system.

4. In the case of incrimination evaluative feature of corpus delicti, the detailed
reasoning is mandatory: not only relating to the particular factual circumstances,
but also specifying the criteria of its content disclosure.

5. The biggest part of identified evaluative features of corpus delicti can be
attached to this species only relatively, because of the case law tendency to link
their content with certain empirical and static standards.

Approval of the research results.

The author has prepared four scientific articles related to the topic of the
dissertation. Three of them are published in Vilnius University Law Faculty’s research
papers journal ‘‘Law’’ (period of Years 2008 — 2012), one of them (written in English) is
published in the scientific journal of Kaunas University of Technology “Social Sciences”
(Year 2012). The dissertation has been discussed at the Criminal Law Department of
Law Faculty of Vilnius University. The Criminal Law Department and the Council of

Law Faculty of Vilnius University have recommended to defend the dissertation.
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REVIEW OF THE CONTENTS OF THE DISSERTATION

The results of the research are presented in four separate parts of the dissertation.
The first part consists of three chapters and reveals the conception of evaluative feature
of corpus delicti. This part includes the origin, development, linguistic, axiological and
legal nature of evaluative features, the main reasons of using them in criminal
legislation; their compatibility with the principle nullum crimen sine lege; as well as
identifies and evaluates the essential characteristics of such type of features. On the basis
of identified characteristics, the definition of evaluative feature of corpus delicti is
formulated.

The expression and spread of evaluative features of corpus delicti in the
normative sources of Criminal Law are analyzed in the second part of the dissertation.
The Criminal Code of the Republic of Lithuania plays the biggest role among these
sources. This structural part of the study consist of four different chapters. The
identification problem of evaluative features is revealed in the first chapter. Afterwards,
using different research criteria the expression and spread of evaluative features of
corpus delicti in the CC are analyzed: 1) under the criteria of the sources of
identification; 2) under the criteria of linguistic construct; 3) under the criteria of the
nature and degree of evaluation; 4) under the criteria of the structural components of the
composition of the criminal act; 5) under the criteria of the particular chapters and
articles of the Special Part of the CC. Totally 51 different species and 333 individual
evaluative features of corpus delicti in the CC have been calculated. At the end of this
chapter the cases of the authentic interpretation of evaluative features of corpus delicti
are analyzed.

The third chapter of the second part focusing on the dynamics of the usage of
evaluative features of corpus delicti in the CC. Moreover, actual wording of the CC is
compared to the wording of Lithuanian Criminal Code, 1961. The second part of the
dissertation is completed with comparative analysis of Russia’s, France’s, Germany’s
criminal codes, EU and international legislation in the sphere of the usage of evaluative
features of corpus delicti.

The particularities of the content of evaluative features of corpus delicti are

analyzed in the third part of the dissertation. The basement of this part is Lithuanian
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judicial practice with particular emphasis on the jurisprudence of the Supreme Court of
Lithuania and the Court of Appeal of Lithuania. The object of this research is specific
corpora delicti most commonly applied (according to the official statistics) in Lithuanian
courts: crimes and misdemeanours against property, property rights and property
interests (Chapter XXVIII of the CC); crimes against human life (Chapter XVII of the
CC); crimes against human health (Chapter XVIII of the CC); crimes and
misdemeanours against public order (Chapter XL of the CC). According to that, the
content and its criteria of these specific evaluative features of corpus delicti are
analyzed: the valuables of a considerable scientific, historical or cultural significance;
major harm; in a generally dangerous manner; helpless state; torture; another
particularly cruel manner; inducements of hooliganism; state of sudden passion;
particularly offensive conduct; defiant conduct; threats; taunting; acts of vandalism;
taboo words; indecent conduct; disrupting (disturbing) public peace or order.

The fourth part of the dissertation is devoted to the prospective analysis of the
usage of evaluative features of corpus delicti in Lithuanian Criminal Law. The most
relevant draft laws of the CC amendments and their accompanying documents are
analyzed in this part, as well as summarized case law. Moreover, the most relevant
tendencies of the lawmaking, regulation, application in criminal justice and perspectives
in Lithuanian Criminal Law of evaluative features of corpus delicti have been derived

from this structural part of the dissertation.
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CONCLUSIONS AND PROPOSALS

1. The feature of corpus delicti: a structural component of corpus delicti, which
on its own has individual normative value, that is significant for the qualification
of the criminal act and its distinction from the others. Ideally any single feature
of corpus delicti is essential (exception due to alternative features of the
composition) and along with the other features of corpus delicti sufficient to
qualify an act as criminal and distinct it from other criminal acts, other breaches

of law or incidents.

2.  Evaluative feature of corpus delicti: the feature of corpus delicti, that neither in
criminal law, nor in jurisprudence is defined by universal criteria; which
changeable normative content is obtained not only from criminal law and (or)
jurisprudence, but also from the legal consciousness of the subject, who

interprets it in the context of ad hoc evaluated facts.

3. Evaluative features of corpus delicti are not avoidable in the modern Criminal
Law and do not oppose to the principle of nullum crimen sine lege. However, in
the compositions of the criminal acts they should be used only in cases, when

formalization of the feature is technically impossible and (or) irrational.

4. At least one evaluative feature of corpus delicti i1s used in more than a half
articles of the Special Part of Lithuanian Criminal Code, usually describing the
actus reus. The linguistic constructs of such features generally are made of the
parts of speech, meaning the changeable peculiarities of the things, events or

actions.

5. The positive effects of the reform of the Criminal Code (2000) in the field of
evaluative features of corpus delicti are related to the improvement of the
common requirements of the legal technique and language. However, the
individual attention to the problem of evaluative features of corpus delicti is still
missing in the legislation. The amendments of the Criminal Code are
characterized by the lack of consistency, system and argumentation in using

evaluative features of corpus delicti.
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The growth of evaluative features of corpus delicti in the period of 2010 — 2012
is double, comparing it to the first Years of effect of the Criminal Code (2000).
Further spread of these features in the Criminal Code, affected by the

implementation of EU legislation, is predictable.

In order to optimize the usage of evaluative features of corpus delicti in the

Criminal Code, it is recommended:

— for the representatives of Lithuania, considering the new EU legislative
proposals in the joint working groups, — to be principled on the purpose to
comply them with the national Criminal Code, as well as to avoid over
abstract crime definitions in the final versions of such proposals;

— for the Lithuanian legislator — to intensify the use of its discretion
independently choose the techniques and instruments of the EU directives
implementation, and amend the Criminal Code only if it is really inevitable;

—  for the persons in charge of drafting the amendments of the Criminal Code,
in the cases when the term of evaluative nature is drafted, — to provide at
least minimal criteria of its content disclosure in the 4th part of the

explanatory note.

In the case of incrimination evaluative feature of corpus delicti, the detailed
reasoning is mandatory: not only relating to the particular factual circumstances,

but also specifying the criteria of its content disclosure.

Although revealing the content of particular evaluative feature of corpus delicti
it 1s necessary to rely on professional knowledge of experts or specialists, the
final decision on the content of such feature belongs to the court. The court must
be initiative and does not rely blindly on the opinion of expert or specialist, but

evaluate it through its conscientious prism.
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10.

11.

12.

The most common evaluative feature of corpus delicti in the Criminal Code is
major harm (43 times of use in different compositions). The Code distinguishes
two types of major harm: major pecuniary harm and major non-pecuniary
harm, that differ one from the other not only under their content, but also under
their incrimination particularities. In the case of major pecuniary harm the main
criterion of its content disclosure is monetary value, that ideally outweighs the
others. Major non-pecuniary harm is the feature of much more abstract and
complex character, the criteria of its content disclosure are equivalent and

usually depend on the characteristics of the specific corpus delicti.

The composition of Violation of Public Order (as a crime and as a
misdemeanour, Article 284) is made mostly from evaluative features of corpus
delicti. The actus reus of Violation of Public Order is criticized, especially
because of the excessive use of alternative delicti methods. The construct of the
composition of Violation of Public Order, that is based mainly on evaluative
features of corpus delicti, causes a lot of practical problems: unclear delimitation
of a crime and misdemeanour or administrative violation; as well as incorrect
application of it in practice (e.g. crime of Violation of Public Order is being
applied in practice for the thirty times more than misdemeanour of Violation of

Public Order, even though it should be vice versa).

The biggest part of identified evaluative features of corpus delicti can be
attached to this species only relatively, because of the case law tendency to link

their content with certain empirical and static standards.

17



LIST OF AUTHOR’S ACADEMIC PUBLICATIONS RELATED TO THE
DISSERTATION

1. VERSEKYS, Paulius. Some Regulation Problems of Criminal Amenability of
Sexual Harassment in the Republic of Lithuania. Law: Research Papers, Vol. 68,

Vilnius University publishing house, Vilnius, 2008.

2. VERSEKYS, Paulius. The Conception of the Constituent Feature of the Body of
Criminal Act and the Main Factors Affecting It. Law: Research Papers, Vol. 82,
Vilnius University publishing house, Vilnius, 2012.

3. VERSEKYS, Paulius. Principle Nullum Crimen Sine Lege and Evaluative Criteria
of the Body of the Criminal Act: Correlation Problem. Law: Research Papers,

Vol. 85, Vilnius University publishing house, Vilnius, 2012.

4. VERSEKYS, Paulius. Liberal Construction of the Composition of the Criminal
Act and the Maxim Nullum Crimen Sine Lege: the Intersection and the Solution.
Scientific journal “Social Sciences”, Vol. 2(76), Kaunas University of

Technology, Kaunas, 2012.

18



INFORMATION ABOUT THE AUTHOR

Paulius Verdekys was born on the 27" of September 1985 in Vilnius, Lithuania.

Education:

2004: graduated with honours from Antakalnis Secondary School in Vilnius.

2004 — 2009: achieved Master’s degree in Social Sciences, Faculty of Law, Vilnius
University.

2009 — 2013: PhD candidate in Social Sciences, Department of Criminal Justice of

Faculty of Law, Vilnius University.

Scientific and educational activities:

2009 — up to now — lecturer of the course unit “General Part of Criminal Law” (for
2" Year students) at Faculty of Law, Vilnius University.

2012 — up to now — lecturer of the course unit “Issues of Qualification of Criminal
Acts” (for 4™ and 5™ Year students) at Faculty of Law, Vilnius University.

2013 — up to now — lecturer of the course unit “Criminal Liability for Particular
Criminal Acts” (for 5™ Year students) at Faculty of Law, Vilnius University.
Textbook [co-author]: “Introduction to Lithuanian Law”. “Technologija”, Kaunas,
2012 (ISBN: 978-609-02-0227-2).

Scientific article [co-author]: “The Strengthening of the Rights of the Suspects and
the Accused Persons in Lithuania: a Prospective Analysis in the Context of the EU
Legislation”. In 10 Years of Existence of Lithuanian Code of Criminal Procedure.

Vilnius University, 2012 (ISBN: 978-9986-555-38-4).

International scientific internships, conferences and symposiums:

16-28 October 2011 (Brussels, Belgium) — Internship at the General Secretariat DGH
of the Council of the European Union — “Training in Preparation for Chairing EU”.
Supervisor: Hans G. Nilsson.

13-15 April 2011 (Budapest, Hungary) — International conference “European e-
Justice Now and in the Future”. Organized by the European Commission and

Hungary.

19



- 4-6 May 2011 (Budapest, Hungary) — International Symposium on the Fight against
Fraud and Corruption in the EU. Organized by Academy of European Law (ERA).

- 19-20 June 2011 (Brussels, Belgium) — Third Experts’ Meeting on Identity Theft and
Identity Management. Organized by the European Commission.

- 22-23 September 2011 (Brussels, Belgium) — Experts’ Meeting on Procedural Rights
of Vulnerable Persons (Measure “E” of the Roadmap). Organized by the European
Commission.

- 13-16 December 2011 (Strasbourg, France) — 37™ plenary meeting of Select
Committee of Experts on the Evaluation of Anti-Money Laundering Measures and
the Financing of Terrorism. Organized by the Council of Europe.

- 18-20 April 2012 (Utrecht, Netherlands) — International Conference “Choice of
forum in cooperation against EU financial crime: freedom, security and justice & the
protection of specific EU-interests”. Organized by Willem Pompe Institute, Utrecht
University.

- 2-4 May 2012 (Copenhagen, Denmark) — International Conference “Towards more
Effective Asset Recovery in the EU: Tracing and Confiscating Illicit Proceeds while
Protecting the Financial Interests of the EU”. Organized by ERA.

- 18-20 October 2012 (Warsaw, Poland) — International Scientific Conference
“Evidence in EU Fraud Cases”. Organized by OLAF and ELRA.

- 17-18 January 2013 (Trier, Germany) — International Conference “European Public
Prosecutor‘s Office”. Organized by OLAF and ERA.

- 21-23 March 2013 (Birmingham, UK) — International Conference “The Challenges

of Transnational Investigations”. Organized by University of Birmingham.
Professional experience:

- 2008 — 2009: Inspector at the Criminal Police Division of Vilnius County Police
Headquarters.

- 2010 —2012: Chief Specialist at the Division of Criminal Justice, Administrative and
Criminal Justice Department, Ministry of Justice of the Republic of Lithuania.

- 2013 — up to now: Assistant at the Department of Criminal Justice of Faculty of Law,

Vilnius University.

20



DISERTACIJOS REZIUME

Temos problematika ir aktualumas. Teisés sistemoje materialioji baudZiamoji
teis€¢ pasizymi specifika, nulemiancia Sios teisés Sakos glaudzias sgsajas su valstybe.
Baudziamoji teis¢ yra pagrindinis valstybés jrankis siekiant apsaugoti Konstitucijoje
jtvirtintas esmines atskiro individo, visuomenés ir valstybés vertybes. Neatsitiktinai
nacionaliné baudziamoji teis¢ net ir tarptautinéje plotméje yra traktuojama kaip valstybés
suvereniteto iSraiSka. Kita vertus, baudziamoji teisé taip pat yra represinio pobiidzio
teisés Saka, o jos poveikio priemonés yra pacios griez¢iausios, labiausiai suvarzancios
pazeid¢jo teises. D¢l tos priezasties baudziamoji atsakomybé yra ultima ratio (paskutiné
priemon¢), kurios taikymas ribojamas specialiyjy baudZziamosios teisés principy. Tarp jy
ypatinga vaidmenj atlieka nullum crimen sine lege (néra nusikaltimo be jstatymo)
principas, kurio uZuominos siekia pacius seniausius raSytinius baudziamosios teises
Saltinius. Nullum crimen sine lege principo déka baudZiamasis jstatymas yra pagrindinis
baudZziamosios teisés Saltinis, o jame pateiktas nusikalstamos veikos apraSymas —
nusikalstamos veikos sudétis — vienas formaliyjy baudziamosios atsakomybés pagrindy.
IS to seka, kad tradiciSkai Kontinentinés teisés sistemos baudZziamojoje teis¢je
akcentuojamas teisés normos formalusis pobiidis, o baudziamieji jstatymai konstruojami
pasitelkiant tikslius ir aiSkius formaliuosius poZzymius, kuriy interpretavimas yra
varzomas visy pirma ,,baudziamojo jstatymo raidés®.

Taciau iSanalizavus jvairiy Europos valstybiy baudZziamyjy jstatymy teisés
technika, matyti, kad jy formalusis pobiidis néra suabsoliutinamas. AtvirkS¢iai —
nevengiama paraleliai formaliesiems pozymiams vartoti ir abstrakciy formuluociy, kuriy
turinys baudZiamuosiuose jstatymuose nedetalizuojamas. Vienas 1§ tokiy baudZiamojo
jstatymo teisés technikos biidy — vertinamyjy pozZymiy, pasizyminciy santykiniu
neapibréztumu, jy norminio turinio priklausomybe nuo interpretatoriaus teisinés sgmones
bei faktiniy aplinkybiy vertinimo ad hoc, vartojimas. Kaip iSvardintos vertinamyjy
poZzymiy savybés dera su nullum crimen sine lege principu — klausimas, ] kurj atsakymo
baudziamosios teisés mokslininkai nerado visg XX amZiy ir tebeiesko iki Siol.

Placiausiai  vertinamyjy poZymiy problematika nagrinéjama  Rusijos
baudZiamosios teisés doktrinoje, 1§ kurios yra perimtas ir vertinamojo pozymio terminas.

Lietuvos baudziamosios teisés tradicija, kaip ir didZiosios dalies buvusios SSRS
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valstybiy, yra perémusi vertinamojo pozymio terming. Kita vertus, vertinamyjy poZymiy
problematika néra susijusi vien su Lietuvos, Rusijos ar kity atskiry valstybiy
baudZiamosios teisés mokslu, o yra platesnio pobtidzio. Tai patvirtina plati Europos
Zmogaus Teisiy Teismo (toliau — EZTT) jurisprudencija Zmogaus teisiy ir pagrindiniy
laisviy apsaugos konvencijos (toliau — EZTK) 7 straipsnio (,,Néra bausmés be jstatymo*)
bylose. I3analizavus EZTT jurisprudencija, akivaizdu, kad vertinamyjy nusikalstamos
veikos sudéties pozymiy problematika, tiesa — kitais pavadinimais ir formomis, yra
palietusi daugelj Kontinentinés teis€s sistemos valstybiy baudziamosios teisés doktriny.

Nepaisant ne itin plataus vertinamojo poZymio termino paplitimo Vakary
Europos baudziamosios teisés doktrinose, jo pasirinkimas aptariamam reiSkiniui
apibiidinti Lietuvos baudziamojoje teis¢je laikytinas logiSkai pagristu. Vertinimas yra
universalus terminas, kuris vartojamas daugelyje moksly: politikoje, vadyboje ir
administravime, matematikoje, informatikoje, medicinoje ir pan. Nagrinéjamai tematikai
Salia teisinés pacios svarbiausios yra aksiologiné ir lituanistiné vertinimo sampratos.
Nors kiekviena atskira vertinimo samprata pasizymi specifika, visiems vertinimams
bendra tai, jog jie parodo, kuo vertinimo dalykas yra reikSmingas be savo objektyviy ir
tiksliai iSmatuojamy matmeny.

Vertinamieji nusikalstamos veikos sudéties pozymiai, kaip rodo atlikto tyrimo
rezultatai, jtvirtinti daugiau nei puséje visy Lietuvos Respublikos baudziamojo kodekso
(toliau — BK) specialiosios dalies straipsniy. Nepaisant to, Lietuvos baudziamosios teises
doktrina vertinamyjy nusikalstamos veikos sudéties pozymiy aspektu yra itin skurdi —
bendrgja §iy poZymiy problematika néra paraSyta né vieno atskiro mokslinio straipsnio.
Daugiau nei keletg pastraipy vertinamyjy pozymiy problematikai baudziamojoje teis¢je
savo moksliniuose veikaluose yra skyre M. Apanavidius su V. Paviloniu, G. Svedas, A.
Pikelis, V. Mikelénas (tiesa, Sis autorius baudzZiamosios teisés problematika paliecia tik
1§ dalies), S. Bikelis savo disertacijoje ir kai kurie kiti autoriai. Be to, atkreiptinas
démesys, kad G. Svedas yra vienintelis i§ Lietuvos mokslininky pabandes empiriskai
suskaiCiuoti vertinamuosius poZymius BK nusikalstamy veiky sudétyse. Paprastai
Lietuvos baudziamosios teisés doktrinoje vertinamyjy nusikalstamos veikos sudéties
poZymiy tematikos gvildenimas apsiriboja tik konkre€iy nusikalstamy veiky sudéciy
poZymiy analize. Atskirus vertinamuosius nusikalstamos veikos sudéties poZymius yra

analizave: R. Aliukonien¢ (staiga labai susijaudinus; kankindamas ar kitaip itin
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Ziauriai), A. Vosylitte (didelés mokslinés, istorinés ar kultiirinés reiksmés turincios
vertybés), O. Fedosiuk (didelé Zala asmens teisems ar teisétiems interesams
savavaldziavimo sudétyje), L. PaksStaitis (didelé Zala piktnaudziavimo sudétyje), E.
Gruodyté (vieSosios tvarkos pazeidimo sudéties vertinamieji poZymiai), T. Girdenis

Dalies mokslininky tarpe paplitusi nuomon¢, kad Lietuvoje yra gilios teisinés
tradicijos, bet vis dar ,,nenusistovéjusi‘ teisiné sistema. Tai gali biiti viena i§ priezascCiy,
kod¢l daugiausia i§ Rusijos baudZiamosios teis€s mokslo perimtos ir tris — keturis
deSimtmecius nepakitusios nusikalstamos veikos sudéties pozymio koncepcijos
pagrindinés dogmos traktuojamos kaip ,nepajudinamos®. Vis délto per paminétg
laikotarpj 1§ esmés pakito ne tik Lietuvos politiné terpé, bet ir didzioji dalis jos teisinés
bazés, dél ko nauji nusikalstamos veikos sudéties pozymio ir atskiry jo risiy (tarp jy —
vertinamyjy poZymiy) teoriniai tyrimai yra bitini.

Taip pat pabréztina, kad tiriamoji problema jokiu biidu néra vien teorinio
lygmens. Kaip rodo atliktas tyrimas, vertinamyjy nusikalstamos veikos sudéties pozymiy
baudZiamajame jstatyme kasmet sparCiai daugéja — pastaruoju metu $ig tendencija
labiausiai nulemia ES teisés akty jgyvendinimas.

Istatymy leidybos prasme vertinamyjy poZymiy teorijos nesuvokimas arba
netinkamas suvokimas turi tiesioging jtaka teisés spragy atsiradimui baudziamajame
jstatyme, taip pat naujy normy neatitikimui konstituciniams teis¢tumo ir nullum crimen
sine lege principams, o kartu ir EZTK 7 straipsniui bei EZTT suformuluotai
jurisprudencijai. Nors kol kas tokio precedento prie§ Lietuva dar néra buve, bet daliai
kity Europos valstybiy jau yra teke atlyginti pareiskéjams Zalg dél nepakankamai tiksliy
ar aiSkiy baudziamojo jstatymo nuostaty.

Vertinamojo poZymio terminas tiesiogiai vartojamas Lietuvos teismy
baudziamyjy byly praktikoje, kur taip pat yra suformuluotos specifinés jo inkriminavimo
taisykleés. Pavyzdziui, inkriminuojant vertinamgjj nusikalstamos veikos sudéties pozymj,
ne tik bitina jj iSsamiai pagristi, susiejant su konkreciomis faktinémis aplinkybémis, bet
ir ad hoc nurodyti jo turinio atskleidimo kriterijus. Be to, jeigu jstatymy leidéjas
baudZiamajai atsakomybei kilti yra nustates tam tikra vertinamgjj nusikaltimo sudéties
poZzymj, tai veikoje ar jos padariniuose nustacius §j pozymyj, jo specifikos pagrindu
pripazinti veikg mazareikSme negalima. Nepaisant to, teismy praktikoje iSvesty taisykliy
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laikymasis atskirose bylose néra suabsoliutinamas, kadangi nesugebama identifikuoti
taikomo nusikalstamos veikos sudéties pozymio pobiidzio. IS to seka, kad vertinamasis
poZymis galutiniame teismo sprendime néra iSsamiai pagrindziamas, o tai gali lemti
netinkamg baudZiamojo jstatymo pritaikymg arba esminj baudZiamojo proceso
pazeidimg (vieni apeliacinio ir kasacinio skundy pagrindy).

Atsizvelgiant ] tai, disertacijoje sisteminama tarptautin¢ ir nacionaliné teismy
praktika vertinamyjy poZymiy bylose, daromi apibendrinimai, o jy pagrindu pateikiami
siilymai ir rekomendacijos jstatymy leidéjui, teismams (taip pat prokuratiirai,
ikiteisminio tyrimo institucijoms) ir valstybés atstovams, derinantiems ES teisés akty
projektus bendrose darbo grupése, siekiant iSspresti vertinamyjy nusikalstamos veikos
sudéties pozymiy kontekste egzistuojancias praktines problemas.

Tyrimo objektas. Tyrimo objekta apibiidina disertacijos temos pavadinimas —
vertinamieji nusikalstamos veikos sudéties pozymiai. Vertinamieji poZymiai —
tarpdisciplininé ir teisés pozidriu tarpSakiné kategorija. AtsiZvelgiant | tai, tyrimas
siejamas su materialigja baudziamgja teise, fakultatyviai pasiremiant logikos,
lingvistikos, bendrojo mokslo apie teis¢ discipliny, taip pat baudziamojo proceso teises,
nusikalstamy veiky kvalifikavimo ir keleto kity teisés Saky ar jy instituty bei atitinkamy
doktriny Ziniomis.

Vertinamieji pozymiai baudZiamosios teisés Sakoje vartojami ne viename jos
institute. Sio tyrimo ribos grieztai apibréztos — analizuoti tik nusikalstamy veiky
sudétyse egzistuojantys vertinamieji poZymiai. D¢l tos prieZasties tyrimas neapima ty
vertinamyjy poZymiy, kurie nors ir jtvirtinti baudZiamajame jstatyme, bet néra
nusikalstamy veiky sudéciy poZymiai (pavyzdziui, baudZziamaja atsakomybe Salinancias
aplinkybes ar specialias atleidimo nuo baudziamosios atsakomybés sglygas numatantys
vertinamieji pozymiai). ApibréZiant tyrimo ribas kitu aspektu — tyrimas orientuotas ne |
visus nusikalstamos veikos sudéties pozymius, o tik ] vieng i§ daugelio jy riisSiy —
vertinamuosius.

Tyrimo dalykas. Tyrimo dalykas yra vertinamyjy nusikalstamos veikos sudéties
poZzymiy samprata, kiirimas, reglamentavimas ir taikymas baudzZiamojoje justicijoje.
Disertacijos déstomaja dal; pradéjus nuo bendrosios vertinamyjy nusikalstamos veikos
sudéties pozymiy sampratos pateikimo, toliau tyrimas orientuotas ] Lietuvos

baudZiamosios teisés atvejo analiz¢. Tarptautinis ir uzsienio Saliy reglamentavimas,
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teis¢kiira ir taikymas dél griezty formaliy reikalavimy disertacijos turinio apimciai
daugiausia analizuoti lyginamuoju aspektu.

Baudziamojo jstatymo veikimas néra vienalytis, o atskiros jo kryptys néra
vienodai susijusios su darbo tematika. Tyrimo dalykas siejamas su baudziamojo jstatymo
represine funkcija. Sia specifing tyrimo kryptj nulemia vertinamyjy nusikalstamos veikos
sudéties pozymiy pobidis — pastaryjy norminis turinys detaliai atsiskleidzia tik juos
taikant baudziamojoje justicijoje — vertinant faktines bylos aplinkybes ad hoc. D¢l tos
priezasties, nors prevenciné baudziamojo jstatymo veikimo funkcija (kiek tai yra susije
su vertinamaisiais nusikalstamos veikos sudéties pozymiais) darbe néra eliminuojama,
jai tenka fakultatyvus vaidmuo.

AtsiZzvelgiant | vieng 1§ esminiy vertinamyjy poZymiy savybiy — norminio turinio
atskleidimg ad hoc, tyrimo dalykas apima ir jy inkriminavimo aspektus. Nusikalstamos
veikos sudéties inkriminavimas, kaip ir su juo tiesiogiai sgveikaujantis nusikalstamos
veikos kvalifikavimas, — kompleksiniai tarpSakiniai institutai, susij¢ ne tik su materialine
baudZiamaja teise, bet ir su kitomis teisés Sakomis, o ypa¢ baudZiamuoju procesu.
Atitinkama kryptimi orientuotas ir tyrimo dalykas.

Vis délto deréty atkreipti démesj, kad suformuluotas temos pavadinimas nulemia
tam tikrg norminio bei faktinio elementy tarpusavio hierarchijg tyrimo krypties aspektu.
Nors nusikalstamos veikos kvalifikavimas sietinas tiek su normos turinio atskleidimu,
tiek su fakty jvertinimu, tiek jy tarpusavio tapatinimu, tyrimo ,,atramos taskas* yra Sios
triados norminis elementas — t. y. sudéties turinys. Faktai daugiausia analizuoti tik tiek,
kiek jie susije ir padeda atskleisti norminj nusikalstamos veikos sudéties poZymio turinj,
taip pat tekste pateikiami praktiniy pavyzdziy pavidalu.

Tyrimo tikslas ir uzdaviniai. Tyrimo tikslas yra teoriniy ir praktiniy problemy,
susijusiy su vertinamaisiais nusikalstamos veikos sudéties pozymiais, identifikavimas, jy
jvertinimas ir kompleksin¢ analizé bei galimy sprendimy ar rekomendacijy pateikimas.
Tyrimo tikslui pasiekti keliami Sie uzdaviniai: 1) pateikti vertinamojo nusikalstamos
veikos sudéties poZymio sampratg; 2) suformuluoti vertinamojo nusikalstamos veikos
sudéties pozymio apibrézimg; 3) iStirti vertinamyjy nusikalstamos veikos sudéties
poZymiy raiSka ir sklaida, jy masyvo dinamikg Lietuvos baudZiamajame jstatyme, o
lyginamuoju aspektu ir uzsienio Saliy, tarptautiniuose bei ES teisés Saltiniuose; 4)

iSanalizuoti Lietuvos baudziamojoje justicijoje daZniausiai taikomy nusikalstamy veiky
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sudéciy vertinamyjy poZzymiy turinj; identifikuoti jy turinio atskleidimo kriterijus; 5)
atskleisti pagrindines vertinamyjy nusikalstamos veikos sudéties pozymiy kiirimo ir
taikymo tendencijas Lietuvos baudZziamojoje teis€je ir jvertinti jy perspektyvas; 6)
pateikti identifikuoty teoriniy ir praktiniy problemy, siejamy su vertinamaisiais
nusikalstamos veikos sudéties pozymiais, galimus sprendimus ir (ar) rekomendacijas.

Tyrimo S$altiniai. Pagrindinis tyrimo Saltinis yra Lietuvos baudziamasis
jstatymas. Taip pat remtasi kitais Lietuvos Respublikos teisés aktais (Lietuvos
Respublikos Konstitucija, jstatymais, poijstatyminiais teisés aktais), Lietuvos
Respublikos Konstitucinio Teismo doktrina, jvairiais Jungtiniy Tauty, Europos Tarybos,
Europos Sagjungos ir uzsienio Saliy teisés aktais. Be galiojanCiy teisés akty didelis
démesys skirtas BK projekty ir jy lydimyjy dokumenty analizei.

Vienas 1§ paciy svarbiausiy tyrimo Saltiniy — tarptautiniy ir nacionaliniy teismy
jurisprudencija, kuri kiekybine prasme sudaro apie pus¢ viso disertacijoje panaudoty
Saltiniy sarafo. Tarptautinégje plotméje didZiausias démesys skirtas EZTT
jurisprudencijai, o Tarptautinio BaudZziamojo Teismo ir Europos Sgjungos Teisingumo
Teismo jurisprudencija tirta lyginamuoju aspektu. Tarp nacionaliniy teismy didZiausias
démesys skirtas Lietuvos AuksSc¢iausiojo Teismo, o fakultatyviai ir kity Lietuvos
bendrosios kompetencijos teismy praktikai.

Be teisés akty ir teismy jurisprudencijos darbe remtasi specialigja uZzsienio ir
Lietuvos mokslininky literatiira. Tarp uzsienio autoriy didziausig dal; uzima Rusijos (V.
Piteckis, V. Kudriavcevas, O. Sumilina ir kt.), Vokietijos (J. Wessels, E. Wolf, G. Hegel
ir kt.) ir Jungtiniy Amerikos Valstijy (B. Van Schaak, Z. Price, J. Samaha ir kt.)
mokslininkai. Kaip itin autoritetinga traktuota pranciizo J. Pradel pozicija analizuojama
tematika. IS Lietuvos materialinés baudziamosios teisés autoriy daugiausia remtasi G.
Svedo, E. Bieliano, J. Prapies¢io, V. Pavilonio, M. Apanaviciaus, V. Piesliako, O.
Fedosiuk, A. Abramaviciaus ir kt. moksliniais darbais.

Tyrimo metodai. Darbo siekis kompleksiSkai iSanalizuoti vertinamuosius
nusikalstamos veikos sudéties pozymius nuléme, kad jame naudoti jvairiis moksliniai
tyrimo metodai: loginis — analitinis, lyginamasis, kalbotyros, sisteminis, istorinis,
teleologinis ir kt. Loginis — analitinis metodas darbe naudotas placiausiai — atlikta teises
akty, teismy praktikos, mokslinés literatiiros analizé. Atrinkti tik patys aktualiausi temai

Saltiniai, 18skirtos ir panaudotos esminés jy nuostatos ir iStraukos. Loginio — analitinio
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metodo déka tekste daryti apibendrinimai, visi vertinamieji nusikalstamos veikos
sudéties pozymiai klasifikuoti ] atskiras grupes, suformuluotas vertinamojo
nusikalstamos veikos sudéties poZymio apibrézimas, o disertacijos pabaigoje bendrosios
tyrimo i8vados. Lyginamasis metodas naudotas lyginant tarpusavyje nacionalinés ir
tarptautinés teises Saltinius; galiojant] ir netekusj galios teisin] reguliavima, teisés akty
projektus; atskiry vertinamyjy pozymiy lingvistiniy konstrukcijy raiska; skirtingy
mokslininky idéjas ir pan. Kalbotyros metodu tirta iSorin¢ vertinamyjy nusikalstamos
veikos sudéties pozymiy pusé — jy lingvistiné konstrukcija. Sisteminis metodas naudotas,
tiriant vertinamyjy nusikalstamos veikos sudéties poZymiy visumg (masyva). Tokiu biidu
tirtos visos be iSimties nusikalstamy veiky sudétys, jtvirtintos BK. Sisteminio metodo
pagrindu i§vedamos pagrindinés vertinamyjy nusikalstamos veikos sudéties pozymiy
kiirimo ir taikymo tendencijos, jvertinamos perspektyvos Lietuvos baudziamosios teisés
sistemos kontekste. Istorinis metodas padéjo iSanalizuoti vertinamojo nusikalstamos
veikos sudéties poZymio kilme ir evoliucija, nullum crimen sine lege principo raida ir
pan. Tuo tarpu teleologinis metodas naudotas tiriant BK pataisy projekty lydimuosius
dokumentus ir jy pagalba interpretuojant vertinamyjy poZymiy turinj.

Darbo mokslinis naujumas. Disertacijoje pirma kartg Lietuvos baudZiamosios
teisés moksle sistemiSkai ir kompleksiSkai nagrin¢jama vertinamyjy nusikalstamos
veikos sudéties pozymiy tema. Atskiri vertinamieji poZymiai mokslininky publikacijose
minimi neretai, taciau tik tiek, kiek tai liecia analizuojamy specifiniy nusikalstamy veiky
sudéciy turinj, ir paprastai ne itin tiksliai suvokiant §iy poZymiy vartojimo prasmg.

Pagrindinés tezés vertinamyjy pozymiy kontekste tiek doktrinoje, tiek i$ jos
persikélusios ] teismy praktikg iSliko nepakitusios nuo M. Apanaviciaus ir V. Pavilonio
1980 m. iSleisto leidinio ,,Nusikaltimy kvalifikavimo teoriniai pagrindai laiky, kuriame
nepilnai trijy puslapiy apimtyje paaisSkinami vertinamyjy ir pastoviy sudéties poZymiy
skirtumai, atskleidziama dalis vertinamyjy poZymiy savybiy, akcentuojama pagrinding jy
vartojimo baudZiamajame jstatyme priezastis, pateikiama keletas vertinamojo pobiidzio
lingvistiniy konstrukcijy pavyzdZziy. Po to laiko kiek placiau vertinamuosius
nusikalstamos veikos sudéties poZymius savo publikacijose apras¢ vos keletas Lietuvos
autoriy, tarp kuriy paminétinas G. Svedas, baudZiamosios politikos kontekste nuosekliai

primenantis apie egzistuojancig vertinamyjy pozymiy problematika.
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Akcentuotieji aspektai rodo moksliniy dogmy vertinamyjy poZymiy tema
sisteminés perzitiros, o kartu galimo jy atnaujinimo ir (ar) papildymo poreikj. Sia
prielaidg nebyliai patvirtina faktas, kad Lietuvos baudZiamosios teisés doktrinoje iki Siol
néra pateikta vieningo ir nusistovejusio vertinamojo poZymio apibrézimo. Suvokiant
analizuojamos temos teorijos kriting bukle ir sudétingag problematika, disertacija visy
pirma orientuota ] Ziniy apie vertinamuosius nusikalstamos veikos sudéties poZymius
sukaupima, sisteminimg ir nuoseklios jy sampratos, atitinkancios egzistuojancig Lietuvos
teising baze, suformavima.

Praktiné darbo reikSmé. D¢l disertacijos tyrimo kompleksiSko pobiidzio
adresatai, kuriems gali biti naudingi jo rezultatai, taip pat yra labai jvairiis. Visy pirma
disertacija turéty biiti reikSminga teisékiiros subjektams, konstruojantiems nusikalstamy
veiky sudétis. Antrojoje disertacijos déstymo dalyje susistemintos Zinios apie
vertinamyjy nusikalstamos veikos sudéties pozymiy raiSka ir sklaida BK turéty
pasitarnauti, ieSkant optimalios pusiausvyros tarp formaliyjy ir vertinamyjy poZymiy
sudétyse, nuoseklumo baudziamojo jstatymo formuluociy vartojime, be to, optimizuojant
autentiSko aiSkinimo biuidus BK specialiojoje dalyje ir pan.

Pri¢jus prie iSvados, kad vienas svarbiausiy veiksniy, skatinan¢iy vertinamyjy
nusikalstamos veikos sudéties pozymiy masyvo augimg BK, yra ES teis¢, disertacijos
ketvirtojoje déstymo dalyje pateikiamos rekomendacijos ir pasiiilymai dé¢l jos perkélimo
1 nacionaling baudZiamaja teis¢. Atitinkamai dél tos priezasties tyrimas turéty biti
svarbus tiek Lietuvos atstovams, derinantiems ES teisés akty projektus, tiek ir
specialistams, jgyvendinantiems jau priimtus ES teisés aktus.

Tyrimo rezultaty reik§mé turéty bati didziausia baudZiamajai justicijai. Sis
mokslinis darbas galéty tapti metodine medziaga teis¢jams, prokurorams ir ikiteisminio
tyrimo pareigiinams, inkriminuojantiems atskirus vertinamuosius nusikalstamos veikos
sudéties pozymius, taip pat asmenims, palaikantiems kaltinimg privataus kaltinimo
bylose. Susistemintoje medziagoje atkreipiamas démesys ] esminius vertinamyjy
nusikalstamos veikos sudéties pozymiy inkriminavimo ypatumus, akcentuojamos
baudZiamojoje justicijoje pasitaikancios tokiy poZzymiy inkriminavimo klaidos, taip pat
galimos procesinés §iy klaidy pasekmés. Disertacija turéty biiti reikSminga, ugdant
teisésaugos pareigliny teising samong¢ vertinamyjy nusikalstamos veikos sudéties
poZymiy taikymo aspektu, taip sumaZinant atskiry teisés taikymo subjekty teisinio
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sagmoningumo skirtumy, profesionalumo ir sgZiningumo stokojimo veiksniy nulemta
praktine temos problematika.

Disertacija turéty biti svarbi ir baudziamosios teisés mokslui. Ji galéty buti
naudojama mokymo procese, déstant baudziamosios teisés bendrosios ir specialiosios
dalies, taip pat nusikalstamy veiky kvalifikavimo disciplinas. Sio tyrimo adresatas taip
pat yra kiekvienas paprastas asmuo, besidomintis nusikalstamy veiky apraSymu
baudZiamajame jstatyme.

Disertacijos ginamieji teiginiai

1. Vertinamasis nusikalstamos veikos sudéties poZymis — tai baudZiamajame
jstatyme ir jurisprudencijoje universaliais kriterijais neapibréztas nusikalstamos
veikos sudéties poZymis, kurio kintantis norminis turinys iS§gaunamas remiantis
ne vien jj nustatancio jstatymo tekstu ir (ar) jurisprudencija, bet ir vertinamy
fakty kontekste ad hoc ji interpretuojancio subjekto teisine sgmone.

2. Siuolaikingje baudziamojoje teis¢je vertinamieji nusikalstamos veikos sudéties
poZymiai yra neiSvengiami ir neprieStarauja nullum crimen sine lege principui.
Taciau nusikalstamy veiky sudétyse jie turi biiti vartojami tik tais atvejais, kai
pozymio turinio formalizavimas sudétyje yra teisés technikos pozitiriu
nejmanomas ir (arba) neracionalus.

3. Vertinamyjy nusikalstamos veikos sudéties pozymiy vartojimas Lietuvos
baudziamajame kodekse pasizymi Siomis pagrindinémis charakteristikomis:
placia sklaida, spar¢iu augimu, taip pat nuoseklumo ir sistemiSkumo stoka.

4. Inkriminuojant vertinamaj] nusikalstamos veikos sudéties pozymj, biitinas
detalus procesinis jo pagrindimas — ne tik susiejant su teisiSkai vertinamomis
konkreciomis faktinémis aplinkybémis, bet ir nurodant turinio atskleidimo
kriterijus.

5. Didzioji dalis identifikuoty vertinamyjy nusikalstamos veikos sudéties pozymiy
Siai pozymiy rasiai gali biti priskiriami tik salyginai dél iSrySkéjusios teismy
praktikos krypties sieti jy turinj su tam tikrais empiriniais ir nekintamais
Sablonais.

Tyrimo rezultaty aprobavimas. Disertantas parenge keturis mokslinius
straipsnius, susijusius su Sioje disertacijoje nagrin¢jama tematika. Trys 1§ jy buvo
publikuoti Vilniaus universiteto Teisés fakulteto periodiniame mokslo leidinyje ,,Teisé*
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(2008 — 2012 m.), vienas angly kalba — Kauno technologijos universiteto mokslo Zurnale
»Socialiniai mokslai® (2012 m.). Atlikto tyrimo rezultatais buvo aktyviai naudojamasi
vedant mokymo discipliny — ,,Baudziamoji teis¢. Bendroji dalis®, ,,Nusikalstamy veiky
kvalifikavimo problemos® ir ,,Baudziamoji atsakomybé uz atskiras nusikaltimy rusis®
seminarus dieninio skyriaus II, IV ir V kurso studentams Vilniaus universiteto Teisés
fakultete, taip pat vadovaujant jy kursiniams darbams (2009 — 2013 m.), rengiant ir
derinant baudziamojo jstatymo pataisy projektus (2010 — 2012 m.).

Darbo struktiira. Darbg sudaro titulinis lapas, turinys, santrumpy ir
paaiskinimy sarasas, jvadas, keturios déstymo dalys, iSvados, naudoty Saltiniy sgraSas ir
disertanto moksliniy publikacijy sarasas.

Atlikto tyrimo rezultatai pristatomi darbo déstyme, kurj sudaro keturios
savarankiSkos dalys. Pirmojoje déstymo dalyje atskleidZiama vertinamojo nusikalstamos
veikos sudéties poZymio samprata: kilmé, vystymosi genez¢, lingvistinis, aksiologinis ir
teisinis pradas, vartojimo teis¢kliroje priezastys ir veiksniai, santykis su nullum crimen
sine lege principu, identifikuojamos ir detaliai iStiriamos pagrindinés vertinamojo
poZymio savybes ir pan. Jy pagrindu suformuluojamas vertinamojo nusikalstamos veikos
sudéties poZymio apibrézimas.

Antrojoje déstymo dalyje analizuojama vertinamyjy nusikalstamos veikos
sudéties pozymiy raiSka ir sklaida pirminiuose baudziamosios teisés Saltiniuose,
i§skirtinai akcentuojant Lietuvos baudziamajj jstatyma. Sios dalies pirmajame skyriuje
atskleidziama vertinamyjy pozymiy identifikavimo problema. Po to, naudojant jvairius
tyrimo kriterijus ir metodus, analizuojama vertinamyjy nusikalstamos veikos sudéties
pozymiy raiSka ir sklaida BK: 1) pagal vertinamyjy pozymiy identifikavimo Saltinj; 2)
pagal juy lingvisting konstrukcija; 3) pagal vertinimo pobudj ir laipsnj; 4) pagal
nusikalstamos veikos sudéties struktiirinius komponentus; 5) pagal BK specialiosios
dalies skyrius ir straipsnius. Sios déstymo dalies antrojo skyriaus pabaigoje atskleidziami
ir analizuojami autenti§ko vertinamyjy nusikalstamos veikos sudéties pozymiy aiSkinimo
atvejai. TreCiajame skyriuje tiriama vertinamyjy nusikalstamos veikos sudéties pozZymiy
raiSkos ir sklaidos dinamika — iStirtos visos BK pataisos, be to, aktuali BK redakcija
lyginta su 1961 m. Lietuvos BK. Antrosios déstymo dalies pabaigoje vertinamyjy

nusikalstamos veikos sudéties pozymiy raiSka ir sklaida lyginamuoju aspektu tirta
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Rusijos, Pranciizijos ir Vokietijos baudZiamuosiuose jstatymuose, tarptautinés ir ES
teisés aktuose.

Treciojoje déstymo dalyje analizuoti vertinamyjy nusikalstamos veikos sudéties
pozymiy turinio ypatumai. Sios déstymo dalies pagrindas — Lietuvos teismy praktika, i3
esmés nulemta LAT ir Lietuvos apeliacinio teismo jurisprudencijos. D¢l formaliy
disertacijos teksto apimties reikalavimy tirti ne iSimtinai visi vertinamieji nusikalstamos
veikos sudéties poZymiai, o tik tie, kurie jtvirtinti daZniausiai teismuose taikytose
sudétyse: nusikaltimy ir baudziamyjy nusiZengimy nuosavybei, turtinéms teis€éms ir
turtiniams interesams (BK XXVIII skyrius); nusikaltimy Zmogaus gyvybei ir sveikatai
(BK XVII ir XVIII skyriai) bei nusikaltimy ir baudziamyjy nusizengimy viesSajai tvarkai
(BK XL skyrius). Tokia tyrimo apimtis, viena vertus, uZtikrina jo aktualumg, antra
vertus, yra pakankama bendro pobiidzio apibendrinimy iSvedimui.

Ketvirtoji déstymo dalis yra skirta perspektyvinei vertinamyjy nusikalstamos
veikos sudéties pozymiy analizei. Joje analizuoti aktualiausi BK pataisy projektai, jy
lydimieji dokumentai, apibendrinama teismy praktika, iSvedamos pagrindinés
vertinamyjy nusikalstamos veikos sudéties poZymiy kiirimo, reglamentavimo ir taikymo
baudZziamosios justicijos praktikoje tendencijos bei perspektyvos Lietuvos
baudZiamojoje teis¢je.

ISvados ir pasiilymai

1. Nusikalstamos veikos sudéties struktiirinis komponentas — poZymis — tai
savarankiSka norminj kriivi turintis jstatyminis minimumas, kuris reikSmingas
nusikalstamos veikos kvalifikavimui ir jos atribojimui nuo kity. Idealiuoju atveju vienas
nusikalstamos veikos sudéties poZymis yra bitinas (iSimtis — dél alternatyviyjy poZymiy
sudétyje), o kartu su kitais sudéties pozymiais pakankamas kvalifikuoti veika kaip
nusikalstamg, atriboti ja nuo kity nusikalstamos veikos sudéciy, kity teisés pazeidimy
sudéciy ar kazusy.

2. Vertinamasis nusikalstamos veikos sudéties poZymis — tai baudZiamajame
jstatyme ir jurisprudencijoje universaliais kriterijais neapibréztas nusikalstamos veikos
sudéties pozymis, kurio kintantis norminis turinys iSgaunamas remiantis ne vien jj
nustatancio jstatymo tekstu ir (ar) jurisprudencija, bet ir vertinamy fakty kontekste ad

hoc ji interpretuojancio subjekto teisine sgmone.
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3. Siuolaikinéje baudZiamojoje teisé¢je vertinamieji nusikalstamos veikos
sudéties pozymiai yra neiSvengiami ir neprieStarauja nullum crimen sine lege principui.
Taciau nusikalstamy veiky sudétyse jie turi biiti vartojami tik tais atvejais, kai poZymio
turinio formalizavimas sudétyje yra teisés technikos poZiiliriu nejmanomas ir (arba)
neracionalus.

4. Bent vienas vertinamasis nusikalstamos veikos sudéties poZymis vartojamas
daugiau nei puséje BK specialiosios dalies straipsniy, ir didziojoje daugumoje atvejy —
apraSant nusikalstamos veikos objektyviaja puse. Tokiy poZymiy lingvisting konstrukcijg
paprastai sudaro kalbos dalys, reiSkian¢ios tam tikras daikty, reiSkiniy (kokybinis
budvardis ar abstraktusis daiktavardis) arba veiksmy (bido ar laiko prieveiksmiai)
kintamas ypatybes.

5. 2000 m. BK reformos teigiami pokyc¢iai vertinamyjy nusikalstamos veikos
sudéties pozymiy vartojimo aspektu yra susije ne su jy problematikos akcentavimu, o su
bendru sisteminiu BK teisés technikos ir kalbos tvarkymu. Atskiro jstatymy leidé¢jo
démesio vertinamyjy nusikalstamos veikos sudéties poZymiy problematikai pasigendama
iki Siol. Naujojo BK pataisoms stinga nuoseklumo, sistemiSkumo ir argumentacijos tiek
jtvirtinant naujus vertinamuosius nusikalstamos veikos sudéties poZymius BK, tiek retais
atvejais juos i$ ten panaikinant ar autentiSkai iSaiSkinant.

6. Vertinamyjy nusikalstamos veikos sudéties poZymiy augimas BK 2010 —
2012 metais yra dvigubas, lyginant su pirmaisiais Naujojo BK galiojimo metais.
Prognozuotina ir tolimesn¢ §iy pozymiy plétra baudziamajame jstatyme, daugiausia
nulemta naujy ES teisés akty jgyvendinimo.

7. Siekiant optimizuoti vertinamyjy nusikalstamos veikos sudéties poZymiy
vartojimg BK, rekomenduotina:

— Lietuvos atstovams, derinantiems ES teisés aktus, principingai siekti ne tik kuo
didesnio jy atitikimo Lietuvos baudziamajam jstatymui, bet ir itin abstrakciy
formuluociy, aprasanciy nusikalstamas veikas, i§vengimo;

— Lietuvos jstatymy leid¢jui aktyviau naudotis turima diskrecija savarankiSkai
pasirinkti ES direktyvy jgyvendinimo biidus bei priemones ir BK pataisas daryti
tik tada, kai tai yra 18§ tiesy neiSvengiama;

— BK pataisy projekty rengejams, atitinkamame projekte numacius vertinamojo

nusikalstamos veikos sudéties poZymio naujadarg, aiSkinamojo rasto 4 punkte
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nurodyti bent minimalius jo turinio atskleidimo kriterijus, taip palengvinant

busimos teismy praktikos formavimasi.

8. Inkriminuojant vertinamgjj nusikalstamos veikos sudéties pozymj, biitinas
detalus procesinis jo pagrindimas — ne tik susiejant su teisiS8kai vertinamomis
konkreciomis faktinémis aplinkybémis, bet ir nurodant poZymio turinio atskleidimo
kriterijus.

9. Nors atskleidziant dalies vertinamyjy nusikalstamos veikos sudéties poZymiy
turinj, biitina pasiremti specialiomis eksperty ar specialisty Zziniomis, galutinis
sprendimas d¢l tokio pozymio turinio priklauso teismui. Teismas turi biti iniciatyvus ir
idealiuoju atveju neturéty aklai pasikliauti vien eksperty ar specialisty i§vadomis, kurios
téra teisinés i1Svados prielaida, o jas taip pat jvertinti per savo vidinio jsitikinimo prizme.

10. Dazniausiai BK vartojamas (net 43 kartus) vertinamasis nusikalstamos
veikos sudéties pozymis — didelé Zala — pagal savo pobiid] yra nevienalytis. ISskirtos
didelé turtiné ir didelé neturtiné zala skiriasi ne tik pagal turinj;, bet ir pagal
inkriminavimo ypatumus. Didelés turtinés Zalos atveju jos pinigin¢ iSraiSka yra
pagrindinis turinio atskleidimo kriterijus, paprastai vienas savaime virSesnis Uz
likusiuosius. Didelé neturtiné zala — Zymiai abstraktesnis ir sudétingiau inkriminuotinas
poZymis, pasizymintis lygiaverCiy turinio atskleidimo kriterijy, kurie priklauso nuo
rusinés nusikalstamos veikos sudéties konteksto, jvairove.

11. VieSosios tvarkos pazeidimo (tiek nusikaltimo, tiek baudziamojo
nusizengimo) sudétys (BK 284 straipsnis) — labiausiai vertinamaisiais pozymiais
perkrautos sudétys visame BK. Daugiausia kritikos nusipelno $iy sudéciy objektyvios
pusés raiSka, o ypaC perteklinis alternatyviy vertinamyjy bido poZymiy vartojimas.
Ydinga vieSosios tvarkos pazeidimo sudéciy konstrukcija, paremta vien vertinamaisiais
poZymiais, nulemia tiek neaiSkig Siy sudéciy tarpusavio konkurencijg (kartu atribojimag
nuo nedidelio chuliganizmo kaip administracinio teisés pazeidimo sudéties), tiek ir
iSkreipta jy taikyma praktikoje — vieSosios tvarkos paZeidimo kaip baudZiamojo
nusizengimo sudétis, nors yra maziau pavojinga nei nusikaltimo sudétis, praktikoje
taitkoma net apie trisdeSimt karty reciau.

12. Didzioji dalis identifikuoty vertinamyjy nusikalstamos veikos sudéties
poZymiy §iai poZymiy rusiai gali buti priskiriami tik salyginai dél iSrySkéjusios teismy
praktikos krypties sieti jy turinj su tam tikrais empiriniais ir nekintamais Sablonais.
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Europos Sgjungos bylose®, vykusioje VarSuvoje (Lenkijos Respublika).
Konferencijg organizavo OLAF ir ELRA.

2013 m. sausio 17-18 dienomis dalyvavau tarptautin¢je konferencijoje ,,Europos
prokurattra® (angl. — European Public Prosecutor‘s Office (EPPO)), vykusioje Tryre
(Vokietija). Konferencijg organizavo OLAF ir ERA.

2013 m. kovo 21-23 dienomis dalyvauta tarptautin¢je konferencijoje ,,Tarptautiniy
tyrimy 18Stikiai“ (angl. — The Challenges of Transnational Investigations), vykusioje
Birmingeme (Jungtiné Karalyst¢). Konferencija organizavo Birmingemo

universitetas.
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Profesiné patirtis:

- 2008 — 2009 m. Vilniaus apskrities vyriausiojo policijos komisariato Vilniaus rajono
policijos komisariato Kriminalinés policijos skyriaus inspektorius.

- 2010 — 2012 m. Lietuvos Respublikos teisingumo ministerijos Administracinés ir
baudZziamosios justicijos departamento BaudZiamosios justicijos skyriaus
vyriausiasis specialistas.

- Nuo 2013 m. Vilniaus universiteto Teisés fakulteto BaudZiamosios justicijos

katedros asistentas.
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