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Object

Many theoretical and practical problems pressditig and courts in civil cases
related to unallowable posting of information oe tinternet. The issues differ broadly
by their nature, complexity and novelty. Three peots have been explored in the
dissertation. The first two which fall into the egbry of International Private Law are
the assertion ojudicial jurisdiction andchoice of applicable lawn civil cases with a
foreign element, which are related to unallowaldstimg on the Internet, and third one
is theburden of proofwvhich falls into the scope of Civil Procedure LaSeveral reasons
determine the choice. First, all the problems nogrdd above trigger many discussions,
and that indicates the relevance of the issuesorfslecdecisions regarding the
competence of the court, the choice of law anditeeovery of evidence are the priority
in litigation, thus it is reasonable to start tmvastigation here. Third, the aforesaid
problems are common to all cases in question; sieyld be solved in each trial. The
legal problems, related to the Internet, oftenealiscause of the cross-border nature of
Internet activity and frequently have a foreignnedmt. A test is needed in all cases to
decide whether or not International Private Lawéssare involved. By contrast, many
narrow problems arise only in some specific retagioFourth, the wrong decisions on
court competence, choice of law and the burdermrasfpvould lead to dramatic negative
consequences for the litigants and such outcomekl ecever be reasonably foreseen.
Other nations might reject the recognition and ssgment of foreign judgment based on
this.

The dissertation is limited only to the problems apportunities of delictual civil
liability cases for unallowable posting on the . In other words, the object of this
analysis is a situation when the litigants are bmind by a contract when a breach of
contractual obligations would mean unallowable pgsof information. The limitation
is useful for several reasons. First, informatian certainly be unallowably posted even
when a wrongdoer has a contractual duty to reshkianself from doing so. However, the
analysis of such relations and, respectively, liigbissues would not depend on the
manner of unallowable posting. The difficulties am@mmon; they have few, if any,
peculiarities regarding the activities on the Iner Second, the terms “unallowable
information” and “unallowable posting” are beingedstraditionally regarding the torts,

especially defamation, privacy violation and otheiringements when there are no



contracts among a spreader and an injured pariyd,Tthe problems of tort liability are
more relevant because of global nature of Intemftactions, and the evolution of
Information Technology and other factors. Thereftine dissertation does not cover the
events when unallowable posting occurred withinditbons of breaching contractual
obligations. This limitation is especially sign#ict in the field of choice of law, because
the latter is regulated completely in different walepending on whether an injury had
been done fulfilling contractual obligations impeoly, or in the absence of a contract.
In The European Union the applicable law is reguddiy Regulation (EC) No 593/2008
of the European Parliament and of the Council ofidi7e 2008 on the law applicable to
contractual obligations (Rome 1), and by Regula{ig®) No 864/2007 of the European
Parliament and of the Council of 11 July 2007 om lw applicable to non-contractual
obligations (Rome II), thus such relations are laigal differently for contractual and
non-contractual obligations.

Proposals can be found in legal literature to ymealjudicial jurisdiction,
applicable law, and the burden of proof in civitea related to the Internet strictly in the
context of the so-called Internet law. Many of theere introduced in the last decade of
the 20th century and are still being applied. Téidifficult to accept. It should be agreed
that it is reasonable to compare Internet Law &olthw of the Horse Consequently, all
three problems have been explored in the contekitefnational Private Law and Civil
Procedure Law traditionally, or, as critics wouldysin an old-fashioned manner.
Nevertheless, a blind denial of any specific isauaild be imprudent, thus balance is
being sought, in an attempt to reject all the eres.

Only unallowable information posting on the Intfrrsites is analyzed in the
dissertation, including Internet conferences, abains, forums, journals, blogs, social
networks and other Internet sources. Thus, onlysivealled passive distribution is
focused and direct sending to specific addresseesniti of interest. The latter is not
involved here because of the lack of peculiariaesl relevance in the context of the

dissertation.

! Lots of cases deal with sales of horses; otheml avith people kicked by horses; still more dedthvthe
licensing and racing of horses, or with the carenearians give to horses, or with prizes at hafsews. Any
effort to collect these strands into a course dme"Taw of the Horse" is doomed to be shallow anahigs unifying
principles”. Easterbrook F. Cyberspace and the bathe Horse. University of Chicago Legal Forumy7 20996,
p. 207.



Problems and opportunities are the opposite aspEcthe same phenomenon.
The problem is an obstacle or impediment which mpage a challenge in solving the
theoretical and practical task. The opportunitywéweer, is a chance to do something that
is possible. Theoretical and practical tasks indtin@ces of the court and the law, as well
as proving facts in civil cases related to unallbleaposting on the Internet are
examined in the dissertation, and the chances asdilplities of successful solutions
have been suggested.

In summary, the problems of judicial jurisdictiapplicable law, and the burden
of proof in non-contractual civil liability casestiv a foreign element, which are related
to unallowable posting of information on the Intetrare investigated in the dissertation,

and solutions to the above mentioned problems raqgoged.

Purpose and Tasks

Judicial Jurisdiction There are no universal rules of distribution bé tcases
among states, which are recognized by all natidmsagic formula does not exist. The
decision of a court to apply its jurisdiction tacaurt case related to a foreign state may
be unjustified from the point of view of latter adty because it may adjudicate the case
also, and apply its own law or foreign law. Theenests of other nations may be violated
in any case. Thus, the domestically legal and cbdecision of a court to hear the case
does not mean that some other forums do not havsaime right. This fundamental fact
restrains one from the utopian intention to propibgerules which solve the competence
conflict. The pragmatic question is taken into ¢desation. It is a relief of decision for
the domestic court on its competence in non-cotushccivil liability cases with a
foreign element, which are related to unallowaldeting on the Internet. Some factors
and solutions must be found. On the other handattatysis does not avoid proposing
essential and fundamental solutions, though theyrmt possible within one single
country by the efforts of one single legislator.

Applicable Law Different countries regulate the very same situatifferently.
As a result the conflict of laws or collision ofwa (Lat. collisio) takes place. Some
criteria, which indicate the applicable law, arenigeused for overcoming the conflict.

However, these rules do not often provide an unguthis outcome, and should be



explained in each case. It is commonly recognized “mess? in the conflict of laws, a
“dismal swamp®, as Prosser called it. The Internet is considerddghway, and the
swamp an annoying obstacle, because solid grounsliegsential for any autobahn. The
classification of fundamental alternatives chooging applicable law will be proposed
in the dissertation as well as the facility of chiog the law in non-contractual civil
liability cases with a foreign element, which aetated to unallowable posting on the
Internet. The relation between the decisions onjuldecial jurisdiction and applicable
law is also under analysis.

Evidence and the burden of prodthe issue of proof is common in all cases
related to the Internet, because the litigantsamnults meet so-called electronic or digital
evidence. As in jurisdiction and in the choice aW] the law can propose solutions
without a revolutionary reform. The dissertationahlysis is seeking to find the proper
place for electronic evidence in a modern concepbb evidence, and to create the
classification of relevant problems in civil casedated to unallowable posting of
information on the Internet.

The essential tasks of dissertation are the reasoapplication of the valid legal
norms of the statutes and earlier decisions ottuwets and also the consistent and sober
interpretation of existing law, contrary to a revadnary reform. The improving of the
legal system should be well-considered. Revoluitonot needed today, when no one
single state has solved all the problems. Any updleaould be premature. Instead, the
dissertation proposes some statute changes.

The tasks of the dissertation are as follows:

1. To tie the locations of the legal categories sushngury, origin of obligation,
execution of obligation, tortious act, other tousccircumstances, damages, with Internet
categories like uploading (sending), downloadirecéiving), transit and the hosting of

information;

2 Roosevelt K. The Myth of Choice of Law: Rethinkiognflicts. Michigan Law Review Association, 244899,
Nr. 97, p. 2449. WestLaw, http://www.westlaw.conilnius [2009-11-25].

% Prosser W. Interstate Publication. Michigan LawiRe, 959, 1953, Nr. 51, p. 971.

“ Blavin J. Gore, Gibson, and Goldsmith: the Evaintbf Internet Metaphors in Law and Commentary.vided
Journal of Law and Technology, 265, 2002, Nr. 1&8. WestLaw, http://www.westlaw.com, Vilnius ®12-
03].



2. To create a concept of practical execution of tfecjples of judicial jurisdiction,
which are stated in the statutes, in civil casdated to unallowable posting of
information on the Internet;

3. To find out the problem of judicial jurisdictionhich is common to all civil cases
related to unallowable posting of information oe thternet;

4. To propose the means for a facility in litigatiar the foreign litigants;

5. To create a concept of choosing practically theliepiple law in civil cases
related to unallowable posting of information oe thternet;

6. To create a model of the theories of choice oftiawe used for the classification,
interpretation, development and practical handling;

7. To reveal a relation between judicial jurisdictiand choice of law in civil cases
related to unallowable posting of information oe thternet;

8. To create a model of the modern evidence and teatdte place of the so-called
electronic evidence in it;

9. To identify the most common problems of proof irvilcicases related to
unallowable posting of information on the Interragtid to propose solutions;

10. To create a concept of discovering evidence rekevarcivil cases related to

unallowable posting of information on the Internet.

Relevance, Novelty and Scientific significance
The original and new proposals of the dissertadi@nas follows:

- Four concepts — a relationship between the Intemétsome geographical places,
the decisions on the judicial jurisdiction and adble law, and, finally, the
discovery of Internet evidence and usage of iivil cases related to unallowable
posting of information on the Internet;

- Two proposals — the common solution to the problefijadicial jurisdiction and
applicable law, and about changing the conceptiohsmaterial (tangible,
physical) evidence and written (documentary) evigen

- A forecast regarding the legislator's intentionkieep the rules of the judicial
jurisdiction and choice of law flexible;

- A remote court process with foreign litigants;

- 3-D model of theories of applicable law;

10



- Matrix classification of the evidence;
- Four-prong classification of the problems of prayin
- Remarks, explanations, conclusions.

The development of information technologies is veapid. The breaking point
was the appearance of the Transnational Informaltiddetworks. The latter is
considered the fifth information revolution aftbetappearances of writing, typography,
electricity, and computing. For effective commutiga the location matters less, and,
likely, most information will be available in digit format worldwide soon.
Unfortunately, use of the Internet is often notalegThe courts encountered these
problems before the legislator did, and primarity the United States, where the
evolution of the information network originally beeg Despite the fact that issues of
non-contractual civil liability in civil cases re&d to unallowable posting of information
on the Internet are very significant, both theaadty and practically, the number of
scientific papers on the topic is scarce in LitHaan

The concepts, models and other solutions, propiwstte dissertation on the one
hand, are quite clear and attention grabbing factmral use, on the other hand, they are
quite thoughtful and broad enough for theoreticacualssions, no matter, whether
agreement with the theses and conclusions exist®brTherefore, the results of the
dissertation, hopefully, may be useful to the bsdiethe International Private Law and
Civil Procedure Law for further development of ttlecisions of judicial jurisdiction,
conflict of law, and theories of evidence, as vealin court practice, adjudicating civil
cases related to unallowable posting of informabonthe Internet. The results may be
useful to a legislator amending some legal normsvafence, and adding possibilities of
remote court proceedings.

There is no doubt that some statements of thesrtigdion are unacceptable to
some potential opponents. However the dissertatsetf may facilitate discussions and
disclose fundamental phenomena and processes, aghiie context of the Internet is a
sort of a litmus test, if you will, and a perfecedium for revealing of contradictions in

all related fields.
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Statements to be defended

First, jurisprudence is able to suggest the rulégudicial jurisdiction and
applicable law which ensure predictability of theuds decisions. However these
scientific proposals for civil cases related to lloveable posting of information on the
Internet, in absence of a global consensus ofsstate irrelevant to the legislator.

Second, in determining the locations of the originobligation (Lith.prievoles
atsiradimag and execution of obligation in the context ofigal jurisdiction as well as
a location of injury in the context of applicab&n, in civil cases with a foreign element,
which are related to unallowable posting of infotima on the Internet, the sending,
hosting, announcing and receiving points of infaioraare relevant in the technological
sense.

Third, the presence of a defendant in state, aid@npossession of assets or
property rights, the agreement of litigants, areegal and presupposed criteria in
choosing the court in all cases, irrespectivelyhef nature of a dispute. When an object
of a dispute is a physical item in a forum, or iif @bligation arises or if it should be
executed there, in civil cases related to unalldevgiosting of information on the
Internet, the of a) hosting, b) announcing andexeiving points of information do
matter, and this is why such points should be lihke the principles of judicial
jurisdiction set by the law.

Fourth, the burden of litigation on foreign litigge may be diminished
significantly by an institution of remote court peedingd The remote trial may solve
virtually all legal problems and partly social pkeims of international judicial
jurisdiction, though political, psychological, e@mic and other issues remain unsolved.
The problem of international judicial jurisdictiavill continue to persist until a solution
is found in the above mentioned fields. At presensolution has been found.

Fifth, there are the properties common to all thesoof choice of law irrespective
of their variety. Such properties may be found aseld for classification and perfection.

Sixth, choosing the applicable law in civil casekted to unallowable posting of

information on the Internet, the of a) sendinghb3ting, c) announcing and d) receiving

® This institution had been set in Code of Civil &dure of Republic of Lithuania by last amendmer®ttober,
2011, before the dissertation is defended. Vatstyinios, 2011, Nr. 85-4126.
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points of information do matter and this is why symints should be linked to the
principles of choice of law set by the law.

Seventh, the so-called digital evidence should etdistinguished as aui
generis“means of proving” (Lithjrodingjimo priemor), whereas there are no demands
or grounds for it, and it would be inconsistenthwihe present system of means of
proving. The problems of digital evidence differsome respect, however they can be
solved by means of proving, which are currently isetithuanian civil procedure,
especially by “the conclusion of an expert” (Ligksperto iSvadaand the “protocol of

view"®

(Lith. apzizros protokolay.
Eighth, the majority of the problems in civil caselated to unallowable posting
of information on the Internet may be categorizaid ithe four large classes. No one of

them is typical exclusively to the cases relatethélnternet.

Methodology

The dissertation has required several methodsséarch, such as systematic,
comparative, dogmatic, linguistic, algorithmic, netidg, formalistic, logical, historical,
documental, statistical, as well as methods ofrabbn, interception and some other.

Usage of the methods ofterceptionandsystemicaesearch come by analysis of
the Civil Law, International Private Law, Law of \li Procedure, Public International
Law, Constitutional Law, Criminal Law, Law of Crimal Procedure, and other
provinces of the law and institutions, as well aslgsis of other sciences, identifying
some consistent patterns, achievements, and ilatores, also exploring and
interpreting them, considering them as aggregatidhe institution of judicial
jurisdiction is well-known and being investigatedrh different angles in other fields of
law, including public International Law and Law Gfiminal Procedure. The latter, and
Law of Administrative Procedure study the instibatiof evidence, and propose some
useful insights. The torts in civil cases relateduballowable posting of information on

the Internet, are closely linked to constitutiomald criminal law. The classifications

® Evidence is considered generally in English asething (including testimony, documents and tangiigects)
that tends to prove or disprove the existence adlbaged fact (Garner B. (et al). Black's Law Dactary. Ninth
edition. West, 2009, p. 635). The Lithuanian anatofpr evidence (Lithirodymas) also tends to prove or disprove
the existence of a fact but for the Lithuanian lawgvidence is primarily information, while testinyg documents,
tangible objects and other things which contairdente, are a means of proving (Lifhodinéjimo priemort).
Evidence and means of proving are two strictlyat#htiated concepts.

13



could be seen as a product of systematization aalyss; they ensure the proper use of
terms and definitions, and remove any ambiguitynftbe scientific language.

A significant place should be vested in tt@mparativeresearch method. The
attitudes of foreign states and the unions of sidtest of all, the United States and the
European Union have been considered, in explorilhgthmee problems: judicial
jurisdiction, choice of law and the burden of prdeégulation of the mentioned fields is
far from perfect in all countries. Court decisiare inconsistent and the possibilities of
solution within any state are limited. Thereforie tdoctrinal theories have played a
leading role in exploring these problems, thoughrtalecisions, statutes and official
opinions have been studied as well.

The necessity of thdogmaticmethod is determined considering sovereignty of
states and the absence of grounds for ignoring itapbinformation.

The linguistic method is used for searching and for thoroughlyeaéng the
essential concepts of the dissertation, includingsgliction and evidence, their meaning
and significance. The general and specific meanafigsese concepts, were first looked
up in various dictionaries of different languagasd then thoroughly evaluated.

Formalistic algorithmic and modeling methods are useful in determining
processes and phenomena accurately and cleaxligualizing research and conclusions
and in creating concepts and classifications. Tieeries of applicable law and evidence
provide lots of room for using the abovementionezthnds. The methods of induction
and deduction were employed consistently in condgdhe research and in drawing the
conclusions. In an attempt to avoid logical fallasgecifically a hasty generalization, the
inductive conclusions were drawn on number of sasphly.

Theanalysisandsynthesisnay be conceived as independent methods of rdésearc
The institutions of the different branches of las,well as phenomena and factors, had
been separated and consolidated again on differesils. For that purpose the method of
abstractionis used.

The method oflocumentesearch was useful in studying mainly the prepaya
works of international conferences.

The sociological and statistical methods were indispensable in scrutinizing the
usage of some concepts, such as digital or electemidence and unallowable posting,

which can be found on the Internet and in scienfiapers. Statistical methods enable
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better evaluation of the outcomes. The same metadased to investigate the sources
of scholars, who have done research on the sanest@gst as the dissertation was done
in searching for the most influential works of skgms, hence additionally ensuring
completeness of the research.

Despite the fact that the history of the Interrsehot very long, thehistorical
method is significant, because evolution of theotles, practice and attitudes is rapid
indeed. Exploring the general concepts of judigwisdiction, choice of law and
evidence, on which the discussions were continoedhfindreds of years, the historical
method is particularly important.

In preparing the dissertation and evaluating tieoties, a method of
approximationhas also been used. Once completed, the diseartatas re-written
again, clarifying and eliminating possible contidins.

The general and special methods discussed aresusedtaneously, enhancing
the completeness, ultimately revealing all threebfams analyzed in the dissertation,
thus ensuring the reliability of the outcomes. Tusual legal research methods, like
systematic, comparative or historical, are combinath the rarer algorithmic or
formalistic methods, for the purpose of correctamgd testing the solutions, as far as

possible in jurisprudence. Special software waatedeand used for the research.

Sources

The statutes and court precedents of the Europaamland the United States are
used, as well as the law of France, Great Britathuania, Russia, Chine, Serbia, Czech
Republic, Poland, Germany and other countries.

However, the main source of analysis and inspinatvas the works of more than
four hundred scholars and thinkers, as follows: ékokan C., Adler A., Akehurst M.,
Alexander L., Allen R., Amadei X., Andrieux G., Ammelli A., Arasimawius M.,
Aristotle, Armstrong C., August R., Austin J., Baadkl F., Bales R., Balin R., Ballon I.,
Ban K., Baradaran-Robison S., Barak A., BarendBE&rj J., Barlow J., Baron J., Bassett
D., Baxter W., Beale J., Beall C., Beltran J., Besld., Bentham J., Berge J., Berman
P., Bertelsen K., Bick J., Bigos O., Byer D., Bladk, Blakesley C., Blavin J., Blinka
D., Blom J., Boyd T., Boyle J., Bolin R., Bone Bgone B., Boos E., Branscomb A.,
Brennan M., Burbank S., Burk D., Burke F., Burms&isK., Burns J., Burnstein M.,
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Buzinskas G., Campbell J., Campbell R., Cantrell, Mavers D., Cavico F.,
Chamberlayne C., Chan Kok Yew G., Chapman J., ClizalCheatham E., Chen C.,
Chik W., Chilson J., Chung C., Citron D., Civilka.MClermont C., Clermont K.,
Coleman J., Constable M., Cooper B., Cooper G.g€reR., Crist M., Cuijpers C.,
Curreri S., Currie B., Damaska M., Daughdrill Baus K., Davis P., Dawson C., De
SarioDeak F., Debussere F., Del NinnoDenaro J.,rl@eW., Dinwoodie G., Dodge W.,
Dolinger J., Dorf M., Dreyfuss R., Driukas A., Eadtrook F., Edwards L., Eechoud
Van M., Eko L., Ekstrand V., Eltgroth D., Eng Keric C., Eskridge W., Ewald W.,
Exon S., Fagan M., Falcon D., Faucher J., FentiRarrifer S., Flaming T., Fleishman
S., Fliegel J., Floyd ., Frazer B., Frickey P.,eBman R., Frohlich A., Froomkin M.,
Galves F., Garner B., Gaumer C., Geist M., GerlachGibson W., Gillieron P.,
Gleisner W., Goda G., Golanski A., Goldring C., @&ohith J., Goode S., Gottfried J.,
Gray T., Green J., Green S., Greer J., GrigienGrimmelmann J., Gupta S., Gutteridge
H., Haines A., Halter M., Hamblin A., Handman L.atdy T., Hare R., Hart H., Heaven
C., Heinrich A., Hellstadius A., Henek C., HesteyereH., Himmelreich C., Himmelrich
N., Hyland A., Holland T., Horn G., Horton A., Hoitew M., Howe S., Huebner R.,
Hume D., Young R., Jaglom A., Jansen S., JanaSi E., Johnson D., Joseph G., Juenger
F., Kalow G., Karmel R., Karniel Y., Kazlauskas NKeele L., Keinys S., Kelali P.,
Keller B., Keller M., Kelsen H., Kennedy D., Kesgad C., Kiely T., King J., Kirby M.,
Kirkpatrick D., Kiskis M., Klingbaum L., Knop K., Kop P., Kocourek A., Koenig T.,
Kohl U., Kojima T., Kotuby C., Kotz H., Kovar J.,rE&mer L., Kroll V., Krotoszynski
R., Kuconis P., Kumayama K., Kunke C., Kur A., Laraaskas T., Lansing P., Laprés
D., Lauzikas E., Lawrence L., Lawson G., Lee T.hioan A., Leitstein T., Lessig L.,
Lewis E., Lewis G., Litschewski-Paulson B., Lorenlye, Lorenzen E., Losee R., Lubic
R., MacKay D., Macpherson L., Magee R., Maine Jalaviczuk P., Maly H., Maloney
M., Manheim K., Mann R., Manolopoulos A., Mansfiedd, Marcus R., Maxeiner J.,
McConnaughay P., McCormick B., Mcgregor H., McKenzl., McMahon M.,
McMunigal K., Mefford A., Mehren Von A., Meier-EweW., Meyer C., MeSkauskait
L., Michaels R., Mika K., Mikalnas V., Miller S., Miner R., Mizaras V., Mnookin ,R.
Mody S., Morris J., Moses F., Mosteller R., Mtima Murphy D., Muth T., Neikirk K.,
NekroSius V., Nowell-Smith P., Nussbaum A., Nussbad., O'Hara E., Okoniewski E.,
O'Loughlin E., Orians S., Parrish A., Parry Z., Ban S., Pavilionis V., Perritt H.,
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Main results and conclusions

It became clear immediately after the research been started, that many
general, fundamental and open-ended issues ofigliflicisdiction, applicable law and
the burden of proof should be investigated in segkio solve the tasks of the
dissertation. Otherwise, the entire work would hgesficial. Moreover, plenty of

general problems in jurisprudence are integrallgteel and make it necessary to go deep
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into them as well. Additionally, the same probleapgpear in a different context in the
mentioned fields, determining the comprehensivdéyasa

As a result, a dense web of problems and oppasremerged out of the blue.
Undoubtedly, conclusions depend on opinions reggréiach investigated issue. The
choices between flexibility and certainty, evolatiand revolution, and dozens of other
choices must be made. There exist plenty of dich@s between whose extremes one
must to choose, or a balance between them showdtbeved. In doing so, hundreds of
opinions given by legislators, courts and scholeese analyzed and the pros and cons
were weighed. The main problems and opportunitresdescribed in the conceptual
algorithmic diagram.

The conclusions were arrived by analyzing the c®sirand additionally
considering the results. The conclusions are dawel

1. There is no inherent relation between the Intemrad positive law, but it is
established by legislators in statutes, and bytsauar their judgments. Therefore, the
traditional principles may be and should be appiregolving the problems of judicial
jurisdiction, choice of law and the burden of praofcivil cases related to unallowable
posting of information on the Internet. The staduddd precedents should be improved
gradually, harmonizing positive law with the evabut of society. The latter rule is
relevant in context of the Internet just as in tagjng any other technologies or
communication means.

2. In determining the place of injury (Lalocus delict) in civil cases related to
unallowable posting of information on the Internie following matter in a legal and
technological sense: a) the location of uploadsending, transmitting) of information,
which should be conceived as the place where theas committed (Lalocus actuy
b) the location of downloading (receiving) of infieation, which should be conceived as
the place where the damage occurred (latus damrnji, c) the location of the host
server, which may be conceived as the place whées oircumstances occurred.

3. A universally recognized difference of attitudeswsen the US and the EU on
judicial jurisdiction and choice of law in civil sas related to unallowable posting of
information on the Internet that is a supposed gvegfce of flexibility versus legal
certainty, does not exist actually. In the fielddan investigation neither flexibility is

more limited in the European Union than in the BadiBtates, nor is predictability easier
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in the EU, than in the US. Predictability of theom®s of court and law in civil cases
related to unallowable posting of information oe thternet may be achieved either by
significantly limiting the competence of the courds by enlarging it, but principally it
may be done by determining the definite and rigiteda of distribution of the cases
among the fora. Neither one of these solutionceptable to legislators, because the
unilateral application of them would offend theeir@sts of the country in absence of a
consensus among states. Therefore almost unlindiectetion of courts, and as a
consequence, the absence of predictability of tdeiisions is the outcome of the
voluntary choice of legislators. Jurisprudencehk do suggest the rules which ensure
predictability of the decisions regarding judiciplrisdiction and applicable law.
However, such proposals are not relevant in cadles related to unallowable posting of
information on the Internet and are doomed to berigd in the foreseeable future.

4. Reviewing numerous alternative suggestions on jaldjgrisdiction in civil cases
related to unallowable posting of information o tinternet few main ideas added by
scholars to the traditional principals may be deigcldeas such as the interactivity of
the Internet sites, their business orientation, Hwtual effects, targeting, actual
knowledge regarding a connection with forum, usitian of technology for identifying
visitors’ geographic position and the existencehaf jurisdiction clauses are proposed.
All the criteria mentioned, on the one hand, agaifficient in choosing the court, and on
the other hand, are simply a reflection of certaalitional principles. The problem of
judicial jurisdiction in civil cases related to uloavable posting of information on the
Internet should be solved by applying traditionahgiples, in view of ongoing social
and technological transformations, instead of angaspecial rules supposedly adapted
to the Internet, all of which have been unsuccéssfufar. Applying the traditional
principles of ascertaining the jurisdiction to atlpate does not deny, or even require the
usage of modern technical means in finding out itltentions, fairness, goals and
geographic position of the parties, as well assg#aion jurisdiction.

5. The localization of the actions of a defendant dradr effects could facilitate the
application of traditional principles of judicialijsdiction. In localizing a defendant’s
behavior in civil cases related to unallowable pgstof information on the Internet

attention should be paid, inter alia, first, tcetation between an offender’s action and its

19



effects, and second, the places of sending, hgséilngouncing and the availability of
information.

6. In ascertaining judicial jurisdiction two groups @fcumstances matter. First, the
presence of the defendant in the forum, their doenar residing place, their possession
of assets and (or) property rights and their consire abovementioned criteria should
be conceived as primary and are general for all cases, irrespective of the character
of the dispute. In deciding on such criteria, coalses related to unallowable posting of
information on the Internet have no peculiarit®scond, when the object of the dispute
Is a tangible object in the forum, the obligatidntloe dispute is initiated or should be
executed there. These criteria correspond to thédadity of information and presence
of host server.

7. Despite the importance of proper assertion of jatljcrisdiction, the hearing of
the numerous disputes between residents of diffe@mtries, the technologies of video
and audio transmitting and person identificatiohicl have created the prerequisites for
a remote court proceedings, may and should playfgignt role in the court. Allowing
the remote participation in a trial, using the teabgies of video and audio
transmission, the negative sequences of litigetomoreign parties will be decreased.

8. The problem of choice of law is underestimatedareign court precedents in
civil cases related to unallowable posting of infation on the Internet. The question of
choice of law has either been decided integrallggsoertaining judicial jurisdiction or it
has not been decided at all, though separationdiipl jurisdiction and applicable law
is theoretically clear, and does not lead to thefarther discussion. The phenomenon is
influenced by many factors such as: the histornicedgrity of the questions of judicial
jurisdiction and applicable law, the polysemy ofe tikoncept of jurisdiction, the
preterition of choice of law in scope of Public Latke inadaptability of the rules of
applicable law in Public Law, the similarity of w@tia in judicial jurisdiction and in
choice of law rules, the close connection betwdwaosing court and law, the issues of
the rules of the conflict of laws, psychologicaffidulties, as well as the problems of
searching, translating and interpreting foreign.law

9. The problem of historical integrity of the quessoaf judicial jurisdiction and
applicable law cannot be eliminated, simply becausies not exist theoretically. A

competent judge should perceive the developmergoofety and law and therefore
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historical inadequacies must be evaluated. Thusrigal integrity of the questions of
judicial jurisdiction and applicable law cannot & obstacle in choosing a foreign law.
The problem of polysemy of jurisdiction is elimiedtby mentioning it at least when a
consensus on the usage of the concept of juriedicis achieved. Therefore, the
polysemy of jurisdiction, however confusing it mdye, cannot complicate the
application of a foreign law. The solution to thelgem of preterition of applicable law
in Public Law lies in confronting the problem itsélhe lumping together of the choices
of court and law has some theoretical and logicaligds. However this phenomenon is
not a problem in itself, it is just the adoptiontbé legal policies. The separation of these
two questions is recognized in Lithuania and treeefproblems do not emerge unless
the opinions of the legislator and courts chande $imilarity between the criteria of
judicial jurisdiction and choice of law should rixg a barrier in choosing a foreign law.

10. The inadaptability of rules of choice of law in okdng conflicts between
domestic and foreign public laws is a very stromgtacle in applying a foreign law.
There is no adequate solution available. A meang b®a found which defuses the
problem, but it cannot be completely solved. Thebfm lies in legal policies.
Therefore if a solution can be found, it may bedyeljurisprudence in its narrow sense.

11. An obligation assigned to a court to find the sesrcof a foreign law
autonomously in a limited period of time, in absenof domestic or foreign
organizations responsible for law searching, anabsence of the assistance of litigants
or experts, and also in the case when a judgearditiows nor is obliged to know the
foreign language at hand should be conceived asnaossible task. An absolutely
accurate translation of a difficult legal text intoforeign language is in essence also
impossible. If the translation were perfect it maply approaches the absolute
equivalent, however a total analogy would stillibgossible to attain. Any means of
reliably ensuring the precision of the translatexts from the original language are not
known to modern science. A skilled translator Haes ¢hances to avoid all linguistic
traps; however they could make neither the strestaf languages, nor social and legal
cultures, nor conceptions uniform. The translaticgimain a creative activity, even in
translating legal texts. Legal interpretation inakly begins with the translation.

12. Many theories of legal interpretation have advaesagnd disadvantages, though

interpretation in the context of particular casesloot have any alternatives. Despite the
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theory in use, the correctness of the interpratatiannot be verified by any objective

scientific means. The system of the court instandssits very nature cannot be

reckoned as such. Therefore theories of legal preé¢aition can hardly be valued as
scientific, at least not as jurisprudence. Eclectierpretation cannot be displaced by any
other sort. The more various arguments are coreidey a court, when interpreting the

law and the more theories used, the better theomef the interpretation. There are no
reasons to restrict oneself to one or anotherpné¢ation method if all methods can be
engaged.

13. Because of the practical reasons, like the abseh@®rresponding procedural
institutions, and often because of direct provisiaf the legal norms, a court neither
can, nor should apply foreign procedural law. With@ clear borderline between
substantive and procedural law, tla€ hoc considerations in each case have no
alternatives.

14. A prohibition of refusal to apply foreign law onibecause it is public, which is set
in Lithuanian law, is reasonable. On the other handourt often has no possibility to
restrain itself from applyintex fori, when the foreign public law conflicts with domest
public law. Delimitation of the public and privataws in civil cases related to
unallowable posting of information on the Intereéxtremely complicated because the
legal norms of private law are closely intertwinedth, or even grounded on, the
principles and norms of Constitutional Law, Crinlihaw and other bodies of public
law. Keeping in mind the fact that states seek xecete their public law without
exceptions usually ignoring this impact on otheates, the analysis of judicial
jurisdiction and choice of law in context of Intational Private Law in civil cases
related to unallowable posting of information o timternet confronts many issues. A
universal consensus of states on judicial jurigoiicand applicable law in the context of
unallowable posting of information on the Intermeimprobable. By employingrdre
public doctrine, or executing imperative lalgx fori will be applied if a real conflict of
the public laws occurs. A foreign public law may deplied freely only if there is no
conflicting domestic public law, which forum stateinterested in applying, in other
words, foreign public law will only be applied wh#rere is no real collision of laws.

15. A regulation set in Lithuanian law, where the comt®f a foreign law is

sometimes reckoned as a question of law, and ierathses as a question of fact, and
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wherelex fori should be applied if the court fails to find obetcontent of foreign law,
or parties fail to prove it, this regulation sagsfthe modern demands, though it is not
absolutely consistent.

16. Virtually all the rules of applicable law chosen the basis of cause for the law
(Lat. lex causag are grounded on the territorial principle. Thenoept of the law of
place (Lat.lex loci) in itself encourages choosing a certain placetsofaw, thus an
emphasis on territory or place does not contairp deeaning. During the development
of International Private Law the methods of fleyibhoosing the law were discovered in
spite of application of the territorial principlk.becomes usual to take into consideration
not only the place of the act (Lé&bcus actuy but also the place of the effect in its broad
meaning (Latlocus effectus as well as plenty of other circumstances. Tleeefthe
application of a law far beyond the borders of tikeitory of the sovereign, who had
announced such a law, became the usual practicg dgo actually. A legislator
sometimes directly obliges forum courts to applgitiaw to relations abroad. The
territorial principle theoretically and practicalgould reflectlex loci delicti lex loci
actus lex loci damnj lex loci protectionis lex loci situs lex fori, lex domicilii, lex
patriae lex loci laboris lex loci originis lex loci destinationislex loci expeditionisand
many other collision rules. So territorial prin@ptan hardly be named a rule or principle
at all. It should instead be conceived as an idea metaphor inviting the courts not to
abandon the Theory of Vested Rights. The terrikgrianciple does not point out the
place, whose law should be applied, but it ratmeoarages searching for an applicable
law, which protects infringed rights. However, g®sence of the problem of conflict of
laws is exactly the overlapping of laws, therefsueh encouragement is useless. A court
would not openly apply ankex causagwhich does not vest rights, in other words the
court would not apply any law, which does not reggilrelations at hand. There are no
theoretical reasons why the laws of many differstates may not be simultaneously
applied in a case of ubiquitous infringement, whigdually take place in civil cases
related to unallowable posting of information o timternet. The loyalty to territorial
principle implicates exactly this. Usage of onegtenlaw, which was chosen on grounds
of the most significant relationship or on otheowrds, would mean the application of
foreign law even to autonomous relations. The burdeapplying many laws would

obviously become practically unbearable and theerintompatibility of the decision
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would cause problems. Nevertheless, this possikshiould be contemplated, because
the burden may be shifted to the litigants, ana fineally to the party, who lost the case.
Care and caution will then be stimulated in thecpes of suing and defending and it will
also stimulate agreements on applicable law, i Hre permissible.

17. The problem of a collision of laws should be oveneoby choosing the law in
civil cases with a foreign element related to unaéible posting of information on the
Internet. Legal norms do not provide absolutelyirdef rules of choosing a law;
therefore the courts should be conducted by gepeiratiples. The attitudes of scholars
regarding the choice of law differ drastically. ity of theories, whose flaws were
pointed out not only by the critics, but also bgithauthors, have been created. Thus the
task of usage of the doctrines is complicated actice. Systematization of theories or
the classification of these methods may be propaseiy a spatial 3-D model of the
applicable law theories, where three axes are drdist, the axis of manner of
overcoming the conflict of laws, dex fori (F) andlex causag(C) dichotomy on the
abscissa; second, the axis of evaluating the isiei@ states, aunilateralism(U) and
multilateralism (M) dichotomy on the ordinate; and, third, thesaxif the nature of
applicable law, osubstantivism{S) andselectivism(E) dichotomy on the applicate. The
proposed model enables the pointing out of theeptdeach theory in 3-D system. The
essential principles of most theories may be desdrby the six categories mentioned.
Therefore the area of application of this modddrizad, ensuring a consistency of further
discussions and facilitating the choice of law iceatain case. The place of proper theory
in the model may be C-D-P in the civil cases wiflor@&ign element, which are related to
unallowable posting of information on the Internkthe conditions are normal.

18. In hearing civil cases with a foreign element, vithare related to unallowable
posting of information on the Internet, and any eotlcases related to delictual
obligations, the law of state, where both partiesdomiciled (Latlex domicili), should
be applied. If the parties are domiciled in differstates, then the law of the court to
which the lawsuit is brought (Latex fori) should be used if the parties agree. The
Internet has no influence dex domicili, or onlex fori, because communication does
not change the meaning of the concepts of domairum. If the litigants live in the
different states, and do not agree on chookrdori, then the law which is chosen by a

plaintiff should be applied. However, their choisdimited. They can chose one option
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out of three: first, the law of the state where tibrious act was committed (Ladé&x loci
actug, and, correspondingly in civil cases related nallowable posting of information
on the Internet, the law of the state where infaromahad been uploaded or hosted;
second, the law of the state where any other tsti@ircumstances occurred,
correspondingly, the law of the state where theesewas placed; and third, the law of
the state in which the damage occurred (leatloci damn), correspondingly, the law of
the state where information had been hosted or aded. The concept of the law of
the state most closely connected (most significalstionship) to the dispute cannot be
directly linked to the means of transmitting infation. Therefore the choice should be
governed by general rules in such cases, evaludtiagserver place, the places of
information uploading and downloading, the intentiand target of the offender, the
nationality of the offender and the injured person.

19. All the means of proving (Lithrodinéjimo priemors) which are used in modern
Lithuanian proceedings are exhibits or testimoimggheir nature. The explanations of
parties or third parties (Lithretieji asmenysare the testimonies, the equivalent of the
testimony of a witness (LitHiudytojy parodyma). Written proof implies the existence
of a physical thing or medium. Thus it is the exhiim essence where readable
information is stored via characters. During thewithings are inspected in their
locations, and a protocol of view (Litapziiros protokola$ acts as a substitute for the
exhibits. The exhibit or exhibits remain the souotenformation to adjudicate and the
protocol acts only as a medium between the exhibith was not brought to the court,
and the proceedings. The conclusion of an expdtt.(eksperto iSvadais an opinion of
a person, who has special knowledge in a fieldce#nee, medicine, art, technology or
trade, and this conclusion is then transferred pbysical medium. So, the conclusion of
an expert is in essence a testimony. Photos, \addcaudio recordings are passed to the
court contained in the form of some physical medisoch as paper, films, discs and
other forms. Therefore these means of provinglaekhibits. All the means of proving
which may be used in the litigation must be eitenibits or testimonies. Therefore the
open-ended list of the means of proving can neitbenplicate the process, nor facilitate
it. The tangible (material, physical, real) evidergtith. daiktiniai jrodyma) may simply
be called the exhibits, and written (documentanyflence (Lith.raSytiniai jrodyma)

may be called the written material.
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20. The segregation of the means of proving which taldished in the Code of Civil
Procedure, namely the explanations of the partiehial parties, the testimonies of a
witness, written material, exhibits, protocols aéw, the conclusions of an expert,
photos, video and audio recordings is reasonabld anderstandable. Such
differentiation is grounded on the purposes of penlings. The segregation of the so-
called electronic evidence, asai generismeans of proving is neither reasonable, nor
necessary, nor advisable, and the concept of efectevidence though commonly-used,
is not successful. The concept of electronic ewtdesupposes the storage of information
in digital form usually, though it does not implyhether a transformation from an
analogous form took place during the creation adence.

21. There are no significant differences between pajmuments and electronic
ones, which are important for court proceedingshBorts of documents may be kept or
erased, the content may be complete or dynamig,rittay have meta-data, they may be
dependent on the environment, they may wear outcamdist of one or many parts.
Different amounts of these two sorts of documethis, convenience of search and the
speed of copying are things, which do not relateadiy to civil procedure. Changing the
form of storage from analogous to digital and weesa is possible both in proceedings
and beyond. The differences between the forms afagé of information are not
important enough to require changes in civil praredstatutes. There are several
reasons or the initiatives taken towards changivig mrocedure rules by elaborating on
them and establishing the concept of electronideswie. The peculiarities of proof
traditions in common law states, the institutiontlod jury and distrust of the courts in
states where the outcome of the cases is extramelrtain should be mentioned as the
most important causes of such initiatives. The &ired second courses are not relevant in
the case of Lithuania. Fears regarding the degtoeraf the principle of Free
Evaluation of Evidence into judicial arbitrarineasd capriciousness have some basis
indeed. However the suggestions to turn to Formaluation of Evidence and to look
for rationality here is neither proper, nor purgagenor realistic. The Principle of Free
Evaluation of Evidence is known in the law of mastuntries and has no other
alternatives unless universally recognized quantéamethods for measuring the

significance of proof exist. The problems of wrangluation of evidence should first of
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all be solved by using other methods, namely byeasing the independence of the
courts and judges, their competence and transpaodribe proceedings.

22. Despite the variety of civil cases related to theeidnet, the parties and courts
confront only four main problems of proof: a) findi out information regarding the a
situation, b) identifying of liable persons, c) leaktion, exaction and usage of the
evidence and d) ensuring the authenticity of thdence. Neither of these is typical only
to the Internet. Digital evidence should be useshemding on its content and form as
written material, exhibits, photos, video and audgrordings. In validating the
credibility of the digital evidence and in its unmireg content, the testimonies, the
conclusions of an expert and protocols of view rhayused. Also the attributes which
can in themselves confirm the authenticity of @igividence should be investigated.
The issues of finding out information regarding fasst situation, identification of liable
persons, collection, exaction, investigation, egan and ensuring authenticity of the
evidence are no more complicated in the contexheflnternet than in any other case.
Moreover, the abundance of digital information, beh of its automatic collection and
processing systems facilitate the proving of fa@ecause of the development and
complexity of Information Technology, the growth thfe significance of an adjacent

science, such as Forensic Information Technolaghkely.
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Reziume
Tiriamoji problema

Nagrirgjant civilines bylas @ neleistino informacijos skelbimo internete kyla
daugylé teoriny ir praktiniy problemy. Jos skiriasi pagal pabj, apimi, svarl,
sucttingumg, naujung, iSnagrigjimo laipsr. Disertacijoje tiriamos trys problemos,
kuriy dvi — teismingumaustatymo betaikytinos teigs pasirinkimo uzsienio element
turinc¢iose bylose — priklauso tarptauisprivatires teigs srtiai, o tretioji — jrodymy bei
jrodinéjimo — civilinio proceso teisei. Pasirinkgnnulémé kelios priezastys. Pirma,
minétos problemos bylose éd neleistino informacijos skelbimo internete sukeli
daugiausiai diskusjj o tai rodo y aktualum. Antra, teismg kompetencijos, teis
parinkimo ir kai kuriuogrodinéjimo klausimus tenka sgsti pirmiausiai, tad ir ig&kius
nagrireti prasminga pradi nuo jy. Treia, nurodytos problemos yra bendros visoms
tyrimo dalyku esatioms byloms ir yra sgstinos kone kiekvienoje civilije byloje cl
neleistino informacijos skelbimo internete. Su iinetu susijusios teisés problemos
dazniausiai kyla @ daugelio jame vykdom operacijj sienas kertafios prigimties,
vadinasi, daznai turi uzsienio elementAtsizvelgiant j informacijos perdavimo,
saugojimo ir skelbimo ypatumus, kiekvienu atveiiira patikrinti, ar byloje nespstini
tarptautires privatires teigs klausimai. Ir prieSingai, daugelis siauresnio {ut#in
problemy budingos tik tam tikros @Sies civiliniams santykiams. Ketvirta, neteisingas
teismingumo, taikytinos teis ir jrodymy problemy sprendimas sukeltypa neigiamy
pasekmi bylos dalyviams. Jie negd#l tokiy pasekmi protingai numatyti, 0 uzZsienio
valstyles tuo pagrindu gaty net atsisakyti pripazinti sprendam

Darbe rra nagrijami atskig raSiy neleistino informacijos skelbimo internete
ypatumai. Internete darampaZzeidiny raSiy yra labai daug ir kiekvienas tam tikra
prasme pasireiSkia neleistinu informacijos skelbiffwo tarpu ypatumturi anaiptol ne
visi. Siuos pazeidimus vienija netetismas, o kartais specifikapskritai sunkuzvelgti —
internetas dra dar viena komunikacijos priemagnriSis. Kita vertus, keletas nauj
interneto slygoty pazeidiny neabejotinai egzistuoja. Antgilauzimaij kompiuteri
tinklus atsirado matyt kartu su kompiutetinkly atsiradimu. T&au tokiy jsilauzimy
nagrirgjimas disertacijoje pazeist pusiausvygs — kai kurie pazeidimai iy
neiSvengiamai analizuojami @lau, nors toks émesio sutelkimas &l tyrimo objekto

bendrumo neiity pakankamai paggtas.
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Galimykes ir problemos disertacijoje bus suprantamos kaigSimgos to paties
reiSkinio puss. Problema yra teorinis ar praktinis uzdavinys reikalingagimp,
sprendimo, ogalimyke yra tai, kas galima, galimumas. Disertacijoje magami
teismingumo, taikytinos teis ir jrodinéjimo teoriniai ir praktiniai uzdaviniai bei
nustatomi toki uzdaviny sprendimai. Btent pastarieji tyrime vadintini galimyis.
Taigi darbe nagrigjamos problemos, oyj sprendimo ar jo palengvinimo iSdavos
suprantamos kaip galimyb.

Apibendrinant auk8au pateiktus aiSkinimus, suformuotinas disertacijgrimo
dalyko apibézimas. Disertacijoje nagrfami uzsienio elemeatturinciy civiliniy byly
del turtines prievoks, kurios viena Salis turi tatsreikalauti atlyginti nuostolius, o kita
Salis privalo juos atlyginti, kai pazeifs, nesant sutartigi santyki, sudag interneto
naudotojams galimyb susipazinti ar kitaip naudotis neskelbtina infocia ir Siais
veiksmais padar zalos nukemfusiajam, teismingumo nustatymo, taikytinos d®is
pasirinkimo bejrodingjimo problemos ir 3j problemy sprendimo hdai.

Nagrirejamos problemos yra iS dalies i&pitos, tai yra sprendimouadai yra
zinomi, sprendim paieSka vyksta seniai, nors daznaran £kminga. Be kita ko,
siekiama iSsiaiskinti Sios nganés priezastis.

Darbo aktualumas

Informacires technologijos gtros procesai spaja. Pasaulis ne be pagrindo vis
dazniau vadinamas globaliuoju kaimuizio tasSku laikytinas tarptautipiinformacini
tinkly, visy pirma interneto, atsiradimas i paudojimo pléioje visuomegje pradzia.
Sis reidkinys laikomas penjfia Zzmonijos istorijoje informacine revoliucija. Sieocesai
léemé kiekvienam asmeniui galimgbbendrauti su visu pasauliu, gauti ir perduoti
praneSimus tiek apibktai, tiek neapikiztai asmen grupei, pasiekti per atstym
Saltinius tiek Salies viduje, tiek uzsienyje. Vaojo geografie buvimo vieta
informacijos pasiekiamumo prasme turi vis mageseikSng. Jeigu pasitvirting
prognozs, netrukus bet kokia pasaulyje esanti informabij@ saugoma skaitmenine
forma ir nemaza jos dalis bus laisvai prieinamdagliame tinkle.

Nurodytomis galimybmis ne visuomet naudojamasi t¢&. Tinkluose atsirado
informacijos, kurios skelbimas yra valstybdraudziamas. Su Siomis problemomis

teismai, pirmiausiai Jungiéése Amerikos Valstijose (toliau — JAV arba Jungsin
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Valstijos), kuriose viaegy informaciny tinkly naudojimo pitros Suolis prasijo
ankgiausiai, susidré jau prajusio amziaus paskutinio deSimténe pradzioje. Bitent
teismai, nagrieddami kylarfius gintus, sudar galimyke apibgzti pagrindines ir Siuo
metu neretaij jstatymus perkeltas taisykles. ®bdeistjai iS esnés tapo jstatymy
leidybos Sioje srityje varikliu. Lietuvos teismaaléty pasinaudoti pasauline praktika ir
ISvengti klaidy, kurios buvo daromas penktosios informasirevoliucijos pradzioje.
Nors atsakomyds taikymo uz neteésa informacijos paskelbigm internete
problemos yra labai reikSmingos tiek teorijai, tpptaktikai, jos nekvestionuojamos ild

Jy nuolat diskutuojama, iki Siol Lietuvoje Siai tenskirty mokslo darl néra daug.

Darbo uzdaviniai

Vienas pagrindinj disertacijos uzdavigi— pateikti pagsilymus, kaip racionaliai
taikyti galiojancias teisss normas, nuosekliai aiskinjstatymy nuostatas & interneto
naudojimo metu kylafiy santyki, ir palengvinti praktinnormy jgyvendining.

Taigi, disertacijos uzdaviniai yra Sie:

1. Susieti pazeidimo, kitolgi zah sulélusiy aplinkyby, prievoks atsiradimo ir
jvykdymo, zad sulkelusio veiksmo, Zalos atsiradimo vietas su tokiomtsrneto
kategorijomis kaip informacijos iSsiuntimas, joartzitas, saugojimas, skelbimas,
gavimas.

2. Sukurti teigs aktuosetvirtinty teismingumo nustatymo pringjpigyvendinimo
praktikoje koncepcyj bylose @l neleistino informacijos skelbimo internete.

3. I8gryninti teismingumo nustatymo ir taikytinos t&s pasirinkimo i58kj,
vienijani visas bylas & neleistino informacijos skelbimo internete ir blenjo
iISsprendimo princig

4. Pasiilyti priemones, galitias ateityje palengvinti teismo proceso pastsienio
asmenims.

5. Sukurti taikytinos teiss pasirinkimo taisykli jgyvendinimo praktikoje
koncepciy bylose @l neleistino informacijos skelbimo internete.

6. ISgryninti taikytinos teiés pasirinkimo teorij visuny ir sukurti model teorijoms
klasifikuoti, aisSkinti, pétoti ir taikyti.

7. Atskleisti teismingumo nustatymo ir taikytinos te&gpasirinkimo rygbylose @l

neleistino informacijos skelbimo internete.
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8. Sukurti jrodingjimo priemoni; sistemin mode] ir nustatyti vadinamgy
elektroniniy jrodymy viets jame.

9. Nustatyti dazniausiai kyla&ims jrodin¢jimo problemas bylose étl neleistino
informacijos skelbimo internete ir pabiti jy sprendimus.

10.Sukurti jrodymy, aktualiy bylose @l neleistino informacijos skelbimo internete,

atskleidimo ir naudojimo koncepgij

Darbo naujumas
Darbe pateikta originalaus ir naujo:

- keturios koncepcijos- interneto rySio su geogradimis vietomis, teismingumo
nustatymo, taikytinos teis pasirinkimo ir internetgrodymy atskleidimo bei
naudojimo bylose @ neleistino informacijos skelbimo internete;

- du pasilymai — &l bendro teismingumo nustatymo ir taikytinos &sis
pasirinkimo iS8kio jveikimo bylose @l neleistino informacijos skelbimo
internete, taip paté daiktiniy bei raSyting jrodymy savokos pakeitimo;

- prognoz dél jstatymy leidéjo apsisprendimo islaikyti teismingumo ir taikytso
teises taisykly lankstuna;

- civilinio proceso su per atstymjame dalyvaujatiais uzsienio asmenimis
institutas;

- taikytinos teigs pasirinkimo teorij erdvinis trimatis modelis

- jrodingjimo priemoni; matricine klasifikacijg

- jrodirgjimo problemy bylose @l neleistino informacijos skelbimo internete
keturnae klasifikacijg

- pastebjimai, paaiskinimai, iSvados.

Darbo reikSme

Disertacijoje pasiyti koncepcijos modeliai ir kiti sprendiniai yra pakankamai
aisSkiis ir jsimenami, kad iity taikomi praktikoje, ir, kita vertus, pakankamalptes ir
turiningi, kad gadty bati naudojami teoriniuose svarstymuose bei diskgsijmepaisant,

ar jiems pritariama visiSkai ar iS dalies, ar WaiSnepritariama. Tad tikimasi, kad

" Sis institutas buvitvirtintasjstatymu. Zr.: Valstyés Zinios, 2011, Nr. 85-4126.
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disertacijos rezultatai gl bati naudingi tarptautiés privatires teigs ir civilinio
proceso teiss mokslo srityse, ptojant teismingumo nustatymo, taikytinos &sis
pasirinkimo ir jrodymy teorijas, taip pat teisgn praktikoje, nagrigjant bylas dl
neleistino informacijos skelbimo internete. Rezaltataip pat gaity buti naudingi
jstatymy leidéjui, rengiatiam kai kuriasjrodymy institutg patikslinagias ir nuotolin

proceg jtvirtinancias civilinio proceso kodekso pataisas.

Ginamieji disertacijos teiginiai

Pirma, teisés mokslas gali pasiyti apibrézta rezultay uztikrinartias
teismingumo nustatymo ir taikytinos tesspasirinkimo taisykles. Tau cl tam tikny
priezasiy tokie pagilymai uzsienio elemeagt turinéioms byloms @l neleistino
informacijos skelbimo internete, nesant galigg/b pasiekti visuotin valstybiy
susitarim, jstatymo leidjui yra neaktuals. Todl menkai varzomas lankstumas yra
samoningas valstyli pasirinkimas ir savaimeéra taisytinas blogis.

Antra, apibéziant prievoés atsiradimo ir vykdymo vietas nustatant teismingum
taip pat pazeidimo viet pasirenkant taikytip teis;, uzsienio element turin¢iose
civiinése bylose @ neleistino informacijos skelbimo internete teclugine prasme
reikSne turi informacijos iSsiuntimo, gavimo, saugojimaskelbimo vietos.

Trecia, atsakovo buvimas valstjle iesSkinio jteikimo metu, nuolatiés
gyvenamosios vietos tjimas, turto valdymas ar turtupiteisiy priklausymas atsakovui
valstyleje, Salij susitarimas yra bendrieji teismingumo nustatymdekjai visoms
byloms, nepriklauso nuo gin polidzio ir laikytini prioritetiniais.Kai ginco dalykas yra
daiktas teismo vietos valst§jle, arba teismo vietos valst§je atsirado ar vykdytina
ginco prievok, bylose @l neleistino informacijos skelbimo internete reikSigyja: a)
informacijos saugojimo, b) skelbimo ir ¢) gavimoetas, kadangi jos sietinos su
jstatymuosetvirtintais teismingumo nustatymo principais.

Ketvirta, teismo proceso naSta uzsienio asmenima$ gati reikSmingai
palengvinta naudojant nuotolinio dalyvavimo proceasstitug. Nuotolinis teismo
procesas galy iSspesti kone visas teisines tarptautinio teismingumabpgmas ir dal
socialiny, tatiau negalty iSspesti politiniy, psichologing, ekonoming ir kitokiy
klausimy. Tarptautinio teismingumo problema isliks tol, kabus iSspista atitinkamose

mokslo Sakose. Siuo metu tokio sprendinmn
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Penkta, nepaisant taikytinos teispasirinkimo teorij jvairoves, egzistuoja jas
visas vienijantys pozymiai, kurie galiid iSgryninti ir panaudoti teorijoms klasifikuoti,
raSiuoti bei tobulinti.

Sesta, spendziant taikytinos tmispasirinkimo klausim bylose @l neleistino
informacijos skelbimo internete reik§nturi informacijos: a) iSsiuntimo, b) gavimo, c)
saugojimo ir d) skelbimo vietos, kadangi jos siesinsu jstatymuoseijtvirtintais
taikytinos teigs pasirinkimo kriterijais.

Septinta, vadinamieji skaitmenine forma saugojrodymai netukty biti
ISskiriami kaip atskirosiSiesjrodinéjimo priemorg, nes tam éra poreikio ar pagrindo ir
tai neatitiky esamosjrodinéjimo priemony sistemos. Skaitmenine forma saugom
jrodymy iSsikiai turi savitumy, tatiau iSsprendziami naudojant civiliniame procese
jtvirtintasjrodingjimo priemones, ypaeksperto iSvagir apziiros protokad.

AStunta, absoliuti daugumarodinéjimo problemy bylose @l neleistino
informacijos skelbimo internete galiafd suskirstytos; keturias stambias grupesé N
viena iS &y problemy grupiy néra hidinga vien tik su interneto naudojimu susijusioms
byloms.

Darbo metodologija ir metodai

Disertacijoje naudojami sisteminis, kreipimosi, ily@masis, dogmatinis,
lingvistinis, algoritminis, modeliavimo, formalizamo, abstrakcijos, loginis, dokument
tyrimo, istorinis, apibendrinimo, statistinis beii kkyrimo metodai.

Sisteminio ir kreipimostyrimo metod, naudojimas pasireisSkia tuo, kad temai
aktualis aspektai nagréfami analizuojant civiligs teigs, tarptautias privatires teigs,
civilinio proceso teiés, vieSosios tarptautins teigs, konstituciés teig€s, baudziamosios
teises, baudziamojo proceso tessir kity teises Salky institutus, taip pat kitas mokslo
Sakas, nustatant pagrindiniussdingumus, pasiekimus ir tarpusavio rysius, jueartt ir
aiSkinant atsizvelgiani jy visumg. Teismingumo institutas gerai zinomas ir Kkitais
aspektais nagréijamas daugelyje teis srtiy, tarp j — vieSoje tarptautije teisje ir
baudziamojo proceso téjs. Pastarojoje, kaip ir administracinio proceseéje, taip pat
ISsamiai tiriamagrodymy institutas, esama nemazai darbui naugijayalgy. Civilinis
pazeidimas, pasireiSkiantis neleistinu informacijskelbimu, glaudziai susg su

konstitucine ir baudziagp teise. Vienas iS sisteminimaidy yra klasifikacijos, kurios
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apibendrina sukauptas zinias, uztikrina tingaggvoky ir terming naudojim, pasalina
mokslo kalbos dviprasmiSkumn

Lyginamajamtyrimo metodui tenka reikSminga vieta. Tiriantagstris problemas
— teismingumo, taikytinos teis ir jrodinéjimo, atlikta uzsienio valstyhi ir jy
susivienijimy, daugiausia JungtiqiValstijy bei Europos §ungos, mokslinink poziiriy
analiz. Nagrirgjamy santyky teisinis reguliavimas niekuréra tobulas, uzsienio teigm
praktika — nenuosekli, reguliavimo nacionaliniu toagalimykes iS esms yra ribotos.
Todél disertacijoje pagrindinis é@nesys sutelkiamasatent teorijoms nagristi, taciau
nevengiama lyginti teispnpraktika, teiss aktus, valstys jgalioty pareiging nuomones.

Dogmatinismetodas naudojimas norint iSreiksti pagavialstyby suverenitetui,
ir nesant pagrindo ignoruoti svaglbmedziag.

Lingvistinis tyrimas buvo naudotas siekiant visapusiSkai iSkiati ir atskleisti
kai kuriy svarbiy disertacijos svoky — tokiy kaip jurisdikcija arijrodymai — reikSra ir
prasng. Siam tikslui buvo vertinamos ne tik specialiossites, bet ir bendros §i
terminy reikSnes, pateiktogvairiy kalby Zodynuose.

Algoritminis, formalizavimo ir modeliavimmetodai naudojami siekiant aiskiai ir
tiksliai apibgzti reiskinius ir procesus, patogia forma perteigtimo vykdymo tvarlg ir
pagrindines iSvadas, taip pat klasifikacijoms in&epcijoms suilti ir pateikti. Ypa&
placiai Sie metodai taikomi tiriant taikytinos tégspasirinkimo problematik iSgryninant
jstatymo nuostatas, teorijas ir pdgmus bei apibendrinantodinéjimo problemas, taip
pat nemazai jie naudojami ir kitose darbo dalySeadloms apilézti ir patiam tyrimui
atlikti placiai naudojamilogikos metodai — indukcija ir dedukcija. Siekiant iSvengt
loginés klaidos — skuboto apibendrinimo — indukcinio fpdbo iSvados naudojamos tik
atlikus platy tyrima.

Svarly vaidmern atliekaanaliz ir sintez, kurios gali ir turi ti suprantamos
veiksniai iskaidomi, éliau sujungiamij visurmg darbo temai svarbiais aspektais. Siam
tikslui kaip pagalbinis naudojamadstrakcijosmetodas.

Dokumeng tyrimo metodas panaudotas tiriant tarptautirsutatiy rengimo
medziag.

Buvo naudojamisociologinio tyrimo ir statistiniai metodai. Tyrimas buvo

vykdomas analizuojant kai kurterminy vartojimo internete ir moksliniuose leidiniuose
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papraius, tendencijas iryj raidg, pavyzdziui, tokiy kaip skaitmeniniaijrodymai,
elektroniniaijrodymai ar neleistinos informacijos skelbimas. iStetis metodas pagb
geriau jvertinti tokio tyrimo rezultatus. Tie patys metodaivo panaudotjvertinant
disertacijos problematiknagrirgjanciy mokslininky citavimo Saltinius, siekiant nustatyti
daugiausiaijtakos tuéjusius mokslo darbus, tokiuatu papildomai uztikrinant tyrimo
iISsamun.

Nors interneto santyli egzistavimo laikotarpis éna ilgas, reikSmingas yra
istorinis tyrimo metodas, kadangi p@Ziy, teorijy ir praktikos kaita vyksta itin sp&ei.
Nagrirgjant bendrus teismingumo, taikytinos taisir jrodymy aspektus, @ kuriy
diskutuojama Simtus ir nelikstartius mety, istorinis metodas yra ypavarbus.

Darbo rengimui ir teonj vertinimams buvo naudojamaaproksimacijos
prisiartinimo metodas. Parengtas darbas, jo straktbbuvo kelis kartus iS ess
tobulinami, nustatant ir Salinant prieStaravimus.

Vienu metu naudojami bendrieji ir specialieji mddo didina tyrimo iSsamuigy
padeda geriau atskleisti visas tris disertacijojarhas problemas ir uztikrinti rezultat
patikimumns.

Tyrime taip pat panaudota specialiai sukurta pnmgné jranga.

Teistje jprasti ir itin pl&ai naudojami metodai, tokie kaip sisteminis,
lyginamasis, istorinis ir kiti, derinami su &au naudojamais — algoritminiu ar
formalizavimo, tokiu ladu iSgryninant, tikslinant sprendimus ir leidzigubs patikrinti,
kiek taijmanoma teiss moksle.

Naudojami tiek bendrieji, tiek specialieji tyrimmetodai, dauguma — taip pat
zinomi uz teigs mokslo rily. Visi yra patikrinti ir patikimi, leidzigvykdyti disertacijos
uzdavinius, yra pakankami rezultato patikimumuiikrititi, ginamiesiems teiginiams

pagisti.

Pagrindiniai rezultatai ir iSvados

Siekiant iSspysti disertacijos uzduotis, iSnagéta daugyb pagrindini ir atviry
minéty sriciy problem;. Be to, nemazai bengy teiss teorijos klausim yra
neatsiejamai susijsu disertacijos tema, tairhé butinybe juos nagriéti. Pagaliau u
p&iy problemy iSkildavo skirtingose srityse, ir taglggojo persipynusi analiz. Taigi

vykdant tyrimy susida¢ painus problemir galimybiy voratinklis.
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Néra abejoni, kad iSvados priklauso nuo atsakyinkiekviery iS Sy klausimy.
Reikejo rinktis tarp teisinio apiléztumo ir lankstumo, tarp revoliucijos ir evoliucjdei
tarp daugelio kif alternatywy. Turéjo bati rasta pusiausvyra tarp de&imp kity
dichotomiy kraStutinumg. leSkant atsakymbuvo istirta Simtai doktrinim, teisminiy ir
jstatyminy Saltiniy. Pagrindigs problemos ir galimyds buvo apibiztos koncepcitje
problemy ir galimybiy schemoije.

ISvados padarytos analizuojant Saltinius ir svatstezultatus.

1. Tarp interneto ir pozityviosios tés rera savaiminio rySio, taau ji kuria
jstatymo leidjas teigs normose ir teismai sprendimuose. dlodsprendziant
teismingumo, taikytinos teis ir jrodinéjimo problemas civilidse bylose é neleistino
informacijos skelbimo internete tradiciniai prinaigali ir turi kuti taikomi. Teigs aktai
ir teismy praktika tuéty tobukti laipsniSkai, derinant pozityyja teis su visuomeés
raida, ir internetui Si taisykltaikytina tiek pat, kiek bet kuriai kitai techngigi ar
bendravimo priemonei.

2. Apibréziant pazeidimo viet (lot. locus delict) civilinése bylose é neleistino
informacijos skelbimo internete teisine-technol@ginprasme reikSen turi: a)
informacijos iSsiuntimovieta, kuri laikytina Zal sulélusio veiksmo vieta (lotlocus
actug, b) informacijos gavimawieta, kuri laikytina zalos vieta (Ioibcus damn), taip pat
c) informacip saugaios ir skelbiagios tarnybines stoties vietakuri priskirtina kitokiy
zal sulkelusiy aplinkybu vietos kategorijai.

3. Visuotinai pripazintas skirtumas tarp JAV ir ES po#; j teismingumo
nustatyna ir taikytinos teigs pasirinkim civilinése bylose é neleistino informacijos
skelbimo internete — tariamas pirmeagisuteikimas lankstumui ar teisiniam tikrumui —
neegzistuoja. Europos ajingoje nagrigjamoje srityje lankstumas éra labiau
suvarzytas, o rezultato numatymasran paprastesnis negu Jungfa Valstijose.
Teismingumo nustatymo ir taikytinos téss pasirinkimo sprendimo apiatumas
civilinése bylose é neleistino informacijos skelbimo internete gaiitibpasiektas arba
reikSmingai ribojant teismkompetenci, arba reikSmingagjiSpletiant, bet svarbiausia
— nustatant apibgtus ir nelank&us byl paskirstymo teismams kriterijus.éNienas is
Siy spending nacionaliniamsjstatymy leidéjams rera priimtinas, kadangi nesant
valstybiy susitarimo vienaSaliSkasg jaikymasis prieStaragtvalstybi; interesams. Tadl

beveik nevarzomas teisntankstumas ir kaip pasekm- rezultato numatymo stoka yra

38



sagmoningojstatymy leidéjo pasirinkimo iSdava. Teis mokslas gali paslyti apibrézta
rezultay uztikrinartias teismingumo nustatymo ir taikytinos t&gpasirinkimo taisykles,
tatiau &l nurodyy priezasiy tokie pasilymai civilinéms byloms d neleistino
informacijos skelbimo internete yra neakiigair numatomoje ateityje yra pasmerkitib
ignoruojami.

4. Nagrirgjant teisny sprendimuose ir doktrinoje sukurtus gausius adtigrnus
teismingumo nustatymo pagmus civilinése bylose & neleistino informacijos
skelbimo internete, gétly bati iSgrynintos vos kelios pagrindia idjos, papildatios
tradicinius principus. Sprendziantldteismy kompetencijos Siose bylose, paprastai
vertinami interneto tinklagi interaktyvumas, verslumas ir faktinis poveikisiptgat
skellzjo veiklos kryptingumas, Zzinojimas apie jy$u teismo vietos valstybe,
technologijy naudojimas geografinei lankytpj vietai nustatyti, susitarign su
nukengjusiuoju buvimas. Visi nurodyti kriterijai, vienaextus, yra nepakankami
teismingumo klausimui spsti, kita vertus, jie é&ra tam tikg tradiciniy principy
atspindys. Teismingumo nustatymo probderbylose @l neleistino informacijos
skelbimo internete tikslinga sggti ne kuriant specialias internetui pritaikytasyéles,
kurios iki Siol buvo neskmingos, bet taikant tradicinius principus, atsigiant j
vykstartius socialinius ir technologinius pasikeitimus. di@niy teismingumo princip
taikymas nepaneigia, ir net reikalauja, Siuolaikit@chnini; priemoni; naudojimo gido
Saliy ketinimams, sgziningumui, siekiams, iSlygoms éd teismingumo, geografinei
buvimo vietai nustatyti.

5. Tradiciniy teismingumo princip taikymg palengving atsakovo elgesio ir elgesio
poveikiolokalizavimas Lokalizuojant atsakovo elgelylose @l neleistino informacijos
skelbimo internete, be kita ko, tikslinga skirtindesio pazeigjo veiksmy ir jy poveikio
rySiui su informacijos issiuntimo, saugojimo, skelib ir pasiekiamumo vietomis.

6. Teismingumo nustatymui Lietuvoje reik8nturi dvi aplinkybiy grupes. Pirma —
atsakovobuvimas valstyge ieskinio jteikimo metu, nuolatiés gyvenamosios vietos
turéjimas ar gyvenimas joje, turto valdymas, tutiteisiy priklausymo atsakovui faktas,
atsakovo sutikimas. Tai yra bendri principai visobysoms, jie nepriklauso nuo gio
pohidzio, laikytini prioritetiniais ir byla @ neleistino informacijos skelbimo internete

Siuo atveju neturi specifikos. Antra aplinkybgrupe, kai ginco dalykas yra daiktas
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teismo vietos valstydje, arbacia ginto prievok atsirado ar vykdytina. Siems kriterijams
atitinka tarnybirs stoties buvimo vieta ir informacijos pasiekiamufaktas.

7. Nepaisant #iningo teismingumo nustatymo svarbos, sprendzZiafi
globalizacijos gaugancius gircus tarp skirting valstybiyy asmen, reikSming vaidmen
gali ir turi atlikti garso ir vaizdo perdavimo beasmens tapatyls nustatymo
technologijos, sulrusios prielaidas nuotoliniam teismo procesui. Bute uzsienio
asmeniui galimyb dalyvauti teismo procese nuotoliniddu naudojant vaizdo ir garso
perdavimo technologijas, neigiami bylos nagjimo padariniai uzsienio asmenims
sumazty.

8. UzZsienio teism praktikoje civilinese bylose é neleistino informacijos skelbimo
internete taikytinos teés pasirinkimas yra nuvertintas, daznai sprendziamas
neatskiriamai nuo teismingumo nustatymo ar nes@anths apskritai, nors teoriniu
lygmeniu teismingumo ir taikytinos tés klausiny atskyrimas yra aiskus ir didegni
diskusiy nekelia. Tamjtakos turi istorinis teismingumo ir taikytinos t&ssklausiny
bendrumas, jurisdikcijosggokos daugiareikSmiSkumas, taikytinos ésigpasirinkimo
problemos nut@jimas vieSojoje teige, teigs pasirinkimo taisykij nepritaikomumas
vieSajai teisei, teismingumo nustatymo ir taikyEndeigs pasirinkimo Kkriterij
panasumas, glaudus teismingumo ir taikytinoss$ektausiny sprendimo rysys, kolizijos
taisykliy iSSikiai, psichologiniai sunkumai, taip pat uzsienitsds paieskos, vertimo ir
aiskinimo problemos.

9. Istorinio teismingumo ir taikytinos teis pasirinkimo bendrumo problemos
ngmanoma pasalinti jau viereldo, kad teoriSkai jos apskritai nedty bati. Informuotas
teiggjas suvokia visuomeie ir teigje vykstarius procesus, tad istoriniai neatitikimai
privalo kiti tinkamaijvertinti. Tockl istorinis teismingumo ir taikytinos teis klausiny
subendrinimas negalitb laikomas uzsienio tets taikymo Kliitimi. Jurisdikcijos
sgvokos daugiareikSmiSkumo problgnpasSalina jau pats tinkamas jpgardijimas ir
suvokimas, bent jau tuo atveju, kad yra susitaridéagermino vartojimo. Tod termino
jurisdikcija daugiaprasmiSskumas, nors neabejotinai sukelia téros painiavos,
savaime negéfy apsunkinti uzsienio teis taikymo. Taikytinos teés pasirinkimo
nutyléjimo vieSojoje teigje padaring sprendimas uztikrinamas jau vien zinojimu.
Suplakta teismingumo ir taikytinos téssanali2 turi tam tiki teorin ir loginj pagrind,

taciau Sis reiskinys labiau rodo ne probkembet amoning teisires politikos
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pasirinkimg. Lietuvoje pripaistama, kad Sie du klausimai &ty bati atskirti, tad kol
nepasikeit jstatymy leidéjo ir teismy pozicija, problem dél to netugty kilti. Taisykliy
panasumas taip pat netty trukdyti taikyti uzsienio teis

10.Taikytinos teigs pasirinkimo taisyklj nepritaikymas konfliktams sgsti tarp
valstybiy vieSosios teiss yra ypé didek klittis taikyti uzsienio teis iki Siol neturinti
adekvataus sprendimo. TegaiitbieSkoma priemony, kurios susvelning probleny, bet
Siuo metu Sio klausimo negalima iSsgir IS esms. T&lau tai yra teisids politikos
problema, todl jos sprendimas iSeina uz siaurai suprantameégermsokslo rily.

11.Teismui priskirtas jpareigojimas per ribotus terminus savarankiSkaiasur
uzsienio teigs Saltinius netgi tuomet, kakra paieSkos funkaij vykdartiy vietiniy ar
uzsienio instituciy, néra galimyles pasitelkti proceso dalyyiar ekspext, ir kai tei€jas
nemoka ir neturi maXi atitinkamos uzsienio kalbos, vertintinas kaipgygendinamas
uzdavinys. Absolitiai tikslus sudtingo teisinio teksto vertimaskita kalbg taip pat yra
ngmanomas. Galima pri&tt prie absoliutaus atitikmens, jeigu vertimas yodulas,
tatiau sudtingais atvejais visiskas atitikmuo yra nepasieldantiuolaikiniam mokslui
néra zinoma bdy, kaip patikimai uztikrinti originalaus ir iSverstteksty tapatung.
Kvalifikuotas vertjas turi galimylg iSvengti vig; lingvistiniy smsty, taiau jis negali nei
suvienodinti dviey kalby strukiiros, nei dviey visuomeny socialires ir teisirés
kultiros, nei vartojamp s3voky ir koncepcij. Vertimas isliks krybiné veikla netgi
verciant teisinius tekstus, ir jau vertimo metu neigyamai pradedamas téssaiskinimo
procesas.

12.Daugelis teigs aiSkinimo teorij turi privalumy ir trikumy, tafiau teigs
aiskinimui tik konkreios bylos aplinkybms neatsirado alternatyvos. Kad ir kokia
aiskinimo teorija ity naudojama, aisSkinimo pagtumo ngmanoma verifikuoti jokiomis
objektyviomis mokslo priemamis. Teisny instancii sistema @ savo prigimties tokia
priemone nelaikytina. Tatl teists aiSkinimo teorijoms sunkiai taikytina mokslo, ben
jau teigs mokslo, kategorija. EklektiSkas aiSkinimas Siuetumnegali bti pakeistas
jokiu kitu. Kuo daugiau skirting argumeni apsvarsto teismas, aiSkindamasetekio
daugiau teorij naudoja, tuo kokybiSkesnis aiskinimas yra atliekam\era pagrindo
apsiriboti vienu ar kitu aiSkinimotidu, kai galima pasitelkti visus.

13.Jau vien dl praktiniy priezasiy, tokiy kaip atitinkany procesiny instituty

nebuvimo, o daznai — ir tiesiogigpareigojaiiy teiss akty nuostaf, teismas negali ir
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neturi taikyti uzsienio procesia teigs. Nesant aiskios takoskyros tarp materialiosios ir
proceso teiss, ad hocteismo svarstymai konkémje byloje neturi alternatyy

14.Lietuvos teigje jtvirtintas draudimas atsisakyti taikyti uzsienigsgevien ctl to,
kad ji yra vieSoji, yra pateisintinas. Kita verttsismas daznai neturi galimygonetaikyti
lex fori, kai uzsienio vieSoji teésprieStarauja vietinei vieSajai teisei. Civige bylose
dél neleistino informacijos skelbimo internete \gpsSir privatine teiss atskirti yra itin
sunku, kadangi privatés teigs normos Sioje srityje yra persipynusios ir nestgs
konstitucires, baudziamosios ir kjtvieSosios teiss Saky principais ir normomis. Turint
omenyje, kad valstys paprastai be iSlyg siekia jgyvendinti savo viega teis,
neatsizvelgdamosg kitoms valstybms jy sprendimais darogmpoveil, teismingumo ir
taikytinos teigs klausiny nagrirgjimas tarptautias privatires teigs kontekste civiliase
bylose @l neleistino informacijos skelbimo internete susidusu daugybe problam
Visuotinis valstyby susitarimas & teismingumo ir taikytinos teés neleistino
informacijos skelbimo internete kontekste yra maiikétinas. Pritaikius vieSosios
tvarkos doktrig arba vykdangpareigojiny taikyti imperatyvija teis;, vieSosios teis
tikrojo konflikto atveju ity taikoma teismo vietos teisVieSoji uzsienio teisgali biti
laisvai taikoma tik tuomet, kaiéra jai prieStaraujafos vietines vieSosios teés, kurios
taikymu kity suinteresuota teismo vietos valstyRitaip tariant — paprastai tik tuomet,
kai rera tikrosios teisj kolizijos.

15.Lietuvoje jtvirtintas reguliavimas, kuomet vienais atvejaisianio teigs turinys
laikomas teiés klausimu, kitais — fakto klausimu, o teismui negais nustatyti uzsienio
teisés turinio, ar uzsienio teise besiremie Saliai nepavykus jirodyti, taikoma vietig
teis atitinka Siuolaikinius poreikius, norgma visiSkai nuoseklus.

16.1S esnés visos priezasties tes (lot. lex causag taikytinos teigs pasirinkimo
taisykks grindziamos teritoriniu (teritorialumo) principdau pati vietos teis (lot. lex
loci) sgvoka skatina rinkti tam tilkr vieta ir jos jstatyny, toctl teritorijos ir vietos
pabgzimas savaime neturi gilios praésn Tarptautias privatires teigs raidos metu
buvo rasta tdy, kaip lanksgiau parinkti teig netgi taikant teritorip principg. Tapo
jprasta vertinti ne tik veiksmo vig(lot. locus actuy bet ir veiksmo poveikio, ptagja
prasme, viet (lot. locus effectus bei daugyb susijusy aplinkybiy. Taip jstatymo
taikymas uz jj paskelbusio suvereno teritorijos yibaktiSkai seniai tapo norma. Kartais

pats jstatymo leidjas tiesiogiaijpareigoja savo valstgs teismus taikyti savo Salies
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jstatymy uzsienyje vykstantiems santykiams. Kadangi tanisrprincipas teoriskai ir
praktiSkai gali reikStiex loci delictj lex loci actuslex loci damnilex loci protectionis
lex loci situslex fori, lex domicilii, lex patriae lex loci laboris lex loci originis lex loci
destinationis lex loci expeditionisir daugyles kity koliziniy taisykliy taikyma, Sis
kolizinis principas vargu ar gali abi laikomas taisykle. Veikiau jis téty bt
suprantamas kaip koncepcija¢jm metafora, kvi@anti teismus nenukrypti nuo suteaikt
teisiy teorijos. Teritorinis principas savaime nenurodetos, kuriosjstatymas turi i
taikomas, bet skatina ieSkgstatymo, kuris saugo pazejiseis. Taciau hitentjstatymy
persidengimas sudaro teiskonflikty problemos esm toctl toks nurodymas savaime
yra beggis. Teismas visais atvejais atvirai netaikytkio lex causagkuris nesuteikia
teises, kitaip tariant — netaikytjstatymo, kuris nereguliuoja santykiVisur vykstagio
pazeidimo atveju, kas paprastai atsitinka ci¢gm bylose @ neleistino informacijos
skelbimo internete, dna teoriny priezagiy, &l kuriy vienoje byloje negaty bt
taikomi daugelio valstyhijstatymai, sprendziant reikalavimus, susijusiusisiviena is
ty valstybij. IStikimumas teritoriniam principypareigoi elgtis hitent taip. Vienintels
glaudziausios ar kitu pagrindu parinktos &sisnaudojimas reikgt kad net
savarankiskiems santykiams bus atvirai taikomairsnest valstylés teie. Akivaizdu, kad
daugyles teisyy taikymo nasSta tapt bemaz nepakeliama, o sprendimo vidinis
suderinamumas kelt raipe<iy. Todl pragmatiniais sumetimais Kkeliolikos tejsi
taikymas netenkinmt Ir visgi tokia galimyle svarstytina, nes Si naSta ¢gl bati
perkeliama proceso dalyviams ir pagaliau — pradpisai Saliai, o tai skatigt
rapestingum tiek keliant reikalavimus, tiek juos gijant, taip pat stimuliuag
susitarimus @ taikytinos teiss, jeigu jie laty leisti.

17.Taikytinos teigs pasirinkimui uzsienio elementurinciose civilinese bylose é
neleistino informacijos skelbimo interneteitina teisingai jveikti teisiy kolizijos
problemy. Teiss aktai tokioms byloms nenurodo visiSkai apihy teisss pasirinkimo
taisykliy, tockl teismai privalo vadovautis bendraisiais princgpdviokslininky poziiriai
] teists pasirinkim drastiSkai skiriasi. Sukurta daugyteorijy, kuriy trikumus nurodo
ne tik kritikai, bet ir patys &réjai. Todél doktrinos naudojimo uzdavinys praktikoje yra
sunkus. Silytinas teisy kolizijos teoriy sisteminimas, metadklasifikavimas naudojant
erdvin trimaf taikytinos teigs teorijy mode], turint tris aSis — teisi kolizijos jveikimo

budo a$, arbalex fori (F) ir lex causa€gC) dichotomija abscége, intereg vertinimo ag§
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arbavienasaliSkumdqV) ir daugiaSaliSkumdD) dichotomija ordinafe, bei taikomos
teigss poludzio a$, arbamaterialumo(M) ir pasirinkimo (P) dichotomija aplikaie.
Sialomas modelis leidzia nurodyti kiekvienos teorijasets trimakje sistemoje.
Daugumos teonj esminiai principai gali #iti aprasyti nurodytomis SeSiomis
kategorijomis, todl modelio taikymo sritis yra labai plati — nuo teiay diskusiy
nuoseklumo uztikrinimo iki taikytinos teis pasirinkimo konkr&oje byloje
palengvinimo. Esanjprastoms lygoms, uzsienio elementurinciose civilinese bylose
dél neleistino informacijos skelbimo internete tinkasntaikytinos teiss teorijos vieta
modelyje laty C-D-P.

18.Sprendziant bylas él neleistino informacijos skelbimo internete, kaip bet
kokias kitas bylas @ padarytos Zalos atsirandaup prievoliy, Lietuvoje bendruoju
atveju taikoma valstyds, kurioje yraabiej Saliy nuolatire gyvenamaoji vieta, teés(lot.
lex domicili). Jeigu Salj gyvenamosios vietos yra skirtingose valsgsdy tuomet
taikoma teismo vietos valstyb teig (lot. lex fori), jei &kl to Salys susit@r Internetas
neturi jtakos neilex domicilii nei lex fori taikymui, nes komunikacija neveikia nei
gyvenamosios, nei teismo vietogveky prasnés. Jeigu Salys gyvena skirtingose
valstylese ir nesusitardél teismo vietos teis taikymo, tuomet taikoma tos valségb
teise, kurig pasirinko nukerifes asmuo. T@au jo galimyle rinktis, kaip ir visais kitais
atvejais, yra apribota. Jigali pasirinkti vierg iS trijy variant;: valstykes, kurioje
padarytas zal sulkéles veiksmas, tegs (lot. lex loci actuy, atitinkamai bylose &
neleistinos informacijos skelbimo taitly informacijos iSsiuntimo ar tarnyhbia stoties
vietos valstyb; valstykes, kurioje buvo kitoki zab sulelusiy aplinkybiy, teis,
atitinkamai — tarnybiés stoties vietos valstygbir valstykes, kurioje atsirado zala, teis
(lot. lex loci damn), atitinkamai — tarnybiés stoties vietos ar informacijos gavimo vietos
valstyle. Valstyles, su kuria gitas labiausiai sus$, svoka, tiesiogiai nesietina su
informacijos perdavimo priemémis. Toal Siuo atveju deity vadovautis bendromis
taisykkémis ir atsizvelgtij tai, kurioje valstybje yra tarnybigs stoties buvimo,
informacijos iSsiuntimo ir atsisiuntimo vietos, kolra pazeiéjo valios kryptingumas ir
kokia yra zad padariusio ir patyrusio asmgnacionalii priklausomy#.

19.Visos Siuolaikiniame teismo procese naudojanroslingjimo priemorés savo
kilme yra arba daiktai, arba liudijimai. Salir tregiyjy asmen paaiSkinimai yra

liudijimai, liudytojy parodyny atitikmuo. RasSytid medziaga suponuoja materialaus
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pasaulio dalyko — laikmenos buwimtodl iS esnés tai daiktas, kuriame tam tikrais
zenklais jtvirtinta informacija. Apziiros metu daiktai ap@rimi jy buvimo vietoje ir
apziros protokolas tarsi pake® daikh. Bylai iSspesti reikalingos informacijos
pirminiu Saltiniu iSlieka daiktas ar daiktai, o prkolas &ra tarpininkas targ byla
nepateikto daikto ir proceso — lygiai taip pat,k@aSai protokole paké&a liudytojy
parodymus. Eksperto iSvada — tai asmens, diarigpecialy mokslo, medicinos, meno,
technikos ar amato zmpi nuomor, perkeltaj materialig laikmery, tocl eksperto
iSvada savo kilme yra liudijimas. Nuotraukos, vaiZd garsojraSai teismui pateikiami
materialiuose Saltiniuose — popieriuje, juostosskubse ir kitose laikmenose. Td&ios
jrodingjimo priemores #ra daiktai. Visos kitos civiliniame procese naudos
jrodingjimo priemorgs taip pat bus arba daiktai, arba liudijimai,doakvirasjrodinéjimo
priemoniy yraSas negali nei apsunkinti, nei palengvinti procd3aiktiniusjrodymus
prasminga vadinti tiesiog daiktais, o rasytinigglymus — raSytine medziaga.

20.Civilinio proceso kodeksetvirtinty jrodinéjimo priemoniy — Salyy ir treciyjy
asmem paaiskinimy, liudytojy parodyny, rasSyties medziagos, daigt apZziiros
protokoly, ekspeni iSvad;, nuotrauki, vaizdo ir garsojrag; — iSskyrimas, pagstas
proceso tikslais, yra édningas. Vadinagyy elektroniny jrodymy kaip atskiros
jrodingjimo priemorgs iSskyrimas éra nei pagjstas, nei ttinas, nei tikslingas, o pats
elektroninio jrodymo terminas, nors plai paplies, rera skmingas. Elektroninio
jrodymo gvoka paprastai suponuoja informacijos sauggjskaitmenine forma, t&au
nenusako, ar Sios informacijos sukno metu jvyko bent viena transformacija is
analogires.

21.Tarp popiering ir elektroniniy dokumeng néra negveikiamy skirtumy, turinciy
reikSmes civiliniam procesui — abigjraSiy dokumentai gali #ti iSlaikyti ar sunaikinti,
turéti uzbaigh ar dinamin turinj, turéti meta-duomen, biti priklausomi nuo aplinkos,
dévétis, hati sudaryti iS vienos ar daugyb daly, o jy skirtinga apimtis, paieSkos
patogumas ar dauginimo sparta yra su civiliniu psoctiesiogiai nesusijusios saggb
Galimyhke pakeisti informacijos saugojimo fogm— iS analogias | skaitmenig ir
atvirk&iai — jmanoma tiek procese, tiek uz jo yibSkirtumai tarp $§ informacijos
saugojimo form teismo procese negal bati tiek esminiai, kad reikalaut keisti
civilinio proceso jstatymus. Yra kelios pagrindis mokslininky iniciatyvy keisti

civilines taisykles, jas detalizuojantjtraukiant elektroninigrodymo gvoka, priezastys.
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IS svarbiausj iSskirtinos bendrosios teés valstyby jrodingjimo tradicijy ypatumai,
prisiekusyjy instituto specifika ten, kur jis naudojamas, irpasitiktjimas teismais
valstylese, kuriose gity rezultatas yra yganeapibéztas. Pirmosios dvi priezastys
Lietuvoje yra neaktualios.igStavimai, kad laisvagsodymy vertinimas peraugsteissjy
savivak, turi tam tikg pagrind, tatiau pasilymai atsigezti j formaligja jrodinéjimo
teorija, ieSkoti joje racionalumo, éna nei teisingi, nei tikslingi, nei rem. Laisvo
jrodymy vertinimo principasijtvirtintas daugumos Sali jstatymuose ir neturi rimt
alternatyw; tol, kol réra visuotinai pripazint jrodomosios veés kiekinio matavimo
metodily. Neteisingojrodymy vertinimo problemas tikslinga sgti kitais metodais,
kuriy svarbiausi — tikrojo teismir teistjy nepriklausomumo, tedfy kvalifikacijos ir
proceso skaidrumo uztikrinimas.

22. Nepaisant by} dél neleistino informacijos skelbimo internejeairoves, proceso
dalyviai ir teismai dazniausiai susiduria viso lalsn keturiomis pagrindémis
jrodingjimo problemomis: a) duomerapie praeities situagijssiaiskinimo, b) atsaking
asmen tapatyks nustatymo, cjrodymy surinkimo, iSreikalavimo bei naudojimo, d)
jrodymy patikimumo uztikrinimo. N viena iS & problemy néra bidinga iSimtinai
internetui. Skaitmenine forma saugojrodymai teismo procese naudotini priklausomai
nuo y turinio ir pateikimo formos kaip raSytirmedziaga, daiktai, nuotraukos, garso ir
vaizdo jraSai. Skaitmenine forma sauggnirodymy tikrumui patvirtinti ir turiniui
atskleisti pl&iau naudotini liudytaj parodymai, eksperto iSvados ir apbis protokolai.
Taip pat tirtini jrodymy pozymiai, galintys savaime patvirtinti jtikruma. Interneto
kontekste duomenapie praeities situagijiSsiaiSkinimo, atsaking asmen tapatylés
nustatymojrodymy surinkimo, iSreikalavimo, tyrimo, vertinimo, paitthkumo ir tikrumo
uztikrinimo problemy sprendimas éra sunkesnis nei kitais atvejais. Skaitmenine forma
saugomos informacijos gausa, esamos automatinooni@cijos rinkimo ir apdorojimo
priemores daznai net palengvirjeodinéjima. Dél informaciniy technologiy raidos ir j
sucttingumo yra tiktinas ribinio mokslo — teismo informacinitechnologiy —

naudojimo teism procesuose reiksia dickjimas.
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IV. Judicial Jurisdiction, Applicable Law and Burden of Proof in the Relevant Cases

Assertion of
judicial

Choice of law

Plaintiff's and
efendant’s ex domicilif
defendant’ qves d li
Pri Addi | common lex ) coincides
rior itiona domicilii
No
> General » Specific
Jjurisdiction Jjurisdiction o - <onsent on /ox
Lex fori qYes ot
Defendant is in J Uploading No
Lithuania € (sending) of |«
w Dispute regarding information
a thing in is ibl
N . possible to
Defendant’s Lithuania + Lexlociactus e know the place
domicile is in
Y|
Lithuania <« Transit of
information
Or (plaitiffs choice)
Defendant reside ‘
in Lithuania Disputeregarding
obligation to be P Law of place of
¥/\ P executed in At . of other
- Lithuani: information « circumstances
Defendant possess w N °
the assets in No
|
Lithuania <« ¢
Or (plaitiff’s choice)
Transit of
Defendant possess Dispute regarding information
the property rights ~ n| oObligation, arose . .
in Lithuania <« in Lithuania * Lexloci damni
Downloading
P (receiving) of |« L
Defendant’s information Most slgmt{canl
consent ‘ relationship
L A
Jurisdiction is Applicable law
asserted chosen
Fu}dmg 9ul | Identification of q Collection, .
information exaction and usage
5 liable persons
regarding past of evidence

Ensuring the
authenticity of
evidence

Management
of informatiop

Falsifications

Problems Opportunities Problems Opportunities Problems Opportunities Problems Opportunities
Plenty of registers, Organizational Quantity and New ways to
Everybody is ¥ ofregisters, inconvenience; Y8 New falsification v vays
Dynamic content Internet archives RO journals, systems, quality is disclose
potential infringer N finance burden, N ways . .
etc. ctc increased falsifications
A 4

A
A

:

The facts are
reflected in mind

Automatic data

The facts are
reflected in

Testimonies of

witnesses

parties

Testimonies of
parties and third

Testimonies collection and Exhibits
physical medium
processing
A | 4 |
Conclusions of Material (physical, Photos, video and Written
real, tangible) . 5 (documentary)
experts audio records

evidence evidence
Protection of Digital and
analogous

privacy, property

transformation

Protocols of a

view
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