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SUMMARY OF THE DOCTORAL DISSERTATION

The scientific problem of the thesisln the dissertationa phenomenon called
legal argumentation is analyzed, and a questionhatwind of legal argumentation
would be considered as correct, is inquired. Thius,research in the thesis is of dual
nature: 1) theoretical, because the research evéa® peculiarities of legal
argumentation, and answers the quedtiow is the legal argumentation carried oug)
practical, because the research identifies theequasites for correctness in legal
argumentation, and answers the quedtiow should the legal argumentation be carried
out?".

In the thesis, legal argumentation is analyzed abenomenorper se without
relating it with any particular arguing subjectkaowledging that not only judges, but
also other subjects, who have a certain knowledgge @ertain mandate (legal scientist,
legal expert, an official with the mandate to enéothe law, and natural persons or legal
entities, who apply law in their activities) reasaomd argue legally.

The process of making of legal decisions making feasdimensions: there are
elements of legal reasoning, legal argumentatioterpretation of law, application of
law, creation of law, legal discourse, etc. in finecess of producing and enunciation of
legal decision. Each of these notions reflects exptesses partially different aspects of
enacting a legal decision, and points to one othemomethodology. It was chosen to
analyze particularly the phenomenon of legal arguateon, to emphasize the
argumentative aspects of legal reasoning, anddhk for the prerequisites for correct
legal argumentation in the thesis. This does na@meenegation or devaluation of other
aspects of legal reasoning — the interpretativeatore, formal, etc. There where two
reasons why legal argumentation was chosen ashér@omenon to study: first of all, to
narrow down the scope of the research and to ilgastnot all possible levels of legal
decision making, second, to enrich Lithuanian |ebpatrine with an argumentative topic

that has not been widely studied before, and towsladternative aspects of the

! The thesis is called theoretical and practicat@mnection with the duality of human mind, as etated by
Immanuel Kant, whereas the theoretical mind aghat is, how isand the practical mind askew it should be
Kantas 1.Grynojo proto kritika, (Critique of Pure Reason), Vilnius: Mintis, 199G&ntas |.Praktinio proto kritika,
(Critique of Practical Reason), Vilnius: Mintis,8R



phenomenon of legal reasoning, legal decision ngaldifferent from those common in
Lithuanian legal doctrine.

The study begins with two assumptions: 1) law, lelgaisions emerge from legal
reasoning and are disclosed by the technique @l Exgumentation; 2) correctness, as
understood as reliability, soundness, accuracy jasiice, is being expected from the
makers of legal decisions. These two assumptiotesmdae the relevance of the thesis.

Relevance of the thesid.egal regulation encompasses various aspectseobdfif
contemporary societies. Operation of law and ledetisions made by authorized
subjects often directly and significantly affectetlstatus, rights and obligations of
persons, groups of persons, institutions. The exidegal tradition includeisiter alia a
requirement to give an explicit justification fanet legal decisions that are made, to
validate them and to give appropriate argumentss iEEhmandatory in lawmaking, in
operation of courts, and in public administratidrhe practice to proclaim a legal
decision without arguments is considered to be amtacceptable way to render a
decision. The requirement that legal decisions @n@perly justified is one of the
guarantees for justice and legitimacy: a person ishadfected by a legal decision has a
legitimate demand to understand and to ask whyeleesion is made the way it is.

It is expected and demanded from the authorizedersa&f legal decisions to
pursue and demonstrate legally valid argumentaticorrect reasoning, relevant
application of legal norms and sufficient justiticam for each decision. And when a
legal decision is criticized, not only the finalrdeet but also the argumentation process
is criticized: opinion is given not only regardinige value of the outcome, but also
regarding the methods of decisions making, assemp@nd arguments used. However,
at the same time it is difficult to say what argumagion is just, correct and legally
relevant. Does the legal argumentation has to lberate? Logical? Valid? Rational?
Convincing? Well grounded? Reliable? Honorable gumst? Impartial? Objective?
Understandable (to whom)? Or maybe it is not pdssibat legal argumentation is
accurate, correct, logical, objective, impartiatlamderstandable for non-professionals?
Perhaps there is no sense to make requirementsatbammpossible for the decision
makers to carry ouirfpossibilium nulla obligatio eg2 Perhaps it is enough to say that
legal argumentation will be correct and just if tiypical legal arguments and special

practices peculiar to the discourse of law are &sed
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The last question does not end the discussiondoes it hint at an answer — the
studies of legal reasoning, legal argumentatiohaha carried out through out the world
show this. Thus, the question of correctness iallaggumentation is to be considered as
a relevant problem that requires a solution.

The aim and objectives of the thesisThe aim of the thesis is to identify the
prerequisites for correctness of legal argumenexgmining the peculiarities of legal
argumentation and law, and to logically evaluatséprerequisites.

To achieve the aim of the thesis the following cobjes are raised and
addressed:

- to lay the foundations for the study of the prersites for correctness in
legal argumentation by disclosing the conceptiotegél argumentation, by justification
the connections between legal argumentation, ldgalourse, legal interpretation and
other dimensions of legal reasoning, by identifyiing peculiarities of those phenomena;

- to reveal the characteristics of law that are irtguur for legal
argumentation, by explicating the definition of lag used in the study;

- to formulate the prerequisites for correctnesseigal argumentation by
analyzing the phenomenon of legal decision makisiggudifferent methodologies, and
to evaluate logically the validity of the prereqtés.

Hypothesis of the study: a correct legal argumentnot a logical proof;
therefore the prerequisites for correctness inllaggumentation should be formulated
by using tools and practices of argumentation thetnat is less strict than logic.

The topic and direction of the study can also bscdeed with the following
guestion: how and why are the prerequisites foreotness in legal argumentation a
problem?

Conceptions. To make the thesis accurate, special attentiogivien to two
conceptions. Firstly, the conception lefjal argumentations explicated in the chapter
1.1. Secondly, the definition ddw and the analysis of main characteristics of laa ar
presented in the chapter 1.2.

The accurate definition of law and the enumeratioh its essential
characteristics is important, since without defomt of law it would be difficult to
discuss on correct legal argumentation — an argtatien that produce law. In order to

define the conception of law, a minimalist stratedyglassical methodology for defining
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social and cultural conceptions is used. This melaaisa minimal list of necessary and
sufficient characteristics of the phenomenon isstcted.

The main conceptions in the study are used andrstwael in this way:

legal reasoning— a human activity, that enables to identify aoddétermine
what is the law. Legal reasoning is a process dfimgaof legal decisions. This activity
encompasses both the implicit and the explicit disien of reasoning: 1) the invisible
mental action, when a legal decision is produceithénmind of the decision-maker, and
2) the visible, verbal reasoning, argumentatiorplaxation, validation, interpretation,
when the motives, arguments and reasons for tla degision are given verbally;

legal argumentatiorr- the explicit part of legal reasoning, that istfiof all an
argumentative practice, even though it includesnelgs of interpretation of law and
application of law. A conceptiohegal justificationis used also in the study as a
synonym forlegal argumentation

correct — reliable, sound, accurate, right, juRight here has the notion of
methodological (and desirably logical) rightnesstht. An assumption is made that the
methodological rightness in the legal context is ohthe prerequisites for legal justice;

prerequisites- the necessary conditions;

logic — deduction;

law — the obligatory normative propositions: normatigéatements that
particular individuals (particular society) obemist obey at particular time.

Novelty of the thesis and its ratio with other studes in Lithuania and the
world. The novelty of the work is constituted by the et the thesis will supplement
theoretical studies on legal justification carrmat in Lithuania with the topic of legal
argumentation as a phenomenon, without a conneetitm particular legal practices.
The problematic of the thesis, although relativedyv in the Lithuanian science of law,
was accommodated to the ideas prevalent in theudutian legal discourse. The main
difference from other legal studies in Lithuaniasigh that the argumentative aspects of
legal reasoning are emphasized laid in the thesisese aspects have not been studied
widely by Lithuanian scientists. The problems aaxninology of interpretation of law,

lawmaking and application of law are more commorLithhuanian legal doctrine. It



would be correct to claim, that after a study byMikelénas and D. Mikehiens® the
topic of legal argumentation has not received amsthér attention in Lithuanfa
Lithuanian legal doctrine is devoted mostly to theic of interpretation of law. The
attention to the questions on legal interpretat®ononfirmed by the fact that a decade
after the study by Mikéhas and Mikeinieré, the monograph by G. Mesonis that may
be seen as advancing the topic of legal reasormmgvoted not to argumentative, but to
interpretative aspects of legal reasofiingany separate articles on the interpretation of
law have been published during this decade or ezarll. Berkmanas, J. Gumbis,
E. Karis, G. Lastauskien Z. Liekyt, E. Spruogis, R.Simasius, V. A. \aitis,
A. VaiSvila and many other researchers have stutlieghenomenon of interpretation of
law. It can be considered that a situation is rey\adequate when the Lithuanian legal
doctrine discusses almost exclusively tinéerpretation of law,while in real legal
practice the law isapplied the decisions aremotivated justified the factual
circumstances argroven and evaluated and while litigation, legal quarrels are
competitive, i.e. are discursive, dialogical aatjumentativein nature. However,
Lithuanian legal doctrine is not absolutely oneadironal: the studies on the structure of
legal texts and legal norms (i.e., publicationsGayLastauskieg) or the analysis of the
role of the judge, the discretion of the court.(igtudies by J. Gumbis, R. Latépl
should be considered as specific discourses. Tdgstlemphasizes that the phenomenon
under study is not just an interpretation of lawg &he termsnterpretation of law,
application of lawJawmakingare not sufficient to understand adequately arahtdyze
the phenomenon of legal reasoning, also and to gpeeific recommendations for the
practitioners of law.

The distinction between the thesis and the stuchesed out by researchers in
other countries in the area of legal reasoning kagél argumentation manifests by
asking a specific question: how and why is the exiness of legal argumentation a

problem? Also in the thesis the explicit dimensmnlegal reasoning is emphasized,

2 Mikeleniere D., Mikelenas V.Teismoprocesasteisss aiskinimoir taikymoaspektaj (Legal process: the aspects
of explanation and application of law) Vilnius: fitia, 1999.

% Of course, a very important volume on legal reaspin Lithuanian is R. Alexifeisinioargumentavimaeorija
(Theory of legal argumentation), however, this ngnaph can be considered to be a part only of Litlaralegal
discourse, and not of Lithuanian legal doctrineud&ts by R. KozZenauskierand L. Paliulionieé are to be
considered to be partially related to the topickegél reasoning and legal argumentation.

* Mesonis G.Konstitucijos interpretavimo metodologiniai pagrindai (Methodological fundamentals for the
interpretation of the Constitution), Vilnius: Reiscentras, 2010.
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while the majority of philosophers of law and resbars of the theory of law study a
wider phenomenon — both the implicit and the exjplégal reasoning. This thesis differs
from the works from the Artificial Intelligence &dw Studies: even though the thesis
uses the insights of said studies, the discussi@ept within the boundaries of theory of
law and philosophy of law, without moving it to alyedetailed formalizations of logic
and artificial intelligence.

The reliability of the results could be justifiegt the fact that the results of the
study correlate with the views of acknowledged arghn the fields of theory of law,
philosophy of law and Artificial Intelligence & Lavwtudies, who have spent a few
recent decades in studying legal reasoning and Ergamentation. These authors are
(alphabeticaly) — A. Aarnio; R. Alexy, B. Brozek, Hage, A. Peczenik, H. Prakken.
Authors who have not specifically studied legal sae@ng, but nevertheless have
influenced the thesis and are known in other smediscourses, should also be
mentioned: Friedrich A. von Hayek (whose views hadluenced the model of
understanding of law, used in the thesis), philbsoEvaldas Nekrasas (whose works
have greatly influenced the methodology of thei)es

Methodology of the thesis.In the section on methodology of the thesis the
aspects ofs andoughtare analyzed that are relevant not only for thislgt but also for
the most legal studies. It is noted that legal isgiccan be descriptive, analytical,
exploratory, as well as normative, where directivexommendations and normative
propositions are formulated. This thesis, as wesadly mentioned in the beginning of
the summary, is of dual nature: the first part esdiptive, and the second part is
normative. The prerequisites for correctness iralleygumentation are investigated,
discovered, and logically evaluated in the latenug the defended affirmations and
conclusions are also dual in regard to how thel laggument is actually made and how
it should be made to be correct.

The theoretical nature of the thesis defines théhoamlogy used. The thesis
should be considered to be a work of philosophiaaf and methodology of law rather
than of legal doctrine. Thus some methods thairdrisic to doctrinal legal studies —
the method of general legal principles, textual hndi method of precedents,
teleological method, comparative method and otlaes not used in the thesis. The

methodology of the thesis could be describes aynéhasis of critical conceptual
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analysis, logical analysis and argumentative pointview together with a narrative
(story) method, which is characteristic to humasitand to postmodern tradition. The
accuracy and particularity in defining and explagithe main concepts of the thesis that
describe the phenomenon under study, and the useterfion of logical consistency in
evaluating the practice and standards of legalraegiation is combined with free story-
telling, in which the question why and how accuracjaw is a problem is investigated,
and attempt to formulate the prerequisites forexrress in legal argumentation is made.
This thesis, where unnecessary formalism is avoaetiwhich has an aim to make the
text of study and its results understandable, tsanoroof, because the thesis posits that
there is very little in legal studies that can beved. This is a demonstration,
justification and argumentation, which can convingersuade the auditorium to some
extend, and give to the reader additional knowlealye¢he subject discussed. The main
arguments that are used in the thesis, in additidhe methods of logic and analysis are:
argumentation from example, argument from illusbratargument from the relationship
between the part and the whole, argument from thkoatative opinion (opinion of
scholar), argument from the expert’s opinion (opinof legal practitionef)and others.
Structure of the thesis. The thesis consists of two partd. Legal
argumentation as naming of law. The analysis ofomst and conceptiongnd 2. The
search for the normative recommendations for cdness in legal argumentatioifhe
first chapter of the first part discusses the cptioa of legal argumentation and its place
in legal studies and in legal practice. It is expda that legal argumentation should be
understood as the explicit side of legal reasonamgl a justification is given why the
implicit side of legal reasoning is not discussedhe thesis. Explanations are provided
to justify the affirmation that legal argumentatisran essential part of rendering a legal
decision. The relationship between the phenomeré the conceptions of legal
argumentation, legal discourse and interpretatiofaw is analyzed. A justification is
given to show how legal argumentation can be unoedsto be a component part of a

wider phenomenon, and also as a special methodalogoint of view, which can be

® The notiorto provehere and in the thesis meaasnfer deductively

® In order to reveal the contents of the concepteghl argumentation and its relations with the cegis of
interpretation of law, lawmaking and application lav, that are widely used in Lithuanian legal discse, an
inquiry of the opinion of legal practitioners (jugls) has been carried out, the results of whichldhoei considered
to be a reliable expert’s opinion.
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used in analyzing the phenomenon of legal decisiaking. The results of a judge’s
opinion survey “A Survey of Understanding of Leganceptions” are discussed. The
second chapter of the first part is devoted to abkng the meaning of the conception of
law. Each of the constituents of the definition of lawarmativity, obligatoriness and
propositional nature are discussed in separatelsapters. While summarizing, there is
noted why each of those constituents is importanafstudy of legal argumentation. The
second part of the thesis is laid out as followrst of all, by raising an assumption that
standards of rationality may help in enunciatingndirds for correctness in legal
argumentation, an attempt is made to relate theecimress of legal argumentation with
the category of rationality. This way, also attesnjat employ the views of hermeneutics
and coherence theory, are evaluated critically.nTéeother extremity is chosen: legal
argumentation is analyzed by using the standardscintific accuracy and logical
consistency. It is discovered that legal practioesdnot hold up to the Hume’s law of
distinction between facts and values, which is emsped by positivistic philosophy
(philosophy of science); that logical deductionséxiin legal argumentation only to a
limited degree; that logic (classical or deontig)niot an adequate instrument to fully
explicate and reflect legal reasoning; and thatllegasoning “doesn’t fit” in the logical
framework. Thus the focus is directed at the thmakinsights of the argumentation
theory. The peculiarities of general arguments spetial legal arguments are analyzed,
and practices of legal argumentation that shoulddmesidered to be incorrect (unsound)
are discussed. In the end of this part the resiiliise thesis are generalized. In the end of
the thesis conclusions are drawn, and a recommiendr the subjects who practice
legal argumentation and who render legal decis®f@rmulated.

The results of the thesis: affirmations and concluens. The affirmations
defended in the thesis, the generalizations gimehe text, and the conclusions drawn in
the end of the thesis are related with the tomesed in three objectives of the thesis: 1)
with the conception of legal argumentation, andrtaiire of the phenomenon it denotes;
2) with the conception of law and its essentialrabeeristics; and 3) with the aspect of
correctness of legal argumentation. Generalized @adsified results of the thesis
follow.

1. Regarding the conception of legal argumentatinod the nature of the phenomenon it

denotes
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1.1. The analysis of legal argumentation andelstions with other dimensions
of legal reasoning: legal discourse, interpretatbtaw, application of law and others,
enables one to draw a conclusion that legal argtatien is a relatively independent
category which describes the process of legal meeimaking. This category is
necessary to examine scientifically and to betheteustand in practice the nature and the
essence of such phenomena of legal reality, that wmually called lawmaking,
application of law and interpretation of law in théhuanian legal doctrine.

1.2. The terminterpretation of lawthat is widely used in Lithuanian legal
doctrine is insufficient in order to describe theepomenon of legal decision-making,
because it presumes that there already existsl& & definite legal norms and
principles, and everything what is needed is termtet and to apply them. Those who
claim that legal practice is interpretation of lasually forget to explain what is this
“law” that they are interpreting and why it is thkev: why some but not some other
norms are interpreted, or why some, and not sofmer girinciples, or legal precedents,
or methods of interpretation are used, etc.

1.3. The paradigm of argumentation is to be cared to be more suitable to
explain the explicit side of legal reasoning, besgaiil allows: to identify two levels of
argumentation; to discuss the solutions for caliisi in law; to assess the ability to
convince an universal auditorium and to persuaderdicular audience; to evaluate
properly the risk caused by defeasibility of argutseand decisions; to compare
different arguments, to strengthen one argumerit anmother; to discuss the reliability,
strength and effectiveness of justification; to d¢ke law not as a static corpus of
obligatory normative propositions that must be ripteted and applied, but as a
continually evolving phenomenon, the changes ofcivrare influencednter alia by
correct legal argumentation of particular subje@®~vmakers, judges, authorized
administrative officials, scientists, natural arddl persons).

1.4. The terntegal argumentatiomeans rational, verbal and social activity that
is used to convince a listener or a reader thaptisgion argued for — on what the law is
— is acceptable, by giving propositions that wdatdsufficient justification for a rational
person to accept the said position. Generally spgaa explicit verbal argumentation is
not a necessary stage of rendering a decision. t#Azawe the legal discourses the stage

of explicit justification is essential. This is detined by the legal tradition, by the
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growing importance of human rights and increasgl@nce on rationality instead of on
authority.
2. Regarding the conception of law and its maiarahteristics

2.1. Law, as understood as a rules that at cettaia certain individuals
(certain society) must obey, has two main chareties: normativity and obligatoriness.

Normativity is a characteristic that express theieaontent of the law, and that
makes the law similar with other normative systelngaw is treated as solely normative
phenomenon, the problem of relationship betweendad morality, and law and other
normative systems, which is frequently discusseteggl scientists, becomes irrelevant,
because it becomes self-evident that those systeansally coincide: the same
normative proposition (for example, a propositithe should not be takgnmay be
intrinsic to few normative systems that exists irsaciety, and some rules may be
intrinsic only to one or some of these normativetems. To express it in the terms of set
theory, those are usually intersecting sets, sonestisets that cover each other or sets
that have any common element.

The other characteristic of law, its obligatorisiedepends on the source, way,
and form of instituting the rules, and should netdonsidered to be related to the value-
content of the normative proposition. The obligetess of law can be of a higher or
lower degree; for example, some rules are realbjigatory) law, some are really not-
law, and some are more (more obligatory) law thames others, etc. Thus we may
conclude that the view that there are boundaridawfthat discern law from non-law is
inappropriate.

In the thesis, the law is considered to be prdpos of normative type that
prescribe how something should be (or should npt drehow someone should act (or
should not act). Thus the conception of law is @lised in the thesis form other possible
conceptions of law, when law may be considereceta Ipractice, an institution, a social
fact and other object or phenomena that are nevaet for the thesis.

2.2. Each of the aspects discussed: obligatarinédaw, normativity of law,
comparing of rules of law to propositions, are valg for the thesis. When law is
considered to be propositions, even if they dolhaet the property of beirtque (false)
it is possible to discuss the inference and justifon (of legal propositions) of law. The

aspect of normativity is important when one seekdiscerns from ought to use the so-
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called Hume’s law and to analyze non-classical sypé€ logic that are used for the
inference of normative statements. The discussionobligatoriness allows one to
evaluate properly the formal aspect of law. Thetimgsiishing of normativity and
obligatoriness allows one to understand bettectimplexity and inner contradictions of
legal argumentation, because those two aspecisisiable by arguments of different
nature that are essentially incomparable.

3. Regarding the correctness of legal argumentatio

3.1. In an ideal case, following the view of lpgpositive science and legal
doctrine, only when both of the characteristic$a®i, its normativity and obligatoriness,
are justified, should an argumentation be consal&rde correct.

3.2. The normative dimension of law is relatedntymative, value-oriented,
ethical arguments that should be composed accotditige requirements of Hume’s law
that states that each normative proposition musjuséfied by at least one other
normative proposition. It is usually common anduiegd in legal discourses that a
normative statement would be justified by a noraeastatement of higher legal power,
however from the point of view of the correctnetssdards of logic and positive science
it is irrelevant whether this necessary normatissuaption has its origin in natural law,
or it is a highest (Constitutional) legal imperativor it is a proposition that describes a
goal aimed at, or it is any other normative proposj if it is considered to be good,
valuable, just. It is to be noted here that thdomobf law as a consistent hierarchical
pyramid of norms is an aspiration, a theoreticaletlmf understanding of law, rather
than an objective property of law, or a state dhies that can be actually achieved.
Studies of logic (Gddel theorems) in the area aludéve sets has shown that even the
ideal sets of natural numbers, if they are largé @mplex, are insufficient and cannot
be fully justified. Thus even theoretically it isrd to see how a hierarchical system of
legal rules that would be based on a limited nunddgerimary legal axioms, and that
would be considered to be a normative deductivecseld be not contradictory.

3.3. The aspect of obligatoriness has to befijedtusing the so calleBlack-
Letter doctrinal methodology, which means that a justification igegi by appealing to
known and recognized sources of law and legal amig® The justification of the
aspect of obligatoriness and bindingness is fundémhérom the point of view of legal

doctrine and legal practice. Thus in a real leggumentation the un-Humean practice
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of not distinguishing existence from obligatoriness and ought derivation
obligatoriness from existence is prevalent — thihat has beems used to justifywhat
should be The arguments such akis is what the Constitutional Court (The European
Court of Human Rights, the International Court aistlice) said, so this should be so;
this is what the text of legal act says, so thisusth be so; an analogous case has been
solved in this way, so this should also be solv®drsthe majority of countries this is
like that, so this should also be like that irhuidniaetc., are not only widely used, they
are considered to be proper legal reasoning. Tgenaentation of the typthis is/has
been so, thus it should be soso common in legal practice that sometimes tsed in
the scholar legal works without stipulations. Arae tformal side of the law that
manifests by fact that legal rules lay down in #dwrces of law, is an irrefutable
characteristics of the phenomenon of law, evenghdawyers themselves criticize it.

3.4. The most reliable standard of methodologmairectness is a logical
deductive proof. A thorough analysis of legal argumtation shows that legal
argumentation is not a logical proof because inléigal argumentation too often some
assumptions are concealed and unenunciated, tdaedwtive conclusion is impossible
or incorrect. It also shows that the deontical refee of normative propositions from
other normative propositions according to Humeis@ple and a syllogistic reasoning
is intrinsic to the inner structure of argumentst ot to the whole phenomenon of legal
argumentation; and that deontic logic itself withauellectual cognition and common
sense cannot guarantee an absolute reliabilityanalusion. A scheme of a syllogism
in law means a requirement to comply accuratelth established legal rules, also a
loyalty to the tradition of law, rather than logi@he affirmations made by the
proponents such athe legal decision is just, because it complief \iggal) logicetc.,

Is just another rhetorical tool used to convineepérsuade, that is called in order to
strengthen the position by appealing to a methodogic, that is considered to be
reliable, and is acceptable for a universal (raipaudience.

3.5. An anti-Humean inference the obligatoriniesm the existence is common
in legal practice. Justification while appealingfeemal sources of law and legal rules
set in the past does not comply with the requirdmerh positive science. Also, the
arguments that reflect the essence of legal joatibn: argumentum ad potentiam

(appeal to power and statugtgumentum ad verecundiafappeal to the respect),
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argumentum a similjappeal to similarity) are not reliable from tlogical point of view
(they are refutable). However, this kind of legedgiice has stood up the test of ages, did
not disappear, so it should be considered to kallemtional, correct and suitable.

3.6. From the point of view of argumentation thyeothe result of an
argumentation is more reliable if more chains afification and inference are created.
Thus it is suitable to strengthen a usually doatriegal argument that is supported by an
appeal to the sources of law, by additional valuguments. If the normative
propositions that the arguing subjects currently mssilence would be enunciated, the
correctness and effectiveness of legal argumentatmuld increase. It is also important
to note that an attempt to defeat a normative aeguiroy a formal doctrinal argument
and vice-versa is an incorrect practice. Normagingeiments and doctrinal arguments are
of different type, and thus incomparable. The sah of different types of arguments,
and ignoring of this conflict of arguments, is te bonsidered an essential problem in
correctness of legal argumentation. In the thedriaw this problem in correctness of
legal argumentation manifests as a contradictidwéxen positivism and natural law, and
in a general philosophical context as a collisiebwzen loyalty to the legal tradition and
a requirement of logical consistency.

3.7. It should be considered that the resulthefthesis essentially confirm the
hypothesis. The standards of logical deduction khbe applied to legal argumentation,
but they cannot be fully implemented; the scieatdtandard of discerning facts and
values is not suitable in legal practice; the hereutical methodology, theory of
coherence or theory of rationality are too indefeate to enunciate the standards of
correct legal argumentation. Thus the prerequistesorrectness in legal argumentation
are to be formulated according to the insightshebty of argumentation, legal doctrine
and legal practice.

3.8. By following legal doctrine and practice aheéory of argumentation that
incorporates minimal necessary standards of logioakistency, dual prerequisites for
(conditions of) correctness in legal argumentasbauld be formulated: 1) prerequisites
that determine the inner correctness, reliabilitg gustification of legal argument; 2)
prerequisites that ensure the correctness and tigbress of legal argumentative

process.
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Legal argument, understood as the whole of assangpand the claims derived
from those assumptions, is correct, suitable arsdifigd if: a) at least one inner
assumption of the argument is of normative, ethicalue nature (the prerequisite for
correctness in the sense of deontic logic); b)dlaem of the argument is based on an
appeal to a recognized text of source of law oanoopinion of a recognized legal
authority (the prerequisite for correctness ingbese of doctrinal legality).

The prerequisites for correctness and effectivenafs the process of legal
argumentation are these: a) arguments to justifiy Bepects of the law must be given —
the arguments to justify doctrinal obligatorinesasinbe combined with arguments of
normative nature; b) the argumentation must be @irat a professional (lawyer)
audience: the arguments and ways of argumentdietrare recognized and common in
the legal discourse must be used; c) the argumentatust be aimed at a universal
audience (of rational evaluators): it has to be, feapartial, reliable, justified, clear and
understandable; d) the subject who provides an naegtt must acknowledge the
ambiguity of legal knowledge and show that in thésticular case there are no stronger
arguments that would defeat the relation of legaiglon with the sole meaning of this
defended knowledge.

RECOMMENDATION. In addition to doctrinal argumentbat appeal to
sources of law and legal authorities, the maketeg#l decisions should clearly state the
normative assumptions that they use in order tovearat stronger justification and
greater effectiveness of an argument. The normapvoposition may be of a
constitutional nature, or be derived from positaims of legal regulation, or any other
normative proposition, for example, derived fromtunal law, public morality or a
proposition that constitutes a goal aimed at. Mmatild strengthen the justification of
legal argumentation because it is logically cortegustify a normative proposition (the
defended decision) with another normative propmsitiThat would also increase the
effectiveness of legal argumentation because thanant would better convince the
audience when the audience has an opportunityetatifgt that its value rules coincide

with the value propositions presented by arguirigesai.
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REZIUM E

Nagrinégjama mokslo problema. Disertacijoje tiriamas teisiniu argumentavimu
ivardijamas reiskinys bei sprendziamas klausimags Keisinis argumentavimas turi
buti, kad jis hity korektiSkas. Taigi, disertacinis tyrimas yra dygopoludzio: 1)
teorinis, nes tyrime atskleidziami teisinio argut@mo ypatumai, atsakom&lausim
koks teisinis argumentavimas yra2) praktinis, nes tyrime identifikuojamos teisini
argumentavimo  korektiSkumo prielaidos, atsakonmja klausimy koks teisinis
argumentavimas turifi?*.

Teisinis argumentavimas disertacijoje nagamas kaip reiSkinyper se, jis
nesiejamas su konki@ argumentuojatiu subjektu, pazymint, kad teisiSkai
argumentuoja ne tik teigi, tafiau ir kiti atitinkamy Ziniy ar suteiktusjgaliojimus
turintys subjektai: teis mokslininkas, teés ekspertasjstatymy leidéjas, valdingus
igalinimus taikyti teig turintis pareignas, teiés taisykles savo veikloje taikantis fizinis
ar juridinis asmuo.

Procesas, kurio metu gimsta ir yinaardijamas teisinis sprendimas, turi daug
dimensiji: jame galima iSskirti ir teisin samprotavim bei jo eksplicitie daf —
argumentavin, ir teises aisSkinina, ir teiss taikym, ir teises kiirima, ir teisés diskurg ir
kt. Kiekviena iS &1 savoky atspindi, iSreiSkia iS dalies skirtingas teisirgprendimo
priémimo proceso puses, pébia viery ar kita metodologija. Disertacijoje pasirinkta
analizuoti litent teisinio argumentavimo fenomagnsryskinti argumentacinius teisinio
samprotavimo aspektus, ieSkoti korektisSko teisgmigumentavimo prielaid taiau tai
nereiskia, kad kitos teisinio samprotavimo g§interpretacié, karybiskoji, formalioji
ir kt.) yra paneigiamos ar nuvertinamos. Tyrimo demno jvardijima teisiniu
argumentavimuémé Sios priezastys: 1) siekis susiaurinti tyrimo spdirti ne visus
teisinio sprendimo p&mimo lygmenis; 2) tyrimu papildyti Lietuvos tés doktriry iki
Siol pltiau netyriretta argumentacine problematika, atskleisti altewiasy kitus, nei
iprasta Lietuvos teés doktrinoje, teisinio samprotavimo, teisinio sph@emo priémimo

fenomeno aspektus.

! Tyrimo jvardijimas teoriniu bei praktiniu sietinas su |.Kawardintu Zmogiskojo proto dvilypumu, kai teorinis
protas klausi&as yra kaip yra, o praktinis protas klausieaip turi hiti. Kantas 1.Grynojo proto kritika, Vilnius:
Mintis, 1996; Kantas IPraktinio proto kritika, Vilnius: Mintis, 1987.
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Tyrimas pradedamas remiantis dviem prielaidomisteig, teisiniai sprendimai
kyla iS teisinio samprotavimo ir yrgvardijami teisiSkai argumentuojant; 2) is teigini
sprendiny prieméju yra tikimasi korektiSko teisinio argumentavimo, réktiSkung
suprantant kaip patikimugntinkamuma, tikslurmg, teisinguma. Sios dvi prielaidos lemia
tyrimo aktualun.

Tyrimo aktualumas. Siuolaikintse visuomeése teisinis reguliavimas apima
jvairias gyvenimo sritis, teis veikimas beijgalioty subjekt;y priimami teisiniai
sprendimai daznai tiesiogiai ir Zenkliai tiakos asmen ju grupiy, institucijy pacciai,
teims ir pareigoms. Susiklésisi teisire tradicija inter alia apima reikalavim
eksplicitiSkai motyvuoti, pagsti, argumentuoti priimamus teisinius sprendimuai T
privalu tiek teigkiroje, tiek teism veikloje, tiek vieSajame administravime. Teisinio
pohidzio sprendimo pémimas be argumenmtnéra laikomas tinkamu ddu priimti
sprendina. Reikalavimas, kad teisiniai sprendimaitip tinkamai pagisti, yra vienas is
teisstumo ir teisingumo garamtbei saugikhy — asmuo, kuriam turitakos teisinis
sprendimas, kelia pagia reikalavimy suprasti, kod sprendimas yraitient toks.

IS jgalioty teisiniy sprendina prieméju yra tikimasi ir reikalaujama teisiskai
pagisto argumentavimo, korektiSko samprotavimo, tinkata@s normy taikymo,
pakankamo sprendumpagrindimo, o kritikuojant teisirsprendim kritikuojamas ne tik
galutinis verdiktas, bet ir argumentacija, t. yrtwent teisin sprendim, pasisakoma ne
tik dél jo vertybinio kiivio, taciau ir ¢kl Sio sprendimo pé&mimo metod, pasitelki
prielaidy, naudoy argumeni. Taiau tuo pat metu yra sétihga pasakyti, koks tas
teisingas, korektiSkas, teisiSkai tinkamas argumentas turi lati. Pasaulyje aktyviai
plétojami tyrimai teisinio samprotavimo ir argumentaa srityje rodo, kad teisinio
argumentavimo korektiSkumo klausimas laikytinasiaka, spestina problema.

Tyrimo tikslas ir uzdaviniai. Disertacinio tyrimo tikslas: atskleidus teisinio
argumentavimo bei teis ypatumus, identifikuoti prielaidas, kurioms esaeisinis
argumentavimas laikytinas korektiSku, kaitartinant Sias prielaidas logikos poiu.

Siekiant suformuluoto tikslo tyrime keliamiigyvendinami Sie uzdaviniai:

- atskleidziant teisiniu argumentavimardijamo fenomeno sampgat
pademonstruojant ir pagrindziant teisinio argumema, teigs diskurso, teis
aiskinimo bei kit teisinio samprotavimo dimengigsajas ir ypatumus, péiil pagrind
teisinio argumentavimo korektiSkumo prielaityrimui;
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- iSplétojant tyrime naudojam teists sampratos api@ima, atskleisti
teisiniam argumentavimui reikSmingus tsi9ruozus;

- pasitelkiant skirtingas metodologines paradigmasini® sprendimo
priemimo fenomenui analizuoti, suformuluoti teisiniogamentavimo korektiSkumo
prielaidas bejvertinti ju patikimuny logikos metodo po#riu.

Tyrimo hipote2: korektiSkas teisinis argumentavima&ran loginis jrodymas,
todkl teisinio argumentavimo korektiSkumo prielaidosnfioiluotinos pasitelkiant maziau
(nei logika) grieztas argumentavimo priemones akpkas.

Tyrimo problematika ir kryptis nusakytina ir tokikiausimu: kaip ir kodl
teisinio argumentavimo korektiSkumas yra problema?

Savokos. Siekiant tyrimo tikslumo, ypatingasémiesys skiriamas dviem
savokoms: 1.1 skyriuje atskleidziantaisinio argumentavim@amprata; 1.2 skyriuje
apibrziamateiss savoka bei analizuojami pagrindiniai tégsspozymiai.

Tikslus teigs apibézimas ir esminj teises pozymi; iSskyrimas yra #itinas, nes
ngvardijus, kas laikytina teise, Gty sudtinga kall@ti apie korektiSk teisin
argumentavim — tolj, iS kurio kyla teig. Teiss qvokai apibgzti pasitelkta klasikiés
socialiny, kultariniy savoky darybos metodologijos minimalisérstrategija, pagal kuyi
sudaromas minimalusibny ir pakankam reiskinio pozymi sarasas.

Tyrime vartojamos pagrindés sivokos apibéziamos ir suprantamos taip:

teisinis samprotavimas— zmogaus veikla, kurios pagalba ir kurios metu
identifikuojama, kas yra teis Tai teisiniy sprending priemimo procesas, apimantis tiek
impliciting, tiek eksplicitie samprotavimo dimensijas: 1) nematpmminting veikla,
kuomet teisinis sprendimas gimsta sprendimeénpijo galvoje; 2) matom verbalin
samprotavim, argumentavirmy paaisSkinina, pagrindim, interpretavim, kuomet
pateikiami teisinio sprendimo motyvai, argumentagdrendimo pagrindimas;

teisinis argumentavimas- eksplicitiSkai iSreikSta teisinio samprotavimalisg,
kuri, nors ir apima teés interpretavimo ir teés taikymo elementus, pirmiausia yra
argumentacinio patwzio praktika. Kaip gvokos teisinis argumentavimasinonimas
darbe kai kuriais atvejais taip pat vartojameokateisinis pagrindimas.

korektiSkas— patikimas, tinkamas, tikslus, teisingas. Teigimgs Siuo atveju
reiSkia metodologin(pageidautina, ir logih teisinguma, siejamas su tiesa, tikrumu (plg.
angl. teisingas— true, right). Lyginant su kitaagokos teisingumasprasme (plg. angl.
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teisingas— just), daroma prielaida, kad teisiniame konteksetodologinis teisingumas
(true, right, correc} yra viena iS materialiojo teisinio teisingumuost) salyguy;

prielaidos— hatinosios glygos;

logika — dedukcija;

teis¢ — privalomos normiés nuostatos: norminio pabzio teiginiai, kuriems
tam tikru momentu tam tikri individai (tam tikrasciomeg) pakiista / turi paklusti.

Tyrimo mokslinis naujumas, tyrimo santykis su pasalyje ir Lietuvoje
atliktais tyrimais. Sis darbas papildys negausius Lietuvoje atlikeminius tyrimus,
kuriuose teisinio argumentavimo fenomenas anal@uas kaip reiSkinysper se
nesiejant jo su konk&omis teisirtmis praktikomis. Naujumo zingsniu laikytinas
teisinio samprotavimo, argumentavimo problematikpsitaikymas lietuviSkajam
kontekstui, tyrina stengtasi gretinti su Lietuvos té&s mokslirtje erdwje
vyraujartiomis idkjomis. Tyrimo skirtingumas nuo Lietuvoje athikteisiniy tyrimu yra
toks, kad Siame tyrime pat@iami argumentaciniai teisinio samprotavimo aspekiarie
Lietuvos mokslinink placiau netyrireti. Lietuvos teigs doktrinai ldingesi teises
aiskinimu, teigs kirimu ir teigs taikymuijvardijama problematika. Né@h; klaidinga
teigti, kad po V. Miketno ir D. Mikekniergs studijo$ teisinio argumentavimo tematika
atskiro nuoseklesnio éthesio Lietuvoje nesusilauKia Lietuvos teigs doktrina yra
pasukusi teiss aiSkinimo problematikos nagéimo keliu. § demeg teisss aiSkinimo
problematikai parodo ir po deSimtthe pasirodziusi Mikelny temy tarsi pragsianti
G. Mesonio monografija, kuri yra skirta ne argunaemtiams, o interpretaciniams
teisinio samprotavimo aspektaimPer § deSimtmaitar anksiau publikuota daug atskir
straipsnip teises aiSkinimo tematika: teis aiskinimo fenomen yra nagrigje
T. Berkmanas, J.Gumbis, EaKs, G. Lastauskien Z. Liekyt, E. Spruogis,
R. SimaSius, V. A. V&iitis, A. Vaidvila ir daugelis kit tyréjy. Manytina, kad tokia
situacija, kai realiai teés praktikoje teis yra taikomg sprendimai motyvuojami
grindziami faktinés aplinkykés jrodinégjamos ir vertinamos kai absoliuti dauguma

teisiniy ginéu pasizymi rungtyniSkumu, t. y. diskursyviu, dialpgargumentaciniu

2 Mikeléniere D., Mikelénas V.Teismoprocesasteisés aiskinimoir taikymoaspektaj Vilnius: Justitia, 1999.

® Be abejo, ryskus leidinys teisinio samprotavimainty srityje lietuviy kalba yra R. Alexy Teisinio
argumentavimoteorija, tatiau Si monografija tegéty bati jvardyta lietuviSkojo teis diskurso, t@au ne
lietuviskosios teigs doktrinos, dalimi. IS dalies susijusiais su t@sisamprotavimo, argumentavimo tematika
laikytini R. Kozenauskieis ir L. Paliulioniegs tyrimai.

4 Mesonis GKonstitucijosinterpretavimometodologiniapagrindai Vilnius: Registn centras, 2010.
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pohidziu, o Lietuvos teis doktrinoje kalbama beveik vien tik apieises aiskinina,

interpretaving, néra visai adekvati. Tiesa, Lietuvos doktringranabsolidiai vienkrype:

susijusiais, bet kartu ir specifiniais diskursaagkytini teisinu tekst;, tei$s normos
strukfiros tyrirgjimai (zr., pvz., G. Lastauskiéa publikacijas) bei tet¢go vaidmens,
teismo diskrecijos klausimanaliz (zr., pvz.: J. Gumbio, R. Latv tyrimus). Taigi,
autog siekia atkreipti @meg i tai, kad nagriglamas reiskinys éra tik teigs aiskinimas,
kad Lietuvos teiss doktrinai ldingi terminaiteiss aiSkinimas, teés taikymas, teés

kiarimas néra pakankami norint adek#ai suprasti, analizuoti reiSkinteikti tam tikras
rekomendacijas teisininkams praktikams.

Nuo kity Saliy tyrinétojy darhy teisinio samprotavimo, teisinio argumentavimo
srityje Sis tyrimas skiriasi keliamu klausimukodél ir kaip teisinio argumentavimo
korektiSkumas yra problema? Tyrime pagrindinismdsys skiriamas matomai,
eksplicitinei teisinio samprotavimo pusei, o dauguteigs filosofy, teiss teorijos
mokslininky nagrirgéja platesas apimties reiskin— tiek matom, tiek nematom teisin
samprotavim. Nuo dirbtinio intelekto ir tets studiji (angl. Artificial Intelligence &
Law Studies krypties dark Sis tyrimas skiriasi tuo, katla, nors ir remiamasi mdty
studijy izvalgomis, diskusij siekta iSlaikyti teids teorijos, teiss filosofijos erdgje,
nenukryptii pernelyg suétingus, detalius dirbtinio intelekto, logikos forhzavimus.

Tyrimo rezultat, patikimumas. Sio tyrimo rezultatai koreliuoja stippZiniy
teises teorijoje, teiés filosofijoje, teigs ir dirbtinio intelekto studijose autatine vien
pastasji deSimtmet skyrusip teisinio samprotavimo, teisinio argumentavimo
tyringjimams, podiriais. Tai (abcélés tvarka) — A. Aarnio; R. Alexy, B. Brozek,
J. Hage, A. Peczenik, H. Prakken. Ftini teisinio samprotavimo atskirai nuodugniau
netyriréje, taciau Siam tyrimuijtaka padae, atitinkamose mokslini diskurs; erdwse
savo darbais zinomi astytojai: Friedrich A. von Hayek (jo darbuose phki@mnas
poziiris turejo jtakos tyrime naudojamam tégs sampratos modeliui), E. NekraSas (jo
darbai ypa turéjo jtakos Sio tyrimo metodologijai).

Tyrimo metodologija ir darbo strukt @ra. Aptariant tyrimo metodologij
darbe pléiau analizuojami esamyb ir privalomylés aspektai, aktua$ ne tik Siam, bet
ir daugumai teiss tyrimy. Pastebima, kad teisiniai tyrimai galiitb deskriptyvaus,
analitinio, tiriamojo pobdzio, o taip pat normatys, kuriuose formuluojamos

direktyvos, rekomendacijos, normatyviosios nuostatis tyrimas, kaip jau pastéh
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santraukos pradzioje, yra dvejopo pdbio: pirma dalis yra deskpriptyvi, tiriamoiji; aatr
— normatyvi, joje ieSkomos, atrandamos, logikosfraz jvertinamos korektisko teisinio
argumentavimo prielaidos. Atitinkamai ir iSvadosi lggnami teiginiai yra dvejopo
pohidzio: apie tai, koks teisinis argumentavimas ywapie tai, koks jis tuty bati, kad
buty korektiSkas.

Tokia tyrimo metodologija pasirinktaéd teorinio darbo poidzio. Darbas
priskirtinas veikiau teiss filosofijai, teigs metodologijai, o ne teis doktrinai, todl jam
néra hadingi kai kurie doktrininiams teés tyrimams svarbesni metodai — begditeises
principy, lingvistinis (teigs teksto analis), precedenmt teleologinis, lyginamasis ir Kiti.
Sio tyrimo metodologija — tai kriti)s, konceptualies (@voku) analizs ir logires
analizs metod bei argumentacinio paxio sintez su humanitarinei, postmodernistinei
tradicijai badingu naratyvo (pasakojimo)abtu. Tikslumas, detalumas apibiant,
aisSkinant pagrindines tyrimaokas, nusakamas tiriamyji dalyka, loginio nuoseklumo
kriterijaus naudojimas vertinant teisinio argumeirteo praktilky ir standartus, derinamas
su laisvu pasakojimu, kuriame ieSkoma atsakymog¢lkodkaip tikslumas teige yra
problema bei siekiant formuluoti teisinio argumetmao korektiSkumo prielaidas.
Pagrindiniai Siame darbe naudojami argumentaiasaigikos ir analigs metod, —
argumentavimas remiantis pavyzdziu, iliustracijasumos ir dalies santykiais,
rémimasis autoriteto (mokslininko), eksperto (¢sipraktiko) nuomortar pan.

Disertacip sudaro dvi dalys: 1. Teisinis argumentavimas, kagses
ivardijimas. Sampratir savoky analiz ir 2. Teisinio argumentavimo korektiSkumo
normatyviju rekomendacij paieSka. Pirmosios dalies pirmasis skyrius skitggsinio
argumentavimo sampratai ir vietai te&gnoksle ir teiés praktikoje aptarti. PaaiSkinama,
kad teisinis argumentavimas laikytinas eksplicifjgkteisinio samprotavimo puse bei
pagrindziama, kofl Siame darbe netiriama impliciinteisinio samprotavimo pés
Pateikiami paaiSkinimai, kurie pagrindzia nuosgtédtad teisinis argumentavimas yra
butina teisinio sprendimo @mMMimo slyga. Analizuojamas teisinio argumentavimo,
teises diskurso, teiss aiSkinimo gvoky ir jomis jvardijamy reiSkiniy tarpusavio santykis.

Pagrindziama, kad teisinis argumentavimas gaiti [suprantamas kaip platesnio

® Siekiant atskleisti teisinio argumentavimavakos turin bei Sios gvokos santyk su Lietuvos teiss diskurse
plagiai naudojamomis tets aiSkinimo, teiss kirimo, teigs taikymo gvokomis, buvo atliktas teisinimkpraktiky
(teistju) nuomorts tyrimas, kurio rezultatai laikytini patikima ekespo nuomone.
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reiSkinio sudedamoji dalis, taip pat kaip tam tskrenetodologinis po#ris, kuriuo
remiantis gali bti analizuojamas teisini sprendina priemimo fenomenas. Aptariami
teigju nuomors tyrimo ,Teisinii savoky samprai tyrimas“, atlikto rengiant §i
disertaciy, rezultatai. Pirmosios dalies antrasis skyriugtaki gvokos teis prasmei
atskleisti. Atskiruose poskyriuose detaliai aptawas kiekvienas teis apibézima
sudarantis émuo: normatyvumas, privalomumas, teiginiai. Apibemaint parodoma,
kiek kiekvienas iS & démen; reikSmingas teisinio argumentavimo tyrimui. Aniroj
disertacinio tyrimo dalis étoma taip: teisinio argumentavimo korektiSkubandoma
sieti su racionalumo kategorija darant priedaikad kad racionalumo reikalavimai gl
bati gaires siekiantivardyti teisinio argumentavimo korektiSkumo stamdsir Sis kelias,
taip pat ir kiti bandymai pasitelkti hermeneutikais koherencijos poirius, jvertinami
kritiSkai. Tuomet pasirenkamas kitas kraStutinumateisiri argumentavirm analizuoti
pasitelkus mokslinio tikslumo ir loginio nuoseklurstandartus. Paai§kis, kad teigs
praktika neatitinka pozityviosios (mokslo) filogo pabéziamo Hiumo faki ir
vertybiy skirties @snio, kad logias dedukcijos teisiniame argumentavime yraiaia tik
tam tikra apimtimi, kad logika — ar taitty klasikiné, ar deontid logika — réra tas
instrumentas, kuriuotty galima visapusiSkai iSreiksti, atspitdteisini samprotavim,
argumentavimg, kad teisinis samprotavimas ,netelpa“ logikos &mus, @&mesys
nukreipiamag argumentavimo teorijogvalgas. Analizuojami bendiu argumeni bei
specialyjy teisinipy argumeni ypatumai, aptariamos nekorektiSkomis laikytinasimgo
argumentavimo praktikos. Dalies pabaigoje apiberaani disertacinio tyrimo rezultatai.
Darbo pabaigoje pateikiamos iSvados, formuluojamiomendacija, skirta teisiSkai
argumentuojantiems ir teisinius sprendimus priingams$ subjektams.

Tyrimo rezultatai: ginami teiginiai, iSvados. Disertaciniame tyrime ginami
teiginiai, darbe é&stomi apibendrinimai bei formuluojamos iSvados gussijusios su
trjuose tyrimo uzdaviniuosdvardyta problematika: 1) su teisinio argumentavimo
samprata ir Siuo terminjvardijamo reiSkinio esme; 2) su t&ssamprata ir esminiais
teiss bruozais; 3) su teisinio argumentavimo korekim&uaspektu. Toliau pateikiami
apibendrinti ir atitinkamai suklasifikuoti tyrime@zultatai.

1. Dél teisinio argumentavimo sampratos ir Siuo termjnardijamo reisSkinio eses
1.1.Teisinio argumentavimo ir joasap su kitomis teisinio samprotavimo
dimensijomis — teiss diskursu, tets aiskinimu, teigs taikymu ir kt. — analiz leidzia
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daryti iSvad, kad teisinis argumentavimas yra santykinai sanas@a teisinio
sprendimo pémimo proceg apitidinanti kategorija, kurios vartojimas yraitlmas
siekiant moksliSkai tirti ir praktikoje geriau sukto tokiy teisirés tikrowes reiskini,
kurie Lietuvos teigs doktrinoje paprastaivardijami teigs kirimu, teigs taikymu ar
teises aiskinimu, prigimtir esng.

1.2.Lietuvos teigs doktrinoje plaiai vartojamas termina®ises aiskinimasnéra
pakankamas siekiant apdlinti teisiniy sprendina priemimo fenomen dél to, kad tokiu
atveju tarsi preziumuojama, kad egzistuoja ajdifar teigs normy ir principu erdw,
kuria belieka paaiskinti ir pritaikyti. Teigiantys, katkeisine praktika yra teiés
aiSkinimas, neretai uzmirsta paaiskinti, kas yraetse, kuria jie aiSkina, kodl tai, kas
aiSkinama, yra teés kodél aiSkinamos vienos, o ne kitos normos, vieni, citieteisés
principai, ko@l remiamasi vienais, 0 ne kitais teisminiais presgdis, taikomi vieni, o
ne kiti aiSkinimo metodai ir pan.

1.3.Argumentavimo paradigma eksplicitinei teisinio saot@gvimo pusei
aiskinti laikytina tinkamesne, nes leidznardyti dviep lygiu argumentavirg, kalbéti
apie koliziy teistje sprendim, universalios ir konkr@os auditorijositikinima, tinkamai
ivertinti argument ir paiy sprendina nugirtijamumo riziky, lyginti, sverti argumentus,
vienus argumentus sustiprinti kitais, k&lbapie pagrindimo patikimum stiprum,
efektyvum, | teis Zvelgti ne kaip; statiSk privalomy normatyviju nuostai visum,
kuria reikia paaiskinti ar pritaikyti, o kaip nuolat besivystantfenomen, kurios
vystyma(si) inter alia lemia ir subjeki (istatymy leidéjo, teismo, administracinius
igaliojimus turitiy pareidiny, mokslininky, fiziniy ir juridiniy asmen) tinkamas
korektiSkas teisinis argumentavimas.

1.4. Terminasteisinis argumentavimagra suprantamas kaip racionali, kakin
sociali veikla, kuria siekiamgikinti klausytop ar skaitytog gin¢ijamos pozicijos @ to,
kas yra teis, priimtinumu, pateikiant teiginius, kurietaty pakankamas pagrindas
racionaliam vertintojui pritarti miktam poziiriui. Bendru atveju eksplicitinis iSsamus
argumentavimas éna hitina kiekvieno sprendimo prinimo stadija, t&iau teigs
diskursuose eksplicitinio pagrindimo stadija yraesneés hitina — tai lemia teis
tradicija, Zzmogaus teigisvarbos visuomeie stipgjimas, pasitikjimo veikiau zmogaus

protu, nei autoritetais, diimas.
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2. D¢l teises sampratos ir esminiteises bruoz

2.1 Teisei, suprantamai kaip tai, kam tam tikru momeatun tikri individai (tam
tikra visuomen) pakiasta, ldingi du esminiai bruozai: normatyvumas ir privalomas.

Normatyvumas yra teds taisykés vertybin turini reisSkiantis teiés bruozas,
kuris sieja teis su kitomis normatyviosiomis tvarkomis. Vertinaetst kaip iSskirtinai
normatywji fenomen, tampa nebeaktualijvairiuose teiés diskursuose neretai
gvildenama teiss ir moraés, teigs ir kity norminiy tvarky atribojimo problema, nes
akivaizdu, kad Sios sistemos iS dalies sutampanavieta pati normié nuostata (pvz.,
nuostata, kadneturi hiti atimama gyvy®) gali biati badinga kelioms tam tikroje
visuomenje egzistuojatioms normims tvarkoms, o kai kurios nuostatos tik vienai ar
daliai Siy normini tvarky. Aibiy terminais kalbant, tai yra paprastai susiketitanaikes,

o0 atskirais atvejais — viena kiapimartios ar bendr elemeni neturirtios ailes.

Kitas teig¢s bruozas, privalomumas, priklauso nuoé&eitisykes jtvirtinimo
Saltinio, formos, bdo ir nesietinas su taisyd vertybiniu turiniu. Teiss privalomumas
gali bati didesnio ar mazesnio laipsnio, pvz., vienos matos tikrai yra (privaloma)
teise, kitos nuostatos tikraiéna tei€, dar kitos yra labiau (privaloma) téisei ketvirtos
nuostatos ir pan. Teét galima teigti, kad po#ris, jog egzistuoja teés ribos,
atskiriartios teig nuo neteiss, réra tinkamas.

Tyrime teise laikomi norminio paiolzio teiginiai: nuostatos, kuriomis
nurodoma, kaip kazkas (ne)tufitbarba kaip kazkas (ne)turi elgtis. Tuo &sisamprata
atribojama nuo kif Siam tyrimui neaktual teiss samprat, kai teise gali i
ivardijama praktika, institucijos, socialiniai fakta kiti objektai ar reiskiniai.

2.2. Kiekvienas iS aptant aspeki — tei®s normatyvumas, teis
privalomumas, teés taisykliy gretinimas su teiginiais — yra reikSmingas tyrimtai,
kad teig¢ gretinama su teiginio (nors ir nepasizyti savybeteisinga / klaiding
savoka, leidzia kalbti apie teigs (teiginy) iSvedimy, pagrindim. Normatyvumo
aspektas yra svarbus, kai siekiama atskirti privglaes ir esamybs aspektus, taikyti
vadinamji Hiumo dsn, analizuoti normatywiju teiginiy iSvedimui tinkamesnes
neklasikires logikos fiSis. Privalomumavardijimas leidzia tinkamajvertinti formalija
teiss pusg. Teigs normatyvumo ir teés privalomumo skyrimas leidzia aiSkiau suvokti
teisinio argumentavimo sétingurmy ir vidinj prieStaringum, nes Sie du aspektai yra
pagrindziami skirting raSiy argumentais, kurie tarpusavyje iS ésmepalyginami.
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3. D¢l teisinio argumentavimo korektiSkumo

3.1. Idealiu atveju, vadovaujantis logikos ir pozityvaomokslo bei teiss
doktrinos podiriu, teisiniu argumentavimu téig bati  laikomas tik  toks
argumentavimas, kuriuo pagrindziami abu d&eis bruozai: normatyvumas ir
privalomumas.

3.2. Normatyvioji teisinio argumentavimo dimensija, $usi su norminio,
vertybinio, etinio pobdzio argumentais, pateikiamais paisant Hiurasngb reikalavimo
normatyw; teiginj pagisti bent vienu kitu normatyviu teiginiu. Teéss diskurse yra
iprasta ir reikalaujama, kad norrmdinuostata ity grindziama auksStess teisireés galios
normine nuostata, ¢&u logikos ir pozityviojo mokslo korektiSkumo starty poziiriu
néra svarbu, ar Sitiina bent viena normatyvioji prielaida kyla iS pnginés teigs
sampratos, ar ji yra aukausios teisiads galios imperatyvas, ar nuostata, nusakanti
siekiamy tiksla, ar bet kuri kita normatyvioji nuostata, kuri Igikha gera, teisinga.
Pazyntétina, kad teigés laikymas neprieStaringa hierarchine sistema yeskiau
siekiamylg, tam tikras teiss suvokimo modelis nei objektyviai egzistuojantisds
savyle ar realiai pasiekiama esangybLogikos mokslo tyrimai (K. Godel teoremos)
dedukcini aibiy srityje parod, kad net idealiosios natliyjy skatiu dedukcirs ailes,
jei jos yra dideds ir su@tingos, yra nepakankamos ira visiSkaijrodomos, taigi net ir
teoriSkai yra sugtinga kallgti apie hierarchiés teigs normy sistemos, besiremidios
nedideliu skaiiumi pirminiy teisiniy aksiomy, ir laikytinos normine dedukcine aibe,
neprieStaringum

3.3. Privalomumo aspektas teisiniame argumentavimenkdithai turi i
pagistas doktrinine, vadinagja Black-Letter metodologija, reisSkiama pasiemima
Zinomais ir pripazintais teis Saltiniais bei teés autoritetais. Privalomumo aspekto
pagrindimas yra esminis tégsdoktrinos ir praktikos poiiiu. Taigi, realiame teisiniame
argumentavime vyrauja antihiumiskoji esargyhr privalomylés neskyrimo praktika:
tuo, kas jau buvo, ggti tai, kas turi bti, iS esamybs kildinti privalomykg. Tokio
pohidZio argumentavimas kai@ip pasak Konstitucinis Teismas (Europos Zmogaus
Teisy Teismas, Teisingumo Teismas),étadip turi beati; taip jtvirtinta jstatyme, toé
taip turi biti; analogisSka byla buvo iSspsta tam tikru bdu, todl batent taip turi biti;
daugumoje valstyhiyra hitent taip, todl taip turi bati ir Lietuvoje ir pan. yra ne tik

paplis — jis laikomas tinkamu bei priimtinu samprotavimuigumentavimasaip yra /
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buvq tod¢l taip turi bati yra toks dingas teiés praktikai, kad neretai ir teis mokslo
darbuose juo remiamasi be didesn$lygy. O formalioji teigs pus, pasireisSkianti
teisiniy nuostai jtvirtinimu teises Saltiniuose, nors kartaisda teisininky kritikuojama,
kartu yra neatsiejamas téssfenomeno bruozas.

3.4. Patikimiausias metodologinio korektiSkumo standartgra loginis
dedukcinis jrodymas. Nuodugni teisinio argumentavimo aralimdo, kad teisinis
argumentavimaséna loginisirodymas, nes teisiniame argumentavime pernelygailazn
nutylimos, ngvardijamos prielaidos, t@tl dedukcinis iSvedimas tampa negalimas ar
nekorektiSkas; Hiumo princip atitinkantis deontinis normini teiginiy pagrindimas
Kitais norminiais teiginiais, silogistinis sampraitaas yra lndingas vidinei argument
strukiirai, t&fiau ne visam teisinio argumentavimo fenomenui; gatntiré logika, be
intelektualaus Zinojimo, negarantuoja absoliutaggedimo patikimumo. Silogizmo
schema teige reiSkia ne tiek logik kiek reikalavim tiksliai taikyti nustatytas teés
taisykles, istikimyk teises tradicijai. Tokie proponeuntteiginiai kaipteisinis sprendimas
yra teisingas, nes vadovautasi (teisine) logikapan., yra tik dar viena teisiniame
argumentavime naudojama ret@inargumentavimo,itikinéjimo priemoré, kuria
siekiama sustiprinti ginagnpozicija referuojanti universaliajai (racionaliajai) auditorijai
priimtina, patikimu laikoma logikos metod.

3.5. Nors teisinei praktikai iidingas antihiumiskasis privalomgbkildinimas
IS esamybs, ©mimasis formaliais teés Saltiniais ir juose ankmu, praeityje
itvirtintomis teigs taisykémis neatitinka pozityviojo mokslo standgrto teisinio
pagrindimo esm atspindintys argumentaargumentum ad potentianfargumentas
apeliuojantj jéga, statug), argumentum ad verecundiaf@rgumentas apeliuojarit
pagarla), argumentum a similiargumentavimas remiantis panaSiu) logikos mokslo
poziariu néra patikimi (yra nugitijami), tatiau katent tokia teisinio argumentavimo
praktika yra pasiteisinusi, atlaikiusiikistantmeiy iSbandym ir neiSnykusi, tod
laikytina teisiSkai racionalia, korektiSka ir tinka.

3.6. Argumentavimo teorijos podiiu, argumentavimo rezultatas yra
patikimesnis, jei yra sukonstruojama daugiau pagmo, iSvedimo grandini Tockl yra
tinkama bet kur teisin argumentaving, kuris paprastai ima doktrininis, paremtas
nuorodomisj teises Saltinius, sustiprinti papildomais vertybiniarg@mentaislvardijus
normatyvasias prielaidas, kuriomis dabar paprastai remiayésmis, padidty teisinio
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argumentavimo korektiSkumas ir efektyvumas. Kartarlsu pazymati, kad siekis
doktrininiu formaliuoju argumentiveikti norminio polidzio argumernt arba atvirk8iai
yra nekorektiSka praktika. Norminiai ir doktrininiargumentai yra skirtingo padzio,
todl tarpusavyje nepalyginami. Sis skirtingo pdiio argument susidirimas bei
argumeni konflikto ignoravimas laikytinas esmine teisinio rgamentavimo
korektiSkumo problema. Teis teorijoje Si teisinio argumentavimo korektiSkumo
problema reiSkia teisinio pozityvizmo ir prigimés teigs prieSpries, o
bendrafilosofiniame diskurse — istikimdd teigs tradicijai ir loginio nuoseklumo
susidirima.

3.7. Atlikto tyrimo rezultatai iS esis patvirtino iSkeli hipotez: loginés
dedukcijos standartai teisiniame argumentavime s$wektini, ta&iau nepasiekiami,
mokslines fakiyy ir vertybiy perskyros standartasém tinkamas, hermeneugin
metodologija, koherencijos ar racionalumo teorijagekiant jvardyti teisinio
argumentavimo korektiSkumo standartus yra pernehgapibéztos, todl teisinio
argumentavimo korektiSkumo prielaidos formuluotinpasitelkiant argumentavimo
teorijos ir teigs doktrinos bei teis praktikogzvalgas.

3.8. Vadovaujantis teis doktrina ir praktika bei argumentavimo teorija,
inkorporuojaia minimalius litinus loginio nepriesStaringumo standartus, formtihas
dvejopos teisinio argumentavimo korektiSkumo prada (slygos): 1) prielaidos,
lemiartios vidini teisinio argumento korektiSkun patikimumy, pagistum; 2)
prielaidos, uztikrinagios teisinio argumentavimo proceso korektiSkyupsfektyvum.

Teisinis argumentas, suprantamas kaip priglaiuma bei iS & prielaidy
iISvedamas tvirtinimas, yra korektiskas, tinkamasgrigtas, jei: a) bent viena argumento
vidinég prielaida yra norminio, vertybinio, etinio padizio (deontinio loginio
korektiSkumo slyga); b) argumento tvirtinimas grindziamas refgamb | pripazinto
teisss Saltinio tekst ar pripazinto teisinio autoriteto nuompor{doktrininio teisinio
korektiSkumo slyga).

Teisinio argumentavimo proceso korektiSkumo, gfekino prielaidos yra Sios:
a) turi kuti pateikiami abu teis aspektus pagrindziantys argumentai — doktrininiai
privalomumy pagrindziantys argumentai derinami su normatyviomohidzio
argumentais; b) argumentavimas turditibnukreiptas profesionalja (teisininky)
auditorip: remiamasi teis diskurse pripazintais ir paplitusiais argumentais
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argumentavimo idais; c¢) argumentavimas turiatb nukreiptas i universalija
(racionalaus vertintojo) auditogij t. y. argumentavimas turiib saziningas, nesaliskas,
patikimas, pagstas, aiSkus, suprantamas; d) argumentuotojasazimiggamas teisinio
zinojimo nevienareikSmiskuan turi pademonstruoti, kad konkia atveju nesama
stipresnip argument, kurie paneigt teisinio sprendimo susiejansu ginama vienintele
to zinojimo reikSme.

REKOMENDACIJA. Teisinip sprendinn prieméjai, siekdami didesnio
argumentavimo paggtumo ir efektyvumo, Salia doktrinini argumeni, Kkuriais
nurodomaj teiss Saltinius ir teids autoritetus, twty aiSkiai jvardyti normatyvisias
prielaidas, kuriomis remiasi. Normatyvioji nuostggli hiti tiek konstitucinio pobdzio,
tiek iSplaukianti iS pozityviojo teisinio reguliawio tiksh, tiek bet kuri kita normatyvioji
nuostata, pavyzdziui, kylanti IS prigiméis teigs, visuomess moraés ar jvardijanti
siekiamy tiksla. Tai sustipring teisinio argumentavimo pagtunmy, nes normatywvja
nuostad (ginamy sprendim) gristi kitu normatyviuoju teiginiu yra logiSkai koregka.
Tai sustipring ir teisinio argumentavimo efektyvumnes argumentavimas yra labiau
itikinantis auditoriy, kai ji turi galimyke identifikuoti, kad jos ir argumentuotojo

vertybinés nuostatos sutampa.
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