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INTRODUCTION. From the historic point of view, the question of application of the civil
liability in precontractual relations is fairly new. Negotiations were traditionally
understood as the period of risk assumed by the parties themselves and the law did not
intervene in this field. The fundamental principle of freedom of contract and the idea of
the autonomy of the parties’ will were prevailing in the most civil law countries. This
has resulted in the parties’ freedom in the precontractual relations and the possibility to
terminate negotiations at any time and for any reason, thus all the costs had fallen to the
negotiating parties themselves. It was recognised that the relations have no legal
meaning and effect until they are not adequately formalised. In addition, the contract
formation process has been understood very simply: the persons met, shook the hands
and a contract already is concluded. Such an understanding has existed for a long time.

However, in the twentieth century the civil and commercial relations become more
complicated, the classic contract formation formula — offer and acceptance — was no
longer sufficient and it was usually preceded by longer or shorter negotiations. At that
time the precontractual relations began to play a significant role. In case the negotiations
were successful and resulted in signing of contract, the precontractual relations did not
cause problems, but in the practice the parties’ efforts are not always successful: even
after long negotiations the contract may be not concluded for one reason or another.
Therefore, the question has been raised: how to treat the precontractual relations and
how to ensure the just balance between the parties’ interests? Accordingly, the need to
regulate the precontractual relations by legal means was accepted.

In the mid of the twentieth century the necessity of certain restrictions on the
absolute freedom of negotiations could not be denied. The general duty to act in good
faith, historically applied only to the contractual relations, was extended to the
precontractual phase — this process has begun extra legem, i. e. via legal doctrine and
judicial practice, and later has been absorbed in the national legislation and international
private law documents. As a result, it was admitted that the negotiating parties should
have certain obligations to comply in the precontractual phase. The non-compliance of
these obligations would cause the civil liability, which in the modern legal doctrine
called as “precontractual liability”.

The precontractual liability in Lithuania. In the Lithuanian Civil Code adopted in

1964 there were no rules governing the parties’ precontractual responsibilities, at that
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time the precontractual documents were not regulated in the Lithuanian laws as well.
However, taken into consideration the changes of the commercial relations after the
restoration of independence of the Republic of Lithuania, the legislature has renewed the
regulation of civil relations and has adopted the new Civil Code in July 18, 2000
(hereinafter — CC). One of the innovations was the special rules related with the parties’
precontractual duties and precontractual documents. However, stipulating the new
precontractual rules in the CC is not sufficient. The practice of commercial negotiations
raises a number of questions and various different and contrary positions of their
interpretation. Also, the new regulation of the precontractual relations faces the problem
of the controversy of the aim to ensure the equity and the fair balance of the different

interests of the negotiating parties.

SCIENTIFIC PROBLEMS ADRESSED. The author in this work examines the institute of
precontractual liability in the Lithuanian civil law. The scientific problems are mainly
conditioned by the following two circumstances.

Firstly, the Lithuanian legislature has chosen the minimal regulation model for the
phase of negotiations. The main principles guiding the parties during the precontractual
relations are the freedom of contract and the autonomy of the will of the parties. The
Lithuanian legal rules related with the precontractual liability are only of general nature
(articles 6.163 — 6.165 of the CC), the content of these rules is not specified and
therefore raises a lot of interpretation questions to the legal doctrine and application
problems in the practice. In fact, for instance, the provision of the article 6.163 of the CC
requiring the parties to act in good faith during the precontractual phase and in case of
violation of this obligation to reimburse the damage caused to the other party demands
the explanation of the mentioned concepts of precontractual good faith and
precontractual damage. Similarly, the other norms of the CC related to the precontractual
relations do not disclose their content.

Secondly, the minimal scope of legal intervention in the precontractual commercial
relations has caused the situation in which a very significant role in revealing the content
of the conditions of application of the precontractual civil liability play the courts and
other institutions applying these legal norms. The Lithuanian case law in this field is still

developing and is not constant, for example, the case law has not specified the regime

7



applicable to the precontractual civil liability and has not explained the scope of damages
which can be awarded to the aggrieved party. Therefore it is difficult to predict the final
decision in the cases related to business negotiations in Lithuania.

For the above mentioned reasons the scientific analysis of the legal rules of the
civil liability in precontractual relations is an important tool addressing to the actual
practical issues related with commercial negotiations’ phase. Nevertheless, until now the
precontractual liability did not receive a great attention from the Lithuanian scientists.
Therefore, it is important to fill this legal vacuum and to present a unique conceptual

approach to the precontractual liability under the Lithuanian civil law.

OBJECTIVES OF THE DISSERTATION. The object of this dissertation is the civil liability
in precontractual relations under the Lithuanian civil law. In general, the subject of
precontractual liability is vast and raises many complex and diverse issues each of which
requires deep analysis. Therefore the object of this dissertation limited to the following
questions which, under the opinion of the author, are the most pressing ones:

1. The precontractual relations, the nature of precontractual liability and applicable

legal regime;

2. The content of illegal actions as one of the conditions of precontractual liability;

3. The concept of precontractual damage and the scope of its remuneration.

It should be noted that the above mentioned issues are examined only in the context
of Lithuanian civil law and on comparative basis in the chosen foreign jurisdictions of
France, Germany, Great Britain, Netherlands, Switzerland and United States. Besides,
this dissertation focuses only to the commercial precontractual civil relations and does
not analyse the precontractual liability under the specific types of contracts.

The tasks of the work are as follows:

1. To analyse the precontractual relations’ phase, the nature of precontractual
liability, its scope and objectives, to determine the precontractual obligations and its
content, as well as to examine the issue of remuneration of the precontractual damage;

2. To investigate and compare the regulation related to the civil liability in
precontractual relations in Lithuania and in the chosen foreign jurisdictions;

3. To examine the legal doctrine in the field of the precontractual liability, as well

as its interpretation and application in the court practice with the aim to identify the
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similarities and differences and to assess whether the practice of the chosen foreign

jurisdictions could be used as an example to follow in Lithuania.

ORIGINALITY. The topic of this dissertation has been researched in the legal science of
certain foreign countries. For instance, J. Cartwright and M. Hesselink®, as well as
E. H. Hondius? have comprehensively analysed the precontractual liability in European
private law. There are authors who analysed the institute of precontractual liability under
their national law (e.g. P. Giliker®, J. Ghestin®, N. Kuonen®) and some authors who
examined only specific precontractual liability’s issues, for example J. Schmidt-
Szalewsky®, P. Chauvel’, O. Deshayes® investigated precontractual damage or the break
off of business negotiations. However, the abovementioned publications do not take
away the originality and novelty of the research presented in this work.

This dissertation distinguishes from and adds value to the existing precontractual
liability scientific research through its specific orientation and thoroughly examination.
First of all, the field of precontractual liability has not been thoroughly analysed in the
Lithuanian legal science (albeit the topic was mentioned in the other studies, for
instance, in the research of professor V. Mikelénas® and in some limited coverage topics
of other Lithuanian scientists'®). Also there is no information that the scientists of the
other countries have analysed the precontractual liability under the Lithuanian civil law.
Secondly, this research distinguishes itself through the original structure, the scope of the
analysis of legal rules related with the precontractual relations and their application in

the court practice not only in the compared foreign countries, but in Lithuania as well.

! CARTWRIGHT, J., HESSELINK, M. Precontractual Liability in European Private Law. Cambridge: Cambridge
University Press, 2010.

2 HONDIUS, E. H. Precontractual Liability. Reports to the XIIIth Congress International Academy of Comparative
Law. Montreal, Canada, 18-24 August 1990. Deventer: Kluwer Law and Taxation Publishers, 1991.

® GILIKER, P. Pre-contractual Liability in English and French Law. London: Kluwer Law International, 2002.

* GHESTIN, J. La formation du contrat. Paris: LGDJ, 1993, 3™ ed.

> KUONEN, N. La responsabilité précontractuelle. Genéve: Schulthess Medias Juridiques SA, 2007.

® SCHMIDT-SZALEWSKY, J. Négociation et conclusion de contrats. Paris: Dalloz, 1982.

" CHAUVEL, P. ,Négociations, la rupture des pourparlers®. In Lamy droit du contrat, 1998.

® DESHAYES, O. ,Le dommage precontractuel. In Revue Trimestrielle de Droit Commercial, 2004 ;
DESHAYES, O. ,,Refus de I’indemnisation de la perte de chance de tirer profit du contrat en cas de rupture fautive
des pourparles. In La semaine juridique, 2006, Nr. 30.

9 MIKELENAS, V. Civilinés atsakomybés problemos: lyginamieji aspektai. Vilnius: Justitia, 1995; MIKELENAS,
V. Sutarciy teisé. Bendrieji sutarciy teisés klausimai: lyginamoji studija. Vilnius: Justitia, 1996;

0 I[VANAUSKAS, A. ,Prarastos galimybés piniginé verte“. In Justitia, 2007, Nr.1; AMBRASIENE, D.,
CIRTAUTIENE, S. ,Ikisutartinés atsakomybés kvalifikavimo problema: sutarting, deliktiné ar sui generis“. In
Jurisprudencija, 2008, Nr. 10(112); KIRSIENE , J., LEONOVA, N. , Qualification of Pre-contractual Liability and
the Value of Lost Opportunity as a Form of Losses*. In Jurisprudencija, 2009, Nr. 1(115).
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METHODOLOGY. The following four different methods are mainly used to research the
topic of this dissertation:

1. The comparative method is one of the most important methods used in this
dissertation. The comparison of regulation and application of the precontractual liability
in the chosen foreign countries and Lithuania helps to assess what scope of the civil
liability in precontractual relations should be applicable in Lithuania. The examination of
differences and similarities between the Lithuanian and foreign interpretation of
precontractual liability are also important.

2. Secondly, the problems of interpretation and application of the legal norms
related with precontractual relations are analysed through systematic method. In
particular, the systematic approach is used for the examination of the Principles of
European Contract Law and the UNIDROIT principles from which the norms were
consolidated by the Lithuanian legislature in the CC.

3. Thirdly, this dissertation examines the historical development of regulation of
the precontractual relations and the genesis of civil liability at this stage, as well as the
changes in the legislation, the legal doctrine and the court practice in Lithuania and each
of the chosen foreign countries.

4. The teleological method is used in order to clarify the aims the legal protection
of precontractual relations should serve, to disclose the objectives the Lithuanian
legislators have raised for the regulation of the commercial negotiations’ phase and to
present the perspective of future interpretation of the civil liability conditions in

precontractual relations.

MAIN RESULTS AND CONCLUSIONS. Based on the objectives of the thesis, the work
consists and is divided into two main parts which can be described as general (Section I)
and special (Section Il and Section I11) part.

Firstly (Section 1), the author examines the precontractual relations’ stage and the
institute of commercial negotiations, the nature of precontractual liability, its aims and
historical genesis, and the legal regime applicable to the civil liability in precontractual
relations under the Lithuanian civil laws and in the practice of the chosen foreign

jurisdictions.
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It was found that the precontractual relations are public relations governed by the
civil law in which the negotiating parties have specific rights and duties. The
precontractual relations arise between the parties via classic formula of offer and
acceptance or through the process of negotiations and which terminate when the
negotiating parties conclude the main contract or break off the negotiations.

The analysis of development and different intensity of the negotiations phase
allowed to distinguish the following stages of precontractual relations: (i) the initial or
prior negotiations stage where the partners presents each other and exchanges their initial
proposals; (ii) the second stage when the parties reach the principal consent and the
legitimate belief that the contract will be conclude exists; and (iii) the final stage when
all the key terms of the contract are agreed but only some issues are left which do not
allow the parties to conclude the main contract.

Based on the mentioned development of the parties’ relations in precontractual
phase and with reference to the historic genesis of civil liability during the commercial
negotiations, the author of the dissertation examines what should be the main aims of the
precontractual liability under the Lithuanian law. It is noted that the legal rules related
with commercial precontractual relations should not intervene too much to the freedom
of negotiations. Therefore, on the one hand, the competitive and risk-based environment
of commercial negotiations should be considered as the limit for the legal intervention in
this phase of civil relations. However, the civil law should also ensure the security of the
reasonable interests of the negotiating parties. Thus, on the other hand, such risk-based
precontractual phase should provide the reasonable security and the relations build on
the trust between the parties. Accordingly, it was concluded that the balance between the
abovementioned antagonistic aims should be found ad hoc, i. e. each time separately and
based on all the case circumstances.

The general part of the dissertation concludes with the analysis of the legal regime
applicable to the civil liability in precontractual relations. Although in the Lithuanian
legal doctrine some authors argue that the precontractual liability should be treated as a
separate type of civil liability (sui generis), the author of the thesis concludes that the
civil liability in precontractual relations is not the third type of civil liability: it is only
the institute and the new concept which reflects the specifics of certain stage of civil

legal relations — the precontractual relations, and these specifics are not sufficient to
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conclude the precontractual liability as the third type of civil liability together with the
tort and contractual liability. It is noted that generally the tort (delictual) liability rules
are applicable to the precontractual relations and the conditions of contractual civil
liability are applicable only to the cases when the precontractual commitment of
negotiating parties is found.

The special part of the dissertation begins with the examination of the unlawful
precontractual actions (Section I1).

Firstly, the obligation to act in good faith is analyzed under the Lithuanian law and
in the chosen foreign jurisdictions. It is concluded that in the continental legal system the
principle of good faith is applicable to the negotiating parties by the legislative or
extra legem manner. The author of the thesis also notes that the common law countries
traditionally do not recognize the duty to act in good faith during the pre-contractual
phase, but based on the analysis made in the dissertation, it was concluded that at the end
of the XX century the common law countries have indirectly started to apply the good
faith principle to the negotiating parties.

Further, the content of the obligation to act in good faith is examined. It is
concluded that the duty to act in good faith requires the parties to start and continue
negotiations only with the real intention to conclude the contract. Whether the intention
to conclude the contract exists or not, or whether the intention after some time has ended
should be determined by the assessment of all actual negotiation’s facts. If the intention
to negotiate and to conclude the contract is lost, the party will be considered as acting in
good faith if she immediately notifies the other party about the decision to terminate the
negotiations.

Also the duty of good faith demands not to break off the advanced negotiations
without the sufficient cause. Based on the analysis of the Lithuanian and foreign case
law and legal doctrine, it was noted that in assessing whether the negotiations are far
advanced between the parties all the following facts and circumstances should be taken
into consideration: the duration of negotiations, the stage of negotiations, the intensity of
negotiations’ process, the preliminary agreements, the reasonable and lawful belief that
the contract will be concluded between the parties. The breach of such advanced
negotiations is determined as justifiable only if the reasons are objective. It is concluded

that the parties in precontractual relations have the right to maximize the benefits of a
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future transaction and to conclude the contract on the most advantageous conditions.
However, the examined Lithuanian case law states that in order to ensure the stability of
civil practice, the more profitable offer from the third party is not considered as a good
reason to break off the negotiations when one of the parties has a reasonable background
to believe that the contract will be concluded.

The parallel negotiations are also the object of the dissertation. It is considered that
the parallel negotiations are conducted in good faith only if all the parties are informed
and the initiating party seeks to conclude the transaction with one of them.

The next section of the thesis is concentrated to the precontractual obligation to
disclose the information which is of the essential importance for the conclusion of
contract. It is argued that in order to determine whether the pre-contractual duty of
information has been properly exercised all the specific circumstances, the type of the
contract, the subject matter, the parties’ legal status and the general principles of civil
law should be taken into account. The information which is essential for the conclusion
of contract should be submitted not later than at the second stage of negotiations when
the parties usually reach the agreement on the contract conditions. Further, it is
concluded that the Lithuanian case law requires that in case when both negotiating
parties are professionals they would act in accordance with the higher standards of the
duty of care. It is therefore concluded that the Lithuanian courts seek to ensure the
balance of interests of the professional parties. However, in each case all the factual
circumstances have to be considered, for example, a particular type of the transaction
may result in the supremacy of the duty of care over the duty to disclose. In the analysed
chosen continental law countries the duty to disclose is considered with the economic
regard and it is recognized that the balance between the interests of the parties during the
pre-contractual relations should be ensured. However, the analysis of the practice of the
common law countries revealed that the duty of care and the interest in the essential
contract information prevail during the commercial negotiations phase.

Accordingly, in this section it is concluded that while assessing the legitimacy of
the parties’ actions in precontractual relations, the duty of good faith should not be
interpreted in strict and narrow manner and it should be taken into account that each
negotiating party seeks to maximise its benefits from the future transaction. Also the

second stage of negotiations (i. e. when the parties reach the principal consent on the
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main terms of the transaction and the legitimate and reasonable belief that the contract
will be concluded exists) should be recognised as legally significant fact determining the
evaluation of the performance of the precontractual obligations.

In the Section 111 the analysis is focused to the concept of precontractual damages
and to the question of its remuneration to the aggrieved party of negotiations.

It was found out that the opposing aims of precontractual liability — ensuring the
freedom of negotiations v. keeping the parties’ confidence for the conclusion of contract
— will be achieved only when the scope of civil liability in precontractual relations will
depend on and will be related with the progress of negotiations. Therefore regardless of
negotiations progress and in case when all necessary conditions of precontractual
liability are present, the aggrieved party should be compensated for any kind of
negotiations’ costs and any other direct precontractual damages which are not
unreasonably high and for which this party had not been taken the risk. In addition, when
the negotiations are considered as deeply advanced, the aggrieved party should receive
the remuneration of indirect damages which should be limited to the compensation of the
monetary value of the lost opportunity. Based on the analysed Lithuanian case law
concerning the compensation of lost opportunity, it was concluded that the monetary
value of lost opportunity can be calculated by the use of the method of difference of
prices and by taking either (i) the difference of the price set in the precontractual
agreement and the price set in the contract which was concluded with the third party as
the changing contract for reason of the break off of negotiations, or (ii) the difference of
the price provided in the precontractual document and price of the negotiating object in
the market at the time of break off of negotiations. In addition, it was concluded that
under the Lithuanian case law in some cases the aggrieved party received the monetary
compensation of the lost opportunity which was calculated as the value of the transaction
which the negotiating parties have planned to conclude. However, the author of the
dissertation notes that the abovementioned methods of calculation of the indirect loss are
irrational.

Therefore it is recommended that the monetary value of the lost opportunity should
be calculated on the basis of the difference of prices only when it is proved that the lost
opportunity to conclude the transaction under the more favourable conditions was real

(i. e. it must be proved that the opportunity really existed and that it was not a
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hypothetical possibility with the certain third party) and because of the unfair break off
negotiations the party has concluded the same type of the contract within the reasonable
time and under the reasonable conditions. Otherwise, the aggrieved party of the
negotiations may demand the compensation for the loss of the possibility based on the
principle of interests. The latter principle of interests may be applied only when the
aggrieved party proves that it had the real possibility to receive the certain amount of the
interests from the particular third party but for the cause of the unfair actions of the other
negotiating party, she lost that possibility.

Further, it is argued in the dissertation that the lost profit should not be considered
as the form of precontractual indirect damage, as this would prevent the situation that the
status of the parties of precontractual relations would not be considered in the same and
equal scope as the status of contractual parties. Furthermore, this would prevent the
unjust enrichment arising due to the actions of the parties of precontractual relations.
However, on the other hand, the benefits received by the negotiating party can be used
not as the form of compensation of precontractual damages, but as the method for
calculation of precontractual damages when it is difficult to prove the precise amount of
the loss, for instance, in the case of breach of precontractual duty of confidentiality.

The author also believes that the performance of the contract in kind cannot be used

as form of compensation of precontractual damages.

CONCLUSIONS PRESENTED FOR THE DEFENCE.

1. The opposing aims of precontractual liability — ensuring the freedom of
negotiations v. keeping the parties’ confidence for the conclusion of contract — will be
achieved only when the scope of civil liability in precontractual relations will depend on
and will be related with the progress of negotiations.

2. The second stage of negotiations (i. e. when the parties reach the principal
consent on the main terms of the transaction and the legitimate and reasonable belief that
the contract will be concluded exists) should be recognised as legally significant fact
determining the evaluation of the performance of the precontractual obligations: in the
deeply advanced negotiations the party has the right of break off the negotiations only

for the objective and legally reasonable sufficient reasons.

15



3. Regardless of negotiations progress and in case when all necessary conditions of
the precontractual liability are present, the aggrieved party should be compensated for
any kind of negotiations’ costs and any other direct precontractual damages which are
not unreasonably high and for which this party had not been taken the risk. In addition,
when the negotiations are considered as deeply advanced, the aggrieved party should
receive the remuneration of indirect damages which should be limited to the

compensation of the monetary value of the lost opportunity.
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CIVILINE ATSAKOMYBE ESANT IKISUTARTINIAMS SANTYKIAMS
(REZIUME)

IstoriSkai civilinés atsakomybés taikymo esant ikisutartiniams santykiams klausimas yra
gana naujas. Ilga laika derybos buvo tradiciSkai suprantamos kaip Saliy prisiimtos rizikos
laikotarpis ir teisé 1 Sig sriti nesikiSo. Daugelyje kontinentinés teis€s sistemos valstybiy
fundamentalus sutarties laisvés principas ir Saliy valios autonomijos doktrina dominavo
civiliniuose teisiniuose santykiuose bei buvo civilinés apyvartos veikimo pagrindas. Tai
lémée ir Saliy laisve ikisutartiniuose santykiuose bei galimybe¢ bet kuriuo metu ir dél bet
kokios priezasties nutraukti derybas, o nutrikusiy derybu iSlaidos tekdavo jas
patyrusioms Salims. Be to, sutarties sudarymo procesas daznai buvo isivaizduojamas
pernelyg paprastai: asmenys susitiko, sukirto rankomis ir sutartis jau egzistuoja. Toks
supratimas gyvavo ilga laika.

Taciau XX amziuje plétojantis ir sudétingéjant civilinés apyvartos santykiams,
nuolat augant didelés apimties bei vertés sudaromy sandoriy skaiciui, klasikiné sutarties
sudarymo schema — ,,oferta ir akceptas* — tapo nebepakankama ir ja vis papildydavo
ilgesné ar trumpesné deryby stadija. Ikisutartiniai santykiai pradéjo vaidinti vis didesni
vaidmeni. Jeigu derybos biidavo sékmingos ir baigdavosi sutarties pasiraSymu, tai iki
sutarties sudarymo tarp Saliy susikloste santykiai ir atlikti veiksmai problemuy nesukele.
Taciau ne visada Saliy pastangos buidavo vaisingos. D¢l vieny ar kity priezas€iy sutartis
net ir po ilgy deryby gali likti nesudaryta. Atitinkamai daugeliui deryby dalyviuy kilo
klausimas dél buvusiy Saliy santykiy vertinimo bei galimybés papildomomis
priemonémis uztikrinti teisinguma ir pusiausvyra tarp Saliy dar iki pagrindinés sutarties
sudarymo.

Tod¢l XX amziaus viduryje nepaisant skirtingy teisinio reguliavimo tradicijy
daugelyje kontinentinés teisés sistemos valstybiy buvo pripazintas poreikis reguliuoti
ikisutartinius santykius teisinémis priemonémis. Tam tikry absoliu¢ios deryby laisves
ribojimy nustatymas nebegalé¢jo biiti paneigtas. Bendro pobiudzio pareigos elgtis
saziningai doktrina, istoriSkai taikyta tik sutartiniuose santykiuose, buvo iSplésta bei
pradéta taikyti ir ikisutartiniams santykiams ir S$is procesas visy pirma prasidéjo
extra legem, t.y. teisés doktrinos ir teismy praktikos btidu, o véliau pradéta itvirtinti ir

nacionaliniuose teisés aktuose bei tarptautinés privatinés teisés vienodinimo
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dokumentuose. Tai reiské, kad Salims atsirado tam tikros ikisutartinés prievolés, uz kuriy
nevykdyma gali atsirasti civiliné atsakomybé, Siuolaikinéje doktrinoje sutrumpintai dar
vadinama ,,ikisutartine atsakomybe*.

Prie§ dvideSimt mety atkiirus Lietuvos Respublikos nepriklausomybg ir planing
ekonomika pakeitus i rinkos ekonomika derybos tapo neatsiejama ir nacionalinés
civilinés apyvartos dalimi. 1964 m. Lietuvos Respublikos civilinis kodeksas'! nenumaté
specialiy normy, reguliuojanciy Saliy ikisutartinius santykius ir ikisutarting atsakomybeg,
taip pat ir ikisutartiniy dokumenty sudarymas nebuvo numatytas to laikotarpio Lietuvos
pozityviojoje teiséje. Taciau atsizvelgiant | Lietuvos rinkoje vykstan€ius pokycius
istatymy leid¢jas 2000 m. liepos 18 d., priimdamas naujgji Lietuvos Respublikos civiling
kodeksqlz, daug kuo atnaujino civiliniy teisiniy santykiy reglamentavima. Viena 18§
naujoviy buvo specialiy normy, susijusiy su Saliy pareigomis esant ikisutartiniams
santykiams ir preliminarios sutarties institutu, itvirtinimas. Vis dél to, tik itvirtinti naujas
normas ir plétoti Saliy civilinés atsakomybés dar iki pagrindinés sutarties sudarymo
instituto taikyma ir aiSkinima teismy praktikoje nepakako: su ikisutartiniais santykiais
susijusiy teisés normy taikymas néra be spragy ar trikumuy, kelia nemazai neaiSkumy ir
tvairiy aiSkinimo poziciju. Todél siekis uztikrinti teisinguma ir ikisutartiniy teisiniy
santykiy Saliy interesy pusiausvyra susidiiré su pamatiniu ikisutartinés atsakomybeés
reglamentavimui budingu kontraversiSkumu: kaip nepazeisti fundamentalaus sutarties
laisvés principo ir tuo paciu nustatyti efektyvias, bet pernelyg civilinés apyvartos

nevarzancias, deryby dalyviy veikimo laisvés ribas?

DISERTACIJOS TEMOS PROBLEMATIKA. Darbe yra nagrinéjamas civilinés atsakomybés
taikymo esant ikisutartiniams santykiams klausimas Lietuvos civilinéje teis¢je.
Analizuojamos temos problemiskuma 1§ esmés atskleidzia dvi aplinkybés.

Visy pirma, Lietuvos istatymy leidéjas pasirinko minimaly ikisutartiniy santykiy
reglamentavimo modelj. Saliy valios autonomija ir sutaréiy laisvé yra pagrindiniai
principai, kuriais vadovaujamasi ikisutartiniy teisiniy santykiy stadijoje. Lietuvos
pozityviojoje teis¢je yra nustatytos tik tokios bendro pobtdzio taisyklés, kurios

nepaneigia civiliniy teisiniy santykiu subjekty veikimo laisvés derybu metu. Taciau

1 Lietuvos Respublikos civilinis kodeksas (su pakeitimais ir papildymais). Lietuvos TSR AukiGiausiosios Tarybos
ir Vyriausybés zinios, 1964 m., Nr. 19-138.
12 L ietuvos Respublikos civilinis kodeksas (su pakeitimais ir papildymais). Zin., 2000 m., Nr. 74.
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ikisutartinius santykius reglamentuojancios teisés normos (CK 6.163 str. - 6.165 str.) dél
ju minéto bendrojo pobtidzio néra pakankamai aiSkios ir tiek teisés doktrinoje, tiek
praktikoje kelia nemazai klausimy. Be to, atsizvelgiant i ikisutartiniy santykiy Salims
nustatytas pareigas ir verslo deryboms biidinga rizikos bei laisvés elementus, akivaizdu,
kad vienas aktualiausiy klausimy, iskylantis taikant aukS¢iau nurodytas CK nuostatas,
yra tinkamo skirtingy interesy, daZznai vienas kitam prieStaraujanciy, balanso suradimas
ir proporcingumo principui atliepianti apsauga. Todél praktikoje civilinés apyvartos
dalyviams yra sudétinga remtis ikisutartines teises ir pareigas bei Saliy atsakomybe dar
iki pagrindinés sutarties sudarymo reglamentuojan¢iomis Lietuvos pozityviosios teisés
normomis.

Antra, minétas minimalus ikisutartiniy santykiy reglamentavimas suponavo
situacija, kurioje itin reikSminga vaidmeni, atskleidZiant ikisutartinés civilinés
atsakomybés salygy turini bei ju taikyma, atlicka teismy bei kity ja taikanciy institucijy
praktika. Taciau neilga, tik besiformuojanti Lietuvos su ikisutartine atsakomybe susijusi
teismy praktika yra nevienoda ir nepateikia aiSkios pozicijos tokiais svarbiais aspektais
kaip, pavyzdZziui, ikisutartinei atsakomybei taikytinas rézimas, Saliy ikisutartiniy pareigu
turinys ir nuostoliy, patirty dar iki pagrindinés sutarties sudarymo, atlyginimas. Todél
teismy praktikos nenuoseklumas ikisutartinés atsakomybés srityje rodo, jog Lietuvoje
sunku prognozuoti su civiliniais teisiniais santykiais dar iki pagrindinés sutarties
sudarymo susijusiy byly baigti, o naujosios CK normos ne visada atlieka savo paskirti
efektyviai ginti saziningy derybuy dalyviy teises ir teisétus interesus.

De¢l Siy priezasCiy su ikisutartine atsakomybe susijusiy teisés normy ir praktikos
mokslin¢ analizé tampa svarbiu bei aktualiu jrankiu sprendZiant susidariusia problema.
Vis dél to, iki Siol civilinés atsakomybés taikymo ikisutartiniuose santykiuose klausimas
nesulauké didesnio Lietuvos mokslininky démesio, buvo nagrin¢jamas epizodiskai ir
pasizymi nuosekliy moksliniy tyrimy stoka. Tod¢l atsizvelgiant i teisés doktrinos
vakuuma $ioje srityje ir ikisutartiniy santykiy reik§me Siandieninéje Lietuvoje yra bitina

suformuoti vienoda konceptualy pozitirj { ikisutartinés atsakomybés taikyma.

TEMOS AKTUALUMAS IR NAUJUMAS. Nagrinéjama tema yra aktuali keliais aspektais.
Pirmiausia, $io darbo temos aktualuma lemia tai, kad ikisutartiniy teisiniy santykiy
reguliavimas ir ikisutartinés atsakomybés taikymas praktikoje yra naujas reiSkinys
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Lietuvos teiséje, kuris 1§ esmés buvo pradétas vystyti bei tobulinti tik prie§s deSimtmeti
1sigaliojus CK ir galima teigti, kad Siuo metu yra pradinéje teisinés evoliucijos atkarpoje.
Teismy praktika nepateikia detalesnio Siy nauju normy isaiSkinimo. IS esmés nesant ir
gilesniy teisés doktrinos tyrinéjimy Sioje srityje, mokslinis §io naujo, taciau neabejotinai
reikSmingo teisinio fenomeno jvertinimas, jo reguliavimo ir taikymo gairiy nubrézimas
tampa svarbiu ir aktualiu uzdaviniu.

Mokslinis tyrimas Sia tema yra aktualus ir siekiant uztikrinti tinkama teisés
aiSkinima ir taikyma. Kaip jau minéta, pakankamai neilga ikisutartinés atsakomybeés
instituto veikimo nacionalinéje teis¢je patirtis jau spé€jo atskleisti nemazai sudétingy,
nedelstino i§sprendimo reikalaujanciy tiek teorinio, tiek praktinio pobtuidzio problemy, su
kuriomis susiduria ne tik suinteresuoti komercinés apyvartos dalyviai, bet ir teismai,
tiesiogiai sprendziantys su ikisutartiniais santykiais susijusius klausimus. Komplikuota
ikisutartinés atsakomybés instituto taikyma daugiausia lemia ir pati ikisutartiniy santykiy
specifika. Todél tam, kad ateityje biity iSvengta praktikos formavimo klaidy, kyla
poreikis iSanalizuoti teismy praktika, atskleisti praktikos padiktuotus iSaiSkinimus bei
taikymo tendencijas, problemy sprendimo biidus, juos apibendrinti, jvertinti ir palyginti
su uzsienio valstybiy bei tarptautiniy dokumenty nustatytu ikisutartinés atsakomybés
reguliavimu ir taikymu.

Lietuvoje Sios disertacijos tema né karto nebuvo nagrinéta, taigi yra visiskai nauja
akademiniu poziiiriu. Pirma karta Lietuvos teisiniame diskurse yra sickiama atlikti
iSsamig ir kompleksing Siame darbe nagrin¢jamy ikisutartinés atsakomybés taikymo
problemu analizg, pateikiant ne tik teorinj ikisutartinés atsakomybés taikymo
pagrindima, bet ir iSkeliant Siuolaikines jos taikymo problemas, atskleidZiant jas
lemiancius veiksnius ir pristatant problemy sprendimo buidus. Reikéty pazymeéti, kad
lietuviskoje teisés doktrinoje buvo analizuoti kai kurie atskiri su ikisutartine atsakomybe
susije klausimai, tadiau daugelyje ju analizé yra lakoniskesné™, o kituose darbuose

ikisutartinés atsakomybés aspektai palieiami tik inter alia, pagrindinj démesj skiriant

13 MIKELENAS, V. Civilinés atsakomybés problemos: lyginamieji aspektai. Vilnius: Justitia, 1995;
MIKELENAS, V. Sutarciy teisé. Bendrieji sutarciy teisés klausimai: lyginamoji studija. Vilnius: Justitia, 1996;
GEDEIKIS, M. ,Pareiga elgtis saziningai, kai yra ikisutartiniai santykiai“. In Juristas, 2006, Nr.1, p. 17-25;
GEDEIKIS, M. ,lkisutartiniy santykiy samprata®“. In Teisés Zzinios, 2006, Nr.2-3 (15-16), p. 31-34;
SMALIUKAS, A., PACENKAITE, V. ,Ikisutartiniy teisiniy santykiy taikymo ir aiSkinimo naujovés Lietuvos
teismy praktikoje®. In Juristas, 2006, Nr. 12, p. 3-7; AMBRASIENE, D., CIRTAUTIENE, S. ,Ikisutartinés
atsakomybés kvalifikavimo problema: sutartiné, deliktiné ar sui generis®. In Jurisprudencija, 2008, Nr. 10 (112), p.
52-63, KIRSIENE , J., LEONOVA, N. ,Qualification of Pre-contractual Liability and the Value of Lost
Opportunity as a Form of Losses*. In Jurisprudencija, 2009, Nr. 1(115), p. 221 — 246.
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kity klausimy analizei*. Tuo tarpu uZsienio valstybése diskusijos ikisutartinés civilinés
atsakomybés tema vyksta jau ne viena deSimtmetj. Dél to Siame darbe yra gausiai
remiamasi uzsienio civilinés teisés doktrinos darbais.

Nepaisant to, Sis darbas yra naujas bei originalus ne tik Lietuvos, bet ir uzsienio
doktrinos pozitriu. Kity valstybiu autoriy darbuose ikisutartinés atsakomybés analizé
neiSvengiamai remiasi atitinkamos Salies teisei buidingais principais. Tuo tarpu, kaip
parod¢ Siame darbe atliktas uZsienio valstybiy teisés tyrimas, Siai sriciai kiekvienoje
jurisdikcijoje yra budinga tam tikra teisinio reguliavimo ir jo taikymo specifika. D¢l Sios
prieZasties nei vienos uZzsienio valstybés teisés doktrina negalima tiesiogiai remtis,
aiSkinant ikisutartinés atsakomybés taikyma Lietuvos teiséje — ji turi biiti vertinama
atsargiai, (vertinant jos atitikima Lietuvoje galiojantiems teisinio reguliavimo
principams. Be to, kai kurios darbe keliamos ir analizuojamos problemos yra naujos net

ir uzsienio teisés doktrinos ir teismy praktikos pozitiriu.

MOKSLINIO TYRIMO OBJEKTAS. Disertacijos tyrimo objektas — aktualiausi civilinés
atsakomybés esant ikisutartiniams santykiams norminio reguliavimo ir praktinio taikymo
aspektai Lietuvos civilingje teis¢je: materialiniy pozityviosios civilinés teisés normy bei
teismy praktikos ikisutartinés atsakomybés bylose pristatymas, kompleksiné analizeé bei
vertinimas, probleminiy ikisutartinés atsakomybés taikymo klausimy iSkélimas,
nagrinéjimas, taip pat teisiskai pagristy ir efektyviy ju sprendimo budy paieska.

Apskritai moksliniy tyrimy prasme ikisutartinés atsakomybés tema yra labai plati,
vairiapusé¢, talpinanti savyje daugeli aspekty, reikalaujanciy nuodugnios mokslinés
analizés. Todeél Sio darbo objektu yra tik Sie, disertacijos autorés nuomone, patys
reikSmingiausi bei Siy dieny teis¢je daugiausia klausimy keliantys ikisutartinés
atsakomybeés taikymo aspektai:

1) ikisutartiniai santykiai, iKisutartinés atsakomybés prigimtis ir taikytinas
teisinis rézimas;

2) neteiséty veiksmuy, kaip ikisutartinés civilinés atsakomybés salygos, turinys;

4 PAPIRTIS, L. V. ,Preliminarioji sutartis“. In Jurisprudencija, 2002, Nr.28 (20), p.105-111;
DAMBRAUSKAS, E. ,Preliminarioji sutartis — sutartis dél sutarties“. In Juristas, 2004, Nr. 4, p. 13 — 16;
GEDEIKIS, M., BLIUVAITE, S. ,Preliminarioji sutartis“. In Justitia, 2005, Nr. 3 (57), p. 50 — 60; GEDEIKIS, M.,
BLIUVAITE, S. ,Preliminarioji sutartis“. In Justitia, 2005, Nr. 4 (58), p.61 — 70; DRAZDAUSKAS, S.
Bendrosios sutaréiy teisés vienodinimo jtaka Lietuvos sutarciy teisei. Daktaro disertacija. Vilnius: Vilniaus
universitetas, 2008, p. 183 — 197; AMBRASIENE, D., KRYZIUTE, I. , Atsakomybés uz preliminariosios sutarties
nevykdyma problemos®. In Jurisprudencija, 2012, Nr. 19(2), p. 561-583.
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3) ikisutartiniy nuostoliy koncepcija ir ju atlyginimas.

Kartu pazymétina, kad Siame darbe aukSciau nurodytus ikisutartinés atsakomybés
aspektus yra siekiama iSnagrinéti tik Lietuvos civilinés teisés kontekste. Taciau
mokslinis tyrimas atlieckamas ne tik Lietuvos nacionalinés teisés, bet ir tarptautinés teisés
bei pasirinkty uzsienio valstybiy — DidZiosios Britanijos, Jungtiniy Amerikos Valstiju,
Nyderlandy, Prancizijos, Sveicarijos ir Vokietijos — teisés atzvilgiu. Disertacijoje
nesiekiama analizuoti ikisutartinés atsakomybés taikymo problematikos sudarant
konkrecias sutarciy rasis, o ikisutartinés atsakomybés taikymas vertinamas tik apskritai

komerciniy sutar¢iy kontekste.

TIKSLAI IR UZDAVINIAL Sio darbo tikslas yra i§analizuoti probleminius ir aktualiausius
teorinius bei praktinius ikisutartinés atsakomybés taikymo klausimus nacionalingje
civilinéje teis¢je, pateikti konkre€ius problemy sprendimo pasiilymus ir rekomendacijas,
neprieStaraujanc¢ias fundamentaliems Lietuvos civilinés teis€és principams bei
nepaneigian¢ioms specifines ikisutartiniy teisiniy santykiy prigimties, taip pat Siame
darbe yra siekiama atskleisti, kokiomis salygomis ateityje ikisutartiné atsakomybé galéty
ir turéty biiti igyvendinama Lietuvoje, tokiu biidu papildant nacionalinés teisés doktring
Sioje srityje.

Atsizvelgiant { mokslinio tyrimo tikslus, yra keliami $ie uzdaviniai:

1) visapusiskai iSnagrinéti ir atskleisti ikisutartinius teisinius santykius, kokia yra
ikisutartinés atsakomybés prigimtis, jos apsaugos objektas, apimtis ir tikslai, nustatyti
civilinés atsakomybés taikymo ikisutartiniuose santykiuose salygas, atskleisti
ikisutartiniy pareigy turinj bei iSanalizuoti ikisutartiniy nuostoliy atlyginimo klausima;

2) iSsamiai iSnagrinéti ikisutartinés atsakomybés teisini reguliavima, taikymo
salygas ir ju aiSkinima tarptautiniuose privatings teis€s vienodinimo dokumentuose bei
pasirinktose lyginamose wuzsienio valstybése — DidZiojoje Britanijoje, JAV,
Nyderlanduose, Pranciizijoje, Sveicarijoje ir Vokietijoje, palyginant su ikisutartiniy
santykiy reglamentavimu Lietuvoje, identifikuojant panaSumus ir skirtumus bei
ivertinant, ar uzsienio valstybiy patirtis galéty buti naudinga Lietuvai;

3) atskleisti ikisutartinés atsakomybés aiSkinimo koncepcijas minéty uzsienio
valstybiy teisés doktrinoje ir teismy praktikoje bei jvertinti, kaip ji galéty biiti aiSkinama
Lietuvoje.
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TYRIMO SALTINIAL. Visy pirma, darbo Saltiniu yra teisés aktai. Disertacijoje CK
naudojamas kaip pagrindinis norminis teisés Saltinis, kurio 6.163 — 6.165 straipsniuose
nustatytas ikisutartiniy teisiniy santykiy reglamentavimas yra pagrindas analizuojant
ikisutartinés atsakomybés taikyma Lietuvoje. Be to, lyginamuoju aspektu remiamasi
DidZiosios Britanijos, JAV, Nyderlandy, Pranciizijos, Sveicarijos ir Vokietijos
norminiais teisés aktais, susijusiais su civilinés atsakomybés taikymu esant
ikisutartiniams santykiams. Kadangi auk$¢iau minéti CK straipsniai buvo parengti
remiantis UNIDROIT principais™ bei PECL principais®® — jie irgi turéjo didele reik§me
nagrinéjant §io darbo objekta. Taip pat buvo atsizvelgta i naujausias Europos tendencijas,
todél buvo analizuojamas Bendrosios sutaréiy teisés projektas’.

Kadangi disertacijoje siekiama ijvertinti ne tik teorinius, bet ir praktinius
ikisutartinés atsakomybés taikymo aspektus, ne maziau reikSmingas $altinis yra ,,gyvoji*
teis¢ — Lietuvos Respublikos teismy bei lyginamuy uzsienio jurisdikcijy teismy praktika,
kurioje ir atsiskleidzia jvair@is ikisutartinés atsakomybés funkcionavimo aspektai, tapg
Sio darbo objektu.

Taip pat labai reikSmingas Siame darbe atliktos analizés Saltinis yra teisés doktrina.
Tyrimo objekta sudarantiems klausimams nagrinéti, darbe pateiktiems teiginiams ir
iSvadoms pagristi pasinaudota disertacijos autorés papildomy magistro studijy ir

moksliniy stazuociy metu surinktais moksliniy tyrimy Saltiniais.

TYRIMU APZVALGA. Ikisutartinés civilinés atsakomybés tema yra pakankamai placiai
nagrinéjama uzsienio valstybiy teisés moksle. Tarp reprezentatyviausiy mokslinio
tiriamojo pobudzio darby disertacijos tema galima paminéti tarptautiniu lyginamuoju
pozilriu labai svarbius analitinius mokslinius darbus, parengtus J. Cartwright ir

M. Hesselink'® bei E.H.Hondius'. Visapusiskai ikisutartinés atsakomybés taikyma

1> UNIDROIT Principles of International Commercial Contracts 2004 [interaktyvus]. [Zitiréta: 2011-02-09]. Prieiga
per interneta: http://www.unidroit.org/english/principles/contracts/main.htm.

!¢ Principles of European Contract Law 1999 prepared by the Commision on European Contract Law
[interaktyvus]. [Zitiréta: 2011-02-09]. Prieiga per interneta:
http://frontpage.cbs.dk/law/commission_on_european_contract law/pecl_full_text.htm.

Y BAR, C., CLIVE, E. et al. Principles, Definitions and Model Rules of European Private Law. Draft Common
Frame of Reference (DCRF). Full Edition. Munich: Sellier. European Law Publishers, 2009.

8 CARTWRIGHT, J., HESSELINK, M. Precontractual Liability in European Private Law. Cambridge:
Cambridge University Press, 2010.
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Pranciizijos teiséje nagrinéja P. Giliker®®, J.Ghestin® ir J. Schmidt-Szalewsky?,
Sveicarijos teisés aspketu — P. Piotet® ir N. Kuonen?’. Kai kurie teisés mokslininkai yra
iSsamiai nagrinéje atskiry ikisutartinés atsakomybés salygu taikymo teorinius ir
praktinius aspektus, pavyzdziui, E .A. Farnsworth®, F. Accad®®, M. Fontaine?’. Atskiri
reikSmingi atsakomybés taikymo dar iki sutarties sudarymo aspektai yra nagriné¢jami
P. Chauvel®, O. Deshayes® moksliniuose straipsniuose.

Taciau nepaisant minéty uzsienio mokslininky darby, disertacijoje atliktas tyrimas
nepraranda savo originalumo ir naujumo. Visy pirma, pazymétina, kad disertacijos tema
iki $iol néra nagrinéta Lietuvos teisés moksle. ISimti sudaro tik profesoriaus V. Mikeléno
monografijos, kuriose lyginamuoju aspektu atlikta sutariy teisés ir civilinés
atsakomybeés taikymo analizé yra reikSmingas jvadas nagrin¢jant ikisutartinés
atsakomybeés taikyma Lietuvoje®’, bei keli mokslininky straipsniai, nagrinéjantys atskirus
su ikisutartiniais santykiais susijusius elementus®. Antra, disertacijoje atliekamas
tyrimas iSsiskiria i§ uzsienio mokslo darby pana$ia tema tuo, kad jame savita struktiira,
visapusiSkai ir i§samiai nagrin¢jamos tiek pasirinktose lyginamose uzsienio valstybése,
tiek ir Lietuvoje itvirtintos ikisutartinés atsakomybés teisés normos bei ju taikymas.
Skirtingi autoriai papildo vieni kitus, daznai iSsakomos nuomonés bei teismy praktika

yra priestaringa ir reikalinga papildomo patikslinimo.
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METODOLOGIJA. Nagrin¢jant Sio darbo objekta buvo kompleksiSkai naudojami
tradiciniai jurisprudencijos metodai, 1§ kuriy pagrindiniai keturi tyrimo metodai:
lyginamasis, sisteminis, istorinis ir teleologinis analizés metodai.

Svarbiausias naudojamas tyrimo metodas — lyginamasis, kadangi igalina atskleisti
ikisutartinés atsakomybés taikymo nagrinéjamose valstybése panaSumus, kurie savo
ruoztu leidzia daryti apibendrinimus ir iSvadas dél to, koks civilinés atsakomybés
modelis iki sutarties sudarymo ir jos apimtis turéty biti taikomi Lietuvoje. Sis metodas
leido sugretinti {vairiy valstybiy ikisutartinés atsakomybés teisinio reguliavimo ir
1gyvendinimo ypatumus, padéjo nustatyti naujus poziiirius, id¢jas, iSsamiau pagrindé
Lietuvos patirti Sioje srityje ir mokslinio tyrimo argumentacija. Taciau nemaZziau svarbiis
ir lyginamojo tyrimo atskleidziami valstybiy teisés Sioje srityje skirtumai. Jie padeda ne
tik geriau suvokti ikisutartinés atsakomybés taikymo jvairove, bet ir identifikuoti atvejus,
kuriais teisinés apsaugos suteikimas derybuy stadijoje kelia pagristumo klausima bei
kuriais apsauga neturéty biiti beatodairiSkai suteikiama ir Lietuvoje.

Sisteminis metodas taikytas siekiant tyrimo visapusiSkumo. Sisteminis
ikisutartinius santykius reglamentuojan¢iy normy tarpusavio rysys, rySys su kitais teises
aktais, sisteminé¢ doktrinos ir Lietuvos Respublikos Auksciausiojo Teismo, Lietuvos
apeliacinio teismo bei apygardy teismy praktikos analizé jgalino atskleisti teisés normy
aiSkinimo bei taikymo ikisutartiniuose santykiuose problemas. Kadangi Lietuvos
istatymy leid¢jas, itvirtindamas Saliy pareigas dar iki pagrindinés sutarties sudarymo,
absorbavo ne tik daugelio civilizuoty pasaulio valstybiy teisés tradicijas, bet ir
pripazintus tarptautinés privatinés teisés principus, disertacijoje CK normos sistemiSkai
nagrin¢jamos su UNIDROIT ir PECL principais bei DCFR ir CESL normomis.

Pasitelkus istorinji metodq nagrinéjama ikisutartinés atsakomybés genezé, jos
koncepcijos ir vertinimo istorin¢ raida, teisinio reguliavimo ir taikymo (vairove
lemiantys veiksniai, taip pat jos teisinio reglamentavimo ir taikymo praktikos kaita
Lietuvoje ir kiekvienoje 1§ tyrimui pasirinkty uzsienio valstybiy atskirais istorinés raidos
etapais. PaZymétina, kad istoriné su ikisutartine atsakomybe susijusiy aspekty analizé yra
svarbi, siekiant atskleisti Siuolaikingje visuomeng¢je ikisutartinei atsakomybei keliamus
tikslus, visapusiskai jvertinti teismy sprendimus bei paremti galimai naujus probleminiy

klausimy sprendimo btidus.
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Disertacijoje panaudoto teleologinio metodo pagalba atskleidziama, kokius
ketinimus jstatymy leidéjas tur¢jo jtvirtindamas tam tikras teisés normas, ju formuluotése
panaudodamas vienas ar kitas savokas ir kaip atitinkamos istatymy nuostatos turéty biiti
aiSkinamos, kad jy taikymas praktikoje atitikty Siuos ketinimus. Teleologinis metodas
pladiai taikytas, pavyzdziui, pagristi disertacijoje siiilomas neteiséty ikisutartiniy

veiksmy aiSkinimo koncepcijas.

DISERTACIJOS STRUKTURA, TURINIO SANTRAUKA IR SVARBIAUSI TYRIMO
REZULTATAI. Be iZzangos disertacija sudaro dvi dalys, kurias salygiskai galima pavadinti
bendraja ir specialigja dalimis.

Bendrojoje darbo dalyje (I skyrius) analizuojama ikisutartiniy teisiniy santykiy
stadija, ikisutartinés atsakomybés prigimtis, tikslai, istoriné jos raida, vertinimo genezé
bei civilinés atsakomybes kvalifikavimo ikisutartiniuose santykiuose problema Lietuvoje
ir lyginamy uzsienio jurisdikcijy praktikoje.

Nustatyta, kad ikisutartiniai santykiai yra civilinés teisés normuy reglamentuojami
visuomeniniai santykiai, kuriy subjektai turi specifines subjektines teises bei pareigas ir
kurie susiklosto tarp Saliy, pateikus oferta ar pradéjus derybas dé¢l sandorio sudarymo ir
trunkantys iki pagrindinés sutarties sudarymo ar deryby nutraukimo momento. Didelis
démesys skiriamas deryby proceso analizei, reikSmingai vertinant ikisutartiniy santykiy
pradzZios ir pabaigos momentus, nes sudétingi Siandieniniai komerciniai santykiai lemia
tai, jog tradicinj sutarties sudarymo modelj ofertas ir akceptas daznai papildo deryby
stadija. Pastebétas tam tikras ikisutartiniy santykiuy vystymasis ir pagal partneriy
pasiektus susitarimus iSskiriami derybu etapai: (i) ikiderybinis etapas, kuriame Salys i$
esmés tik susipazista ir apsikeiCia savo siiilymais, (ii) antroji deryby stadija, kurios metu
yra pasiekiamas principinis Saliy susitarimas, kad sutartis ateityje bus sudaryta ir yra
pradedamos derinti blisimos sutarties salygos, ir (iii) baigiamoji deryby stadija, kuomet
Salys suderina esmines sutarties salygas, bet dar yra tam tikry aplinkybiy trukdanciuy
sudaryti pagrinding sutarti. Vertinti kintantj Salis siejancio teisinio santykio intensyvumo
laipsni yra svarbu, nes nuo to, kaip kvalifikuojami tarp Saliy susiklost¢ santykiai,
priklauso Saliy teisés ir pareigos bei civilinés atsakomybés taikymo ribos laiko
perspektyvoje.
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Toliau yra tiriamas istorinis ikisutartinés atsakomybés vertinimas bei sickiama
atskleisti jos prigimtj ir tikslus. Teigiama, kad teisine intervencija 1 ikisutartiniy santykiy
stadija turi buti siekiama uztikrinti komerciniy deryby laisvés ir prigimtinio saugumo
balansa. Taigi, 1§ vienos pusés, turi buti siekiama iSsaugoti konkurencinga ir
komercinéms deryboms palankia rizika pagrista aplinka. IS kitos pusés, tokiam rizika
pagristam civilinio teisinio santykio etapui turi biiti siekiama suteikti pagristo saugumo,
kad sukurtas Saliy tarpusavio pasitikeéjimas ir tikéjimas sutarties sudarymu nebiity
paZeistas, o teiséti saziningy Saliy likesCiai buty iSsaugoti. Toks pusiausvyros
uztikrinimo siekis tarp prieSingy ikisutartiniy santykiy teisinés apsaugos tiksly i§ esmeés
atspindi Siuolaikiniy civiliniy komerciniy santykiy vadovaujancius principus — laisve,
sauguma ir teisinguma. Siy vertybiy balanso i§saugojimo apsauga reiskia, kad nei vienas
civilinés atsakomybés esant ikisutartiniams santykiams tikslas negali buti laikomas
1Simtiniu ir turi bti taikomas sistemisSkai. Suprantama, kad minéty vertybiy teisingos ir
protingos pusiausvyros klausimas kiekvienu atveju priklauso nuo faktiniy bylos
aplinkybiy, todél galima kalbéti apie ad hoc interesy balanso nustatyma.

Pirmoji darbo dalis baigiama ikisutartinei atsakomybei taikytino teisinio rézimo
nagrinéjimu. Nors teisés doktrinoje yra nuomoniy, kad ikisutartiné atsakomybé turéty
biuti laikoma atskira atsakomybés rasimi (Sui generis), taCiau disertacijoje daroma
iSvada, kad civilin¢ atsakomybé esant ikisutartiniams santykiams — tai nesavarankisSka
civilinés atsakomybés rusis Salia deliktinés ir sutartinés civilinés atsakomybés, o
civilinés atsakomybés taikyma tam tikrame civiliniy teisiniy santykiy etape —
ikisutartiniuose santykiuose — pabrézianti koncepcija. Esant ikisutartiniams santykiams
bendroji taisykle dél civilinés atsakomybes rusies taikymo turéty buti tokia: taikoma
deliktiné civiliné atsakomybé, o sutartiné civiliné atsakomybé turi biiti taikoma tik jeigu
yra nustatytas vienos Salies laisva valia prisiimtas jsipareigojimas kitos Salies naudai ir
Sis isipareigojimas yra neivykdytas ar netinkamai jvykdytas.

Disertacijos specialiojoje dalyje (I1 — Il skyriai) yra nagrinéjami dviejy, autorés
nuomone, labiausiai teoriniu ir praktiniu pozitriu problematiSky ikisutartinés
atsakomybes taikymo salygu ypatumai: neteiséty ikisutartiniy veiksmy ir teisés {
ikisutartiniy santykiy stadijoje patirtos Zalos atlyginima turinys.

Specialiosios dalies analiz¢ pradedama saziningumo, kaip Siuolaikinés civilinés
teisés kategorijos, ir saziningumo pareigos, kaip pagrindinio ikisutartiniy teisiniy
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santykiy Saliy elgesio reikalavimo, nagrinéjimu. Kontinentinés teisés sistemos valstybése
saziningumas yra bendro pobiidzio reikalavimas, taikomas tiek sutartiniams, tiek ir
ikisutartiniams santykiams. Tuo tarpu bendrosios teisés valstybése pareiga elgtis
saziningai ikisutartiniuose santykiuose tradiciSkai nepripaZistama. Taciau atlikus
common law sistemos teismy praktikos ir doktrinos analize, disertacijos autoré nustate,
kad Sios valstybés netiesiogiai priartéjo prie saZiningumo pareigos taikymo ikisutartiniy
santykiy etape. Be to, teigiama, kad vertinant ikisutartiniy santykiy dalyviuy veiksmuy
teis€tuma, saZiningumo pareigos turinys neturi buiti aiSkinamas siaurai ir grieztai, be to,
turi buti atsizvelgta 1 tai, kad rizika yra bitinas deryby elementas, o kiekviena
ikisutartiniy santykiy Salis siekia gauti kuo didesne nauda 1§ biisimo sandorio sudarymo.

Analizuojant ikisutartinés saZiningumo pareigos turini nustatyta, kad saziningumo
pareiga ikisutartiniuose santykiuose reikalauja, kad Salys ne tik pradéty, bet ir tgsty
derybas tik turédamos rimtus ketinimus sudaryti sutarti. Jeigu derybuy metu tikslas
sudaryti sutarti iSnyko, tai Salis bus pripazistama sazininga, jei nedelsdama pranes kitai
Saliai apie sprendima nutraukti derybas. Konkreioje situacijoje vertinant, ar tikslas
sudaryti sutart; yra, turi biiti analizuojama tarp Saliy susiklos¢iusiy santykiy faktiniy
aplinkybiy visuma.

Disertacijoje nustatyta, kad antroji deryby stadija turéty buti pripazinta teisiskai
reikSmingu faktu, lemiancéiu civilinés atsakomybés taikymo esant ikisutartiniams
santykiams apimti — deryboms toli pazengus 1 prieki Salys turi teisg¢ pasitraukti tik dél
objektyviy ar kity pakankamai pateisinamy priezas¢iy. Konstatuojant, ar derybos tarp
Saliy buvo toli pazengusios, turi biiti jvertinamos §ios aplinkybés: derybuy trukmé, deryby
stadija, Saliy pasiekti susitarimai del busimo sandorio ir pasiraSyti ikisutartiniai
dokumentai bei sukurtas teisétas ir pagristas ikisutartinis tikéjimas, kad sutartis bus
sudaryta. Derybu nutraukimas dél i$ treciosios Salies gauto naudingesnio pasitilymo biity
pateisinamas saziningumo principo pozitriu tik iki tol, kol derybos tarp Saliy néra toli
pazengusios. PrieSingu atveju, saziningumo pareiga iki sutarties sudarymo reikalauja,
kad derybos nebtity vienaSaliSkai nutrauktos ir biity suteiktos realios ir protingumo
kriterijus atitinkancios salygos konkuruoti su treciosios Salies pasitilymu.

Saziningumo pareiga ikisutartiniuose santykiuose taip pat reikalauja, kad Salis
atskleisty kitai deryby S$aliai informacija, reikSminga sutarciai sudaryti. Ikisutartiniy

santykiy metu reikSminga sandorio sudarymui informacija turi biiti pateikiama ne véliau
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kaip antrojoje derybuy stadijoje, o informacija turi atitikti teisingumo, iSsamumo,
tikslumo, aiSkumo ir kitos Salies neklaidinimo kriterijus. Taciau turi biti suteikiama teise
komerciniy derybuy metu nesuteikti svarbios informacijos, jeigu ji turi ekonoming verte.
Kita vertus, derybuy Salis turi biiti riipestinga ir dométis jai svarbiomis sandorio
aplinkybémis. Todél saziningumo pareiga ikisutartiniuose santykiuose reikalauja, kad
derybu metu abi Salys buty aktyvios ir kad buity uzZtikrinta ikisutartiniy santykiy Saliy —
profesionaliy — interesy pusiausvyra.

Lietuvos ir kity kontinentinés teisés valstybiy praktika ir doktrina parodé, jog
lygiagre€iy deryby vedimas nepaZeis saziningumo pareigos ikisutartiniuose santykiuose
tik tuo atveju, jeigu apie tai bus nedelsiant informuotas kontrahentas ir bent su viena i$
Saliy bus siekiama sudaryti sutart]. Taciau praktikoje civiliniy teisiniy santykiy dalyviai
daznai suinteresuoti, kad biity deramasi iSimtinai tik su jais. Todel gali biiti sudaromi
ikisutartiniai dokumentai, jpareigojantys be iSankstinio kitos Salies sutikimo neinicijuoti
deryby su treciaisiais asmenimis.

Toliau disertacijoje analizuojamas ikisutartiniy nuostoliy atlyginimo klausimas.

Nustatyta, kad neatsizvelgiant | derybu paZangos laipsni, esant ikisutartinés
atsakomybés taikymo salygu visetui, saZiningai Saliai turi biiti kompensuojamos bet
kokios riiSies derybinés iSlaidos ir kiti tiesioginiai ikisutartiniai nuostoliai, kurie néra
neprotingai dideli ir dél kuriy nukentéjusi Salis nebuvo prisiémusi rizikos.

Be to, pripaZinta, kad saziningai nukentéjusiai toli pazengusiy deryby Saliai gali
buti atlyginami ir prarastos galimybés pinigine verte riboti netiesioginiai nuostoliai.
Apibendrinus analizuota Lietuvos teismy praktika dél prarastos galimybés piniginés
vertés apskai¢iavimo metodikos, buvo padaryta iSvada, kad prarastos galimybés piniginé
verté gali biiti nustatoma taikant kainy skirtumo metoda ir, pirma, vertinant pazeistoje
preliminarioje sutartyje bei sudarytoje ja pakeiianéioje sutartyje numatytas objekto
kainas arba, antra, lyginant pazeistos preliminarios sutarties ir deryby nutraukimo metu
buvusios objekto realios rinkos kainas. Be to, ikisutartiniy santykiy nukentéjusios Salies
reikalaujama atlyginti prarastos galimybés piniginé verté gali biiti nustatoma pagal
deryby Saliy planuotos sudaryti pagrindinés sutarties vertg. Vis dél to, nuspresta, kad
tokia minéty netiesioginiy nuostoliy riiSies apskaiciavimo metodika neracionali. Todél
rekomenduojama, kad prarastos galimybés piniginé biity apskai¢iuojama remiantis kainy

skirtumo principu tik tuomet, kai jrodoma, kad prarasta galimybé sudaryti sandorj
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palankesnémis salygomis buvo reali (t. y. turi bti jrodyta deryby metu egzistavusi reali,
0 ne hipotetiné galimybé sudaryti sandorj palankesnémis salygomis su treciuoju
asmeniu) ir dél nesaziningos Salies kaltés nutriikus deryboms per protinga termina ir
protingomis salygomis buvo sudaryta tos pacios riSies pakeiianti sutartis. PrieSingu
atveju, nukentéjusiai saziningai Saliai gali biiti atlyginama prarastos galimybés piniginé
verté remiantis paliikany principu. Nukentéjusi Salis, norédama remtis palikany principu
apskaiCiuojant prarastos galimybés piniging vertg, turéty irodyti, kad deryby metu ji
galéjo gauti ir biity gavusi konkretaus dydzio paliikanas i§ konkretaus treiojo asmens,
bet de¢l derybuy su nesazininga Salimi ir sukelto teiséto bei pagristo tik¢jimo sutarties
sudarymu minétos galimybés atsisake.

Nagrinéjant kitas netiesioginiy nuostoliy rasis, nustatyta, kad nesaziningo derybu
partnerio gauta nauda neturéty biiti traktuojama kaip ikisutartiniy nuostoliy atlyginimo
forma. Tokiu budu biity iSvengta nukentéjusios deryby Salies nepagristo praturtéjimo
kitos Salies saskaita ir ikisutartiniy santykiy dalyviy teisinés padéties sulyginimo su
toliau pazengusiu civiliniy teisiniy santykiy salygojamomis teisinémis pasekmémis.
Taciau kitos Salies gauta nauda galéty biti taikoma kaip ikisutartiniy nuostoliy
apskaiciavimo metodas tais atvejais, kai yra sudétinga jrodyti tiksly nuostoliy dydj,
pavyzdziui, ikisutartinés konfidencialumo pareigos pazeidimo atvejais.

Disertacijos autorés nuomone, negauta nauda ikisutartinés atsakomybeés taikymo
atveju neturéty biiti atlyginama. Taip pat ir sutarties vykdymas natiira negali biiti
taikomas kaip ikisutartiniy teisiy gynimo biidas.

Ikisutartinés atsakomybés taikymu turi biiti siekiama kompensuoti nukentéjusios
saziningos Salies praradimus, o ne nubausti ikisutartines pareigas pazeidusia Sali.
Atitinkamai, prarastos galimybés piniginés vertés, kaip netiesioginiy nuostoliy rusies
Salia tiesioginiy nuostoliy, atlyginimo pripazinimas turéty biiti laikomas pakankama ir

teisinga nukentéjusios saziningos deryby Salies patirty nuostoliy kompensacija.

GINAMIEJI TEIGINIAI. Darbe suformuluoti ir ginami Sie pagrindiniai teiginiai:

1. Civilinei atsakomybei i1ki pagrindinés sutarties sudarymo keliami
antagonistiniai tikslai — uztikrinti deryby laisve ir apsaugoti pasitikéjima sutarties
sudarymu — gali buti pasiekti priklausomai nuo deryby pazangos laipsnio taikant
nevienoda civilinés atsakomybés apimti.
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2. Antroji deryby stadija (t.y. kai pasiekiamas principinis $aliy susitarimas ir
atsiranda pasitikéjimas, kad sutartis ateityje bus sudaryta) turi biti pripazinta teisiSkai
reikSmingu faktu, lemianciu civilinés atsakomybés taikyma esant ikisutartiniams
santykiams: deryboms toli paZengus i prieki Salys turi teis¢ pasitraukti tik dél objektyviy
ar kity pakankamai pateisinamuy, teiséty ir pagristy priezasciy.

3. Neatsizvelgiant | deryby pazangos laipsnj ir esant ikisutartinés atsakomybés
taikymo salygu visetui, saziningai Saliai turi biitt kompensuojami bet kokios riiSies
tiesioginiai ikisutartiniai nuostoliai, o toli paZengusiy deryby atveju civilinés
atsakomybés esant ikisutartiniams santykiams apimtis yra platesné ir apima prarastos

galimybés pinigine verte riboty netiesioginiy nuostoliy atlyginima.
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