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JURISDICTION RULES OF
COUNCIL REGULATION (EC) NO 1346/2000 OF 29 MAY 2000
ON INSOLVENCY PROCEEDINGS

INTRODUCTION

Topicality and scientific novelty of the subject, practical significance.
Lithuania became a member state of the European Union in 2004 and then the
European Union law became a part of the Lithuanian legal system. Lithuanian
lawyers and courts as well as lawyers and courts of other new member states
had to start to apply the European Union law in addition to national laws. In
contrast to colleagues in old member states, all the European Union law was
new to Lithuania. There was no application practice of the law, the country had
a lack of doctrine and commentaries. There was also a great deal of uncertainty
about the substance of new rules that became a part of the legal system. These
circumstances in 2004 determined a huge demand of development of doctrine
that is focused on the European Union law. During seven years of the
Lithuanian membership in the European Union several doctoral dissertations
which analysed novelties brought by the European Union law into the
Lithuanian civil procedure law were defended. This doctoral dissertation is
also aimed to contribute to development of the Lithuanian doctrine that is
focused on the European Union law.

Right from the beginning of this research there was an extreme lack of
information about Council regulation (EC) No. 1346/2000 of 29 May 2000 on
insolvency proceedings (hereinafter refered to — the Regulation) in Law
Faculties at Lithuanian universities. Firstly, there was no information in the
Lithuanian language. Secondly, foreign doctrine that was available was not
comprehensive to everybody as it was not translated into Lithuanian, besides,
even these editions were mostly published before the moment the Regulation

came into force. Therefore, there were no sources of information about it. Law



databases contained only the articles, written by the authors from the third
states who aimed to briefly present basic goals of the Regulation. There was
not a sufficient amount of exhaustive analysis of the Regulation provisions,
information on its actual content. This has lead to a decision to prepare the
doctoral dissertation that would be aimed at explaning the provisions of the
Regulation comprehensively.

It has to be mentioned that the author was not the only person in
Lithuania, who has analysed the Regulation provisions on jurisdiction in cross-
border insolvency cases during the years of the preparation of this doctoral
dissertation. Aside publications by the author in 2009-2010, provisions of the
Regulation were analysed by R. Ciricait¢, A. Urbonas, R. Norkus, V.
Mikuckiené. This factor, however, does not diminish the topicality of the
research, its originality and practical importance. On the contrary, considerable
attention for the subject shows its actuality and leads to welcoming
preconditions for the scientific disscussion.

In order to stress the originality of the research it can be said that this is
the first attempt in Lithuania made, where the Regulation provisions are
analised so comprehensively. This analysis includes not only doctrinal
introduction, but also explication of intentions of legislature as well as analysis
of hypothetical or problematical situations possible in practice and followed by
the answers already proposed by legal professionals and scientists or suggested
and reasoned by the author.

The second reason for topicality of this research — a constantly increasing
number of insolvency cases in courts. This tendency can especially be noticed
in the context of the world-wide economic crisis. Together with this tendency,
courts more often deal with the cases in which the Regulation has to be
applied. This factor brings demand for information about the Regulation
provisions and it can be expected that lawyers, who are well informed about
the Regulation will feel more encouraged to apply it and will seek benefit from
its application. This research will contribute to introducing legal professionals

to recent foreign doctrine on the subject as well as, believable, will help to



form court practice that would reflect doctrine and perception of the aims of
the Regulation.

Scientists in principle agree on tendencies related to the interpretation of
the Regulation provisions. Opinions rarely differ. Bearing in mind that the
Regulation must be applied uniformly in all member states, such a situation
brings delight, but also brings a need to introduce foreign doctrine on the
subject to Lithuanian legal professionals. Consequently, later opinions, ideas
that correspond and contribute to the development of doctrine can be expected.

Lastly, according to Article 46 of the Regulation, no later than 1 June
2012, and every five years thereafter, the Commission shall present to the
European Parliament, the Council and the Economic and Social Committee a
report on the application of this Regulation. The report shall be accompanied if
there is a need by a proposal for adaptation of this Regulation. Therefore, the
research is being finished exactly when it as an exhaustive source of
information about the Regulation can be useful for state authorities while
preparing data for this report and in the process of formulation of Lithuanian

position and proposals.

The object of the research.

The Regulation deals with three main aspects of cross-border insolvency
cases procedure: cross-border jurisdiction, applicable law and recognition of
judgements. The object of this research is limited to the Regulation provisions
on jurisdiction. The decision to choose a narrow object of the reseach was
determined by intention to give as much attention as possible exactly to
provisions on jurisdiction. This allowed to continue with a comprehensive
analysis that embraces not only the presentation of actual content of provisions,
but also identification of potential problematic aspects and proposals for legal
professionals how to apply the Regulation in one or another particular

situation.



Because of the above mentioned purpose, other legal acts or
recommendations on cross-border jurisdiction in insolvency cases were not

analysed.

Several sources of information were used while preparing this
doctoral dissertation.

Legal acts. First of all, Council regulation (EC) No. 1346/2000 of 29
May 2000 on insolvency proceedings. This is an original and the most
important source of information as its provisions and their interpretation was
the object of the research. There is no exception that application of all legal
acts and the Regulation are to be related to application of other legal acts on
the same or closely connected subject. Other legal acts were analysed only to
the extent that was necessary for the purpose of the research and in the context
where particular situations were analysed in the context of national legal
regulation.

Travaux préparatoires. Travaux preparatoires was also an important
source of information for this research. This source was used to identify
official intentions of legislature, official opinions of institutions involved in
preparation and drafting the Regulation, nature of their comments and remarks
on the draft Regulation. As a very important travaux preparatoires document
Virgos-Schmit Report must be mentioned. This Report is an indirect
commentary of the Regulation. The Report was prepared and negotiated to
explain the provisions of 1995 Convention on insolvency proceedings, but as
most of Conventions provisions were literally moved to the Regulation,
therefore the Virgos-Schmit raport remains an indirect source of information
about Regulation provisions too.

Doctrine. Although there was almost no literature on the subject of the
research when it was started, it is still not much available now in Lithuania, but
it can be found plenty of it in most old Member States. “The European
Insolvency Regulation. Law and Practice”, prepared by Miguel Virgos ir

Francisco Garcimartin in 2004 and “The EC Regulation on Insolvency



Proceedings A Commentary and Annotated Guide. Second Edition* prepared
by G. Moss, I. Fletcher ir S. Isaacs and published in 2009 can be mentioned as
two the most important sources of doctrine that were used. The first one is an
excellent source of information about the real meaning of particular provisions
and about intentions of drafters of the Regulation. The second one is still
raletively new and updated source of comprehensive information about the
most common uncertainties, questions that are discussed in doctrine and
among legal professionals.

Case-law. The most important, of cource, is European Union Court of
Justice (earlier - European Community Court of Justice) case-law. This is a
more important source of information than the doctrine itself. Although there
isn‘t much case-law of European Union Court of Justice on Regulation, these
several preliminary decisions directly influence the doctrine.

Case-law of national courts is not so important. In contrast to case-law of
European Union Court of Justice, national case-law is not binding the courts of
other Member States. Because of that, national case-law could be analysed as
the one that does not influence interpretation of Regulation provisions, but as
particulary wellcome or subject to scitisism examples of application of
Regulation.

Potential to be given to Lithuanian national case-law is very limited, as
such case-law is not brodly developed.

The object of the research

As it has already been mentioned, the object of this research is to analyse
provisions of Council Regulation (EC) No. 1346/2000 of 29 May 2000 on
insolvency proceedings. Namely the provisions that are targeted to regulate
cross-border jurisdiction in cross-border insolvency cases.

Overall, the research is aimed to disclose the real meaning of the
Regulation provisions. In order to reach this goal, this doctoral dissertation
covers overview of attitudes and conclusions that appear as a consequence of
all means of interpretation in doctrine and practice, presenting tendencies of

interpretation that can be identified, introducing questions, already raised by



scientists and legal professionals as well as questions that potentially will arise
in the future. These well-known as well as hypotetical questiones of legal
nature are followed with introducing possible sollutions that were already used
or are proposed by the author. Hence, not only the Regulation provisions, but
their interpretation, tendencies of interpretation, reasons and preconditions to
one or another tendency (linguistic peculiarity, intentions of drafters that
partly are forgotten during 10 years of application, peculiarity of national law,
that has influenced case-law of European Union Court of Justice) are as well
objects of this research. Considerable attention that gives an added value to the
doctoral dissertation is given to discuss concrete specific possible legal
situations in various context.

To implement these objectives, the following tasks of the research were
undertaken:

1. To present possible models (and their attributes) of regulating cross-
border jurisdiction in cross-border insolvency proceedings, to identify the
model chosen in the Regulation and to describe its features.

2. To define the scope of application of the Regulation provisions that
were considered to be the object of the research, taking into account, how this
scope is determined by the scope of Regulation as a legal act itself and how the
scope of application of paticular provision depends on its relationship with
other provisions.

3. To explain the real meaning of the Regulation provisions targeted to
regulate cross-border jurisdiction. This task covers such aims as introducing
intentions of drafters, how these provisions are interpreted in contemporary
doctrine and practice, what changes in interpretation can be identified, what
“falliables* of intrepretation are possible because of linguistic reasons.

4. To foresee the potential uncertainties of procedural nature that are
likely to arise in practice and to present possible ways to deal with these
uncertainities. This aim covers the analysis of used solutions as well as

proposed by the author.
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5. To give proposals for Lithuanian legislative, in case any changes in
national law might lead to a more smooth application of the Regulation in
Lithuania.

Methodology of the research.

The author has used these methods of scientific research in the integrated
manner: historical and teleological, analysis of documents and legal
phenomena, linguistic, comparative, systematic analysis, logical and
generalization.

Historical and teleological methods were used to explore circumstances
in which the Regulation provisions were drafted and adopted. Taking into
consideration these circumstances can help to clarify real intentions of drafters,
real meaning of the Regulation provisions and preconditions for conclusions
that occur in case-law. These methods were used mainly. While using them,
the author has strived to remind of intentions of drafters (part of them are about
to be forgotten) and to look for solutions for questions being raised in the
doctrine. These methods were used to explain preconditions that have lead to
particular national and Court of Justice case-law too.

The method of analysis of documents and legal phenomena was used
to present the Regulation provisions, travaux preparatoires and case-law.

The method of linguistic analysis was used to explain the content of the
Regulation provisions and to identify translation incorrectness. This method
was not used frequently as it could lead to misleading conclusions. This can
happen because of the translation mistakes as well as because of the difficulties
for drafters to find concepts (terms) with the same meaning in jurisdictions in
all Member States.

The method of systemic analysis was used to explain relation between
the Regulation and other legal acts or relation among provisions of the
Regulation itself.

Logical and generalization methods were used to analyse material of

the research, to make generalizations and to draw conclusions.
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Overview of the research.

The first scientific researches targeted to the Regulation provisions
regulating cross-border jurisdiction were made in Lithuania during four years
of the preparation of this research. These are articles by R. Ciricaité (she
intruduced the model of the regulation of cross-border jurisdiction chosen in
the Regulation, analysed potentiality to open an insolvency proceedings in
Lithuania according to the Regulation), R. Norkus (he prepared a separate
chapter in a book “Bankroto teisé” where he analysed provisions of the
Regulation), the Regulation provisions were briefly presented by V.
Mikuckiené in her doctoral dissertation (she analysed court procedure in
bancruptcy cases, the pecularities of the procedure). These are the first
scientific researches of the Lithuanian authors, who are interested in cross-
border jurisdiction in cross-border insolvency cases.

As it could be anticipated, the most important foreign authors come from
the European Union countries. They provide with a comprehensive analysis of
the Regulation provisions in English, German, French and other languages of
Member States. “The European Insolvency Regulation. Law and Practice®,
prepared by Miguel Virgos and Francisco Garcimartin in 2004, as an important
doctrinal source of information about intentions of drafters, must be mentioned
apart.

Most of foreign authors (I. Fletcher, S. Isaacs, Gabriel Moss — United
Kingdom, Klaus Pannen — Germany, Paul L. C. Torremans — Belgium and
others) did not limit their researches to the interpretation of the Regulation
provisions, but also analysed it in the context of national law. Other authors to
be mentioned: Joana Israel (she analysed legal base and its suitability for the
Regulation), Wolf-Georg Ring (preconditions to seek for a more favaourable
legal system in insolvency were analysed), Patrick Wautelet (analysed the
concept of the debtor‘s centre of mail interest).

The doctrine is developing together with new case-law of Court of

Justice. A tendency to recede from interpretation based on intentions of
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drafters and to focus more and more on practical questions and possible
sollutions to them can be noticed.
Publications of non-Member States‘ authors are mostly confined to

describing the basic objectives of the Regulation.

CONTENT OF THE DOCTORAL DISSERTATION IN BRIEF

The structure and sequence of this research help to arrange data for the
reader in the most coherent and comprehensive way for both: the ones, who
just begin to study the Regulation and for those, who are well informed about
the Regulation and only seek for answers on specific questions.

This doctoral dissertation comprises five parts. The first three parts are
the introductory ones.

The first part “The origin of the Regulation No. 1346/2000° is intended to
overview the origin of the Regulation: initiatives to regulate cross-border
incolvency proceedings, explanation, why these legal instruments did not reach
intended goals and why one has come to a decision to prepare the Regulation -
a directly applicable European Union legal act. This part of the doctoral
dissertation also covers explanation, to what extent the Regulation continues
regulation models that were chosen in the former legislative initiatives. The
first part ends with comments on the limits of the scope of the European Union
competence to regulate insolvency proceedings.

The second part “Main fundamentals to determine international
jurisdiction® covers the models of regulation of cross-border juridiction in
cross-border incolvency proceedings: unmixed ones that absolute universality
or teritoriality idea and mixed ones. The second part is also devoted to analyse
features, advantages and disadvantages of each model. At the end, the model,
which is embodied in the Regulation is presented and the question, why
exactly this model was considered to be the most suitable, is answered.

The third part “Scope of application of Regulation No. 1346/2000% is

devoted to analyse the subject, material scope of application of the Regulation
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and how its application is limited in time and in teritory. The subject scope of
the Regulation gives an answer what debtors® insolvency proceedings are
covered by the Regulation. Analysis of material scope of application deals with
the questions, related to the kind of insolvency proceedings that exist in
national law of Member States and are covered by the Regulation. To answer
this question features of insolvency proceedings as it is understood in the
Regulation are discussed and the reader is guided through what is important
when determining whether the Regulation is applicable to a particular
insolvency procedure, listed in Annex A. The Regulation is named “on
bancrupcy proceedings®, but it is applied to restructuring proceedings too as it
Is explaned in this part. That is why another border term that covers both
(bancrupcy and restructuring) — “insolvency* is used in the research.

While analysing teritorial scope of application an attention is given to
discuss to what extent application of the Regulation can have effects on the
third states.

While analysing application of the Regulation in time and its relation
with other legal documents, transitional provisions are discussed as well as
operation of other legal acts including international treaties of Member States
after coming into force of the Regulation. Basic efforts are given to explain
relation between two Regulations: Regulation on bancrupcy proceedings and
Council Regulation (EC) No 44/2001 of 22 December 2000 on jurisdiction and
the recognition and enforcement of judgments in civil and commercial matters
as these two Regulations as legal acts of the same legal force are designed in
such a way that would not double each other.

The fourth part “Rules of jurisdiction” is the biggest and the most
important devoted to analyse the content and effects of jurisdiction provisions
of the Regulation. Firstly, the system of insolvency cases embodied in the
Regulation is presented, each procedural kind of insolvency case (main,
teritorial, secondary proceedings) and their relations are discussed. Essential
attention is given to explain criteria, determining jurisdiction. Main insolvency

proceedings can be opened in the Member State within the terithory of which
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the center of the debtor’s main interest is situated. Territorial insolvency
proceedings can be opened in the Member State, within the territory of which
the debtor posseses an establishment. These criteria, despite being essential,
are not clerly defined in the Regulation, therefore analyses of intentions of
drafters, doctrine, examples from practice of application were used to explain
them. In order to remain sequential, firstly, questions of jurisdiction of main
insolvency proceedings were discussed (separately regarding legal and natural
persons), later — territorial proceedings. Criterions “the center of debtor’s main
interest” and “debtor posseses an establishment” are explaned by explaining
separately word by word each single term in these definitions. Then attention is
given to presumption, in what Member State the center of debtor’s main
interest can be presumed (in the Member State where the debtor has his
registered office (legal person) or domicile, habitual residence (natural
person)), to evidence needed to rebut the presumption. This part also covers
comments whether the place of main interests can be transferred from one
Member State to another and how this phenomenon should be qualified by
courts, opening main insolvency proceedings. At last, determination of
jurisdiction for related companies is overviewed.

The fifth part “Other procedural aspects of application of jurisdiction
rules® covers comments on potential to rise questions of procedural nature for
legal professionals who apply the Regulation and provides with suggestions
what interpretation and procedural decision would be in line with the expected
goals of the Regulation. This part has complementary nature and is targeted to
those, who already have some knowledge about the Regulation, but seek for
answers, how to behave in situations when the Regulation is “silent®.

This part also deals with the questions that are closely related to
insolvency proceedings and therefore are also covered by the Regulation.
European Union Court of Justice practice on this subject is generalized.

Moreover, the importance for courts to determine cross-border

jurisdiction ex officio and to name the type of insolvency proceedings (main or
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secondary) is stressed and the reasons for this are explained by discussing the
possible consequences of not acting so.

The other issue dealt with in this part is related to concurence of
jurisdiction, both positive concurence (when courts in two Member States
claim to have jurisdiction to open main insolvency proceedings) and negative
concurence (when courts in two Member States refuse jurisdiction for the
benefit of each other). Suggestions for courts are given on what procedural
decisions to make when courts in two Member States at the same time are
requested to open main insolvency proceedings, but the Regulation does not
contain lis pendence provision.

At the end of this part complementary changes in Lithuanian national law
are suggested. These suggestions do not carry necessary nature, but are likely
to introduce more clarity for legal professionals.

The doctoral dissertation ends with three recommendations-conclusions
on the application of the Regulation:

1. Regulation has no provisions determining concequences of transfering
of place of main interests from one Member State to another. The Court of
Justice in judgement of January 17th 2006 in Staubitz-Schreiber case No. C-
1/04 just partly filled this gap. The court ruled only regarding situation when
the debtor moves the centre of his main interests to another Member State
between the time when the request to open insolvency proceedings was lodged
and the time when the judgment opening the proceedings was delivered. The
court ruled that the court of the Member State within the territory of which the
centre of the debtor’s main interests is situated at the time when the debtor
lodges the request to open insolvency proceedings retains jurisdiction to open
those proceedings if the debtor moves the centre of his main interests to the
territory of another Member State after lodging the request but before the
proceedings are opened. It is advisable not to expand this explanation to
situations when the debtor moves the centre of its main interests to the territory
of another Member State within the short time period before lodging the

request to open insolvency proceedings. It is recommended to take into
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account, whether such transfer occurred when insolvency was anticipated and
could be based on motivation to seek for a more favourable law or was it just a
part of common business practice. In case the court comes to a conclusion that
the debtor possibly was seeking for a more favourable legal position by
transfering the place of its main interests to another Member State, in case such
movement had an impact on legal expectations of the third parties, it is
advisable not to recognise the fact that a member state of main interests has
changed. Such an interpretation would be in line with one of the aims of the
Regulation - to avoid incentives for the parties to transfer assets or judicial
proceedings from one Member State to another, seeking to obtain a more
favourable legal position.

2. Rules of jurisdiction are of imperative nature. Therefore the court or
parties of the procedure have no choice to apply the Regulation or national law
when initiating and opening of insolvency proceedings. There is not a
possibility to choose to open main or secondary proceedings in a concrete
Member State (in a Member State where a debtor administrates its main
interests main insolvency proceedings can be opened and in other Member
States, if a debtor carries on activity here, secondary proceedings can be
opened). Therefore the decision what kind of proceedings must be opened must
be left to the court opening it and the parties must be free from the burden to
indicate whether they ask to apply the Regulation and in case the Regulation is
applicable what proceedings (main or secondary) they are asking for. It is in
line with the principle of disposition when parties concerned have the right to
ask for an exact kind of insolvency proceedings (the court in such a case is
bound by subject of the application) and the right to ask for termination of
opened (converted) insolvency proceedings.

3. Due to the fact that the Regulation establishes the system of main and
secondary proceedings, one may face the need to convert one kind of
insolvency proceedings into another (main into secondary or conversely). One
of the occasions occurs, when after opening main insolvency proceedings the

court finds that main insolvency proceedings first in time were opened in
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another Member State. In such a case a court, which opened main insolvency
proceedings later, must recognise jurisdiction of the court that opened main
insolvency proceedings earlier. Main insolvency proceedings that were not
opened first in time can not be conducted as main later. It is advisable because
of principles of process concentration and economy for a court ex officio to
convert not first in time main insolvency proceedings into secondary and
continue it. A contrary situation is possible, i. e. when the court converts
secondary insolvency proceedings into main. Such a situation occurs, for
example, when main insolvency proceedings opened in another Member State
are terminated and because of that procedural obsticle to open main insolvency
proceedings, which existed at the moment of opening secondary proceedings
(Article 16 of the Regulation), disappeared. Active role of the court to convert
ex officio, in case it is necessery, main or secondary procedings one kind into
another coincide both, public interest and private interests of creditors to
participate in insolvency proceedings, which are conducted to be rapid and

uninterupted just because of formalities of procedural nature.
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JURISDIKCIJOS TAISYKLES
PAGAL 2000 M. GEGUZES 29 D. TARYBOS REGLAMENTA (EB)
1346/2000
DEL BANKROTO BYLU

Reziumé

Disertacijos temos aktualumas, naujumas ir praktiné reikSmé.
Lietuvai 2004 metais tapus Europos Sgjungos nare, sudedamgja Lietuvos
teisinés sistemos dalimi tapo ir Europos Sajungos teis¢. Kartu su kity tuo pat
metu Europos Sgjungos narémis tapusiy valstybiy teisininkais Lietuvos
advokatams, teismams teko iSplésti nagrinéjamos ir taikomos teisés ribas.
Skirtingai nuo ,,senyjy” Bendrijos valstybiy nariy, Europos Sagjungos teisé
Lietuvai tuomet buvo nauja, neturéta jos taikymo praktikos, trilko doktrinos,
komentary, o netikrumas dél naujy teisinés sistemos dalimi tapusiy nuostaty
turinio i3 dalies lémé ir vengima jas taikyti. Sios aplinkybés dar tuomet, t. v.
2004 metais, lemé didziul; Lietuvos doktrinos, tirian¢ios Europos Sgjungos
teise, plétojimo poreikj. Per septynerius Lietuvos narystés Europos Sajungoje
metus buvo apginta ne viena daktaro disertacija, skirta Europos Sgjungos teisés
i Lietuvos teisine sistema jne$ty civilinio proceso naujoviy tyrimui. Sia
disertacija siekiama prisidéti prie doktrinos, tirian¢ios Europos Sgjungos teisg,
plétojimo Lietuvoje.

Prie§ pradedant tyrimg teisés fakultetus turinCiuose Lietuvos
universitetuose ypatingai triikko literatiiros, analizuojancios 2000 m. geguzées 29
d. Europos Tarybos reglamentg Nr. 1346/2000 dél bankroto byly (toliau —
Reglamentas). Viena, apskritai nebuvo literatiiros lietuviy kalba. Antra,
negausi nemokumo procesy analizei skirta literattira uzsienio kalbomis nebuvo
suprantama visiems, be to, net ir Sios literatiiros didelé dalis buvo iSleista dar
iki Reglamento jsigaliojimo, todél, savaime suprantama, nebuvo informacijos
apie Reglamentg $altinis. Teisine tematika kaupian¢iose duomeny bazése buve

prieinami  straipsniai  daugiausiai  tebuvo treCiyjy Saliy mokslininky
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publikacijos, apibendrintai pateikian¢ios Reglamentu siekty tiksly esme. Paciy
Reglamento nuostaty iSsamios analizés, informacijos apie konkreciy normy
turin] akivaizdZziai triko. Tai lémé autorés apsisprendimag rengti disertacija,
kurios tyrimo objektas biity Reglamento nuostaty i§sami analizé.

Kartu paZzymétina, kad disertacijos rengimo laikotarpiu autoré¢ nebuvo
Lietuvoje vienintelé, nagrinéjanti Reglamento nuostatas, skirtas jurisdikcijai
tarptautinj elementg turinciose nemokumo bylose. Be 2009—1010 publikuoty
Sios disertacijos autorés straipsniy, Reglamento nuostatas tyré ir Kiti autoriai
(R. Ciricaité, A. Urbonas, R. Norkus, V. Mikuckien¢). Tadiau $i aplinkybé i$
esmes nesumenkina atlikto tyrimo aktualumo, originalumo ir praktinés
reikSmeés. AtvirkS¢iai, didelis tuo pat metu nagrin¢jamai temai skiriamas
démesys kaip tik rodo pasirinktos temos aktualumg ir sudaro sveikintinas
prielaidas mokslinei diskusijai.

Pabréziant atlikto tyrimo originaluma, noréta pazyméti, kad Lietuvoje tai
pirmasis darbas, kuriame Reglamento nuostatos, reguliuojancios jurisdikcijos
klausimus, analizuojamos taip iS§samiai, pateikiant susistemintg jvairiapusiSka
analiz¢, apimancig tiek doktrininj jvada, tiek rengéjy tiksly bei ketinimy
pristatymga, tiek Lietuvos ir kity valstybiy nariy praktikoje ir doktrinoje
spéjusiy i8kilti neaiSkumy bei jiems spresti pasitelkty procesiniy sprendimy
aptarima.

Antroji temos aktualumo priezastis — Keletg mety, ypa¢ Europa apémus
pasaulinei ekonominei  krizei, teismuose fiksuojama bankroto bei
restruktiirizavimo byly skai¢iaus didéjimo tendencija. Kartu daugéja
nemokumo byly, kuriose taikytinas Reglamentas, o tai didina informacijos apie
jo nuostaty turinj poreikj. Tikétina, kad Sis darbas jnesS indélj supazindinant
praktikus su Siuolaikine doktrina tiriamu klausimu, taip pat, tikétina, sudarys
palankias prielaidas Lietuvoje formuoti teismy praktika, paremta doktrina ir
pasizymin¢ig motyvacijos bei Reglamento tiksly, turinio suvokimo gilumu.

Pazymétina, kad mokslininkai i§ esmes sutaria dél Reglamento nuostaty
aiskinimo krypties, nuomonés esminiai klausimais iSsiskiria retai. Turint

omenyje, kad Reglamentas visose valstybése turi biiti taikomas vienodai, tokia
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situacija dziugina, o kartu lemia poreikj supazindinti Lietuvos praktikus su kity
valstybiy nariy mokslininky jau iSvystyta doktrina. Nuosekliai po to bus
galima tikétis nuomoniy, idéjy, kurios ne tik toliau vystys doktring, bet ir
atitiks Europos Sajungoje vienodai besiformuojan¢ios doktrinos tiriamu
Klausimu kryptj.

Galiausiai pazymétina, kad pagal Reglamento 46 straipsnj, ne véeliau kaip
iki 2012 m. birzelio 1 d. ir kas penkerius metus po to Komisija pateikia
Europos Parlamentui, Tarybai ir Ekonominiy bei socialiniy reikaly komitetui
Sio Reglamento taikymo ataskaitg. Prireikus prie ataskaitos pridedamas
pasiilymas de¢l Reglamento pakeitimo. Todél tyrimas baigiamas kaip tik tuo
metu, kai kaip iSsamus informacijos apie Reglamento nuostatas Saltinis gali
biti naudingas formuluojant Lietuvos Respublikos pozicija bei teikiant

duomenis minétai ataskaitai ar Lietuvos Respublikos pasitilymus bei pastabas.

Tyrimo objektas.

Reglamentas reguliuoja tris pagrindinius nemokumo byly, turinCiy
tarptautinj elementg, proceso aspektus: tarptautinés jurisdikcijos, taikytinos
teisés ir sprendimy pripazinimo Kkitose valstybése narése klausimus.
Pazymétina, kad Sios disertacijos tyrimo objektas apsiriboja Reglamento
nuostatomis, reguliuojanciomis jurisdikcijos klausimus. Autorés sprendimag
pasirinkti siaurg tyrimo objekta 1émé siekis jurisdikcija reguliuojan¢ioms
normoms skirti kuo daugiau démesio, pateikti kuo i§samesn¢, nuodugnesng
jurisdikcijos klausimus regulivojanc¢iy Reglamento nuostaty analizg, kuri
apimty ne tik konkrefiomis nuostatomis siekiamy tiksly atskleidima, bet ir
nuostaty taikymo probleminiy aspekty identifikavimg bei nuostaty aiSkinimo
krypties jvairiomis kol kas hipotetinémis situacijomis pasitilymg praktikams.

D¢l tos pacios priezasties, t.y. sickdama visag démesj skirti Reglamento
nuostatoms, autoré nutaré¢ Siame tyrime neanalizuoti kity teisés akty, kuriais
taip pat siekiama sureguliuoti tarptautinj elementg turin¢iy nemokumo procesy

jurisdikcijos klausimus.
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Atliekant tyrima buvo naudotasi keletu tyrimo Saltiniy.

Teisés aktai. Visy pirma, 2000 m. geguzés 29 d. Tarybos reglamentas
(EB) Nr. 1346/2000 dél bankroto byly. Tai pirminis ir svarbiausias tyrimo
Saltinis, nes biitent Sio teisés akto nuostatos yra tyrimo dalykas, o nuostaty
turinio aiSkinimas — tyrimo objektas. Kaip kiekvieno teisés akto, taip ir
Reglamento taikymas yra susijes su kity teisés akty, reguliuojanciy tg pacia
srit] ar susijusius klausimus, taikymu. Kiti teisés aktai kaip tyrimo Saltiniai
naudoti tik tiek, kiek buvo reikalinga siekiant tyrimo tiksly ar analizuojant
konkrecias situacijas nacionalinés teises kontekste.

Teisés akty parengiamieji dokumentai. Kartu su teisés aktais svarbus
tyrimo Saltinis ir parengiamieji, aiSkinamieji teisés akty dokumentai. Tai paties
Reglamento projekto parengiamieji dokumentai, 1§ kuriy matyti oficialts
reng€jy tikslai, Reglamento projekta rengiant dalyvavusiy institucijy oficiali
nuomone¢ del projekto, i$sakytos kritikos projektui kryptys. Kaip labai svarbus
tyrimo Saltinis paminétinas netiesiogiai Reglamenta aiskinantis dokumentas —
Virgos Schmit raportas, kuriuo buvo aiskinama Reglamento pirmtakés 1995
mety konvencijos dé¢l nemokumo procesy (dauguma jos nuostaty buvo
nepakeistos perkeltos ] Reglamento projekta) nuostaty turinys.

Doktrina. Nors pradedant tyrima Lietuvoje doktrinos tiriamu klausimu
beveik nebuvo, o ir dabar jos néra daug, kitose valstybése jos gausu, todél
remtasi uzsienio autoriy darbais. Kaip svarbiausius §io darbo doktrinos
Saltinius norétysi iSskirti 2004 m. Miguel Virgos ir Francisco Garcimartin
parengta ,,The European Insolvency Regulation. Law and Practice® ir 2009 m.
iSleista G. Moss, I. Fletcher ir S. Isaacs parengta ,,The EC Regulation on
Insolvency Proceedings A Commentary and Annotated Guide. Second
Edition®. Pirmasis yra puikus $altinis informacijos apie Reglamento pirmtakeés
konvencijos, kurios nuostatos beveik pazodziui perkeltos i Reglamenta,
reng€jy ketinimus, siekta konkreCioms normoms suteikti prasme. Antrasis i§
paminéty Saltiniy — Siuo metu dar naujas, iSsamus viso Reglamento nuostaty

komentaras, apimantis tiek teorinius, tiek praktinius aspektus.
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Teismy praktika. Svarbiausia, be abejonés, Europos Sajungos
Teisingumo Teismo (buvusio Europos Bendrijy Teisingumo Teismo) praktika.
Tai svarbesnis uz doktring Saltinis, turintis jai tiesioging¢ jtakg. Nors
Teisingumo Teismo byly, kuriose aiSkintos Reglamento nuostatos, dar néra
daug, iSaiskinimai Siose bylose koreguoja doktrinos vystymosi kryptj.

Nacionaliniy teismy praktika yra maziau svarbi. Skirtingai nei
Teisingumo Teismo iSaiSkinimai, ji néra privaloma kity valstybiy nariy
teismams. Dél Sios priezasties ji galéjo biuti analizuojama ne tiek kaip
formuojanti Reglamento nuostaty aiskinimo taisykles, o kaip konkreciy
situacijy vertinimo sektini arba kritikuotini pavyzdziai. Galimybés skirti
démesio Lietuvos teismy praktikai taikant Reglamenta labai ribotos, kadangi

tokios praktikos dar labai nedaug.

Tyrimo tikslas

Taigi, Sio mokslo tiriamojo darbo tikslas yra istirti 2000 m. geguzes 29 d.
Tarybos reglamento (EB) Nr. 1346/2000 dé¢l bankroto byly nuostaty,
reguliuojanciy nemokumo procesy, turin¢iy tarptautinj elementa, jurisdikcijos
klausimus, turinj, aptarti doktrinoje ir praktikoje vyraujancias Siy teisés normy
aiskinimo kryptis, Kilusius ir potencialiai galin¢ius kilti aiskinimo klausimus
bei pateikti pasitilymus praktikams dél normy aiSkinimo ir taikymo. Siekiant
sio tikslo daug démesio skiriama konkre¢iy situacijy analizei, o teiginiai
iliustruojami praktikos pavyzdziais.

Bendriausiu pozitiriu buvo siekta atskleisti Reglamento nuostaty tikrajj
turinj. Sio tikslo buvo siekiama apibendrinant visais aiskinimo budais
doktrinoje bei praktikoje konkreCioms normoms pripazintg turinj, pabréziant
mokslininky bei praktiky keltus klausimus, praktikos vystomas aiSkinimo
tendencijas, pristatant pasitlytus procesiniy sprendimy variantus. Taigi, be
teisés normy, tyrimo dalyku yra ir jy aiSkinimas, aiSkinimo tendencijos,
vienokio ar kitokio aiSkinimo priezastys (lingvistiniai Reglamento redakcijy

ypatumai, per 10 taikymo mety ,,primirSti“ rengéjy ketinimai, konkrecios
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valstybés nacionalinés teisés ypatumy jtaka Europos Bendrijy Teisingumo
Teismo priimto prejudicinio sprendimo turiniui ir pan.).

Sieckdama i$samiai atskleisti tiriamy Reglamento nuostaty turinj, autoré
iSkele Siuos darbo uzdavinius:

1. Pristatyti galimy tarptautinés jurisdikcijos nemokumo bylose
reguliavimo modeliy rasis, jy poZymius, identifikuoti Reglamente jtvirtinta
modelj, aptarti jo ypatumus.

2. Apibrézti tirlamy teisés normy taikymo sritj, kurios ribas nulemia tiek
paties Reglamento kaip teisés akto taikymo srities ypatumai, tiek jurisdikcija
reguliuojanciy normy santykis.

3. Atskleisti jurisdikcija reguliuojanéiy normy turinj. Sis tikslas apima
siekius pristatyti, kokig prasme¢ konkrec¢iai normai ketino suteikti Reglamento
rengé¢jai, kaip $ios normos suprantamos Siuolaikinéje doktrinoje bei praktikoje,
kaip kinta jy samprata, kokie aiSkinimo ,klystkeliai* galimi dél lingvistinio
pobiidZio priezasciy.

4. Numatyti potencialius procesinio pobiidZio neaiskumus, kurie tikétini
praktikoje, pristatyti doktrinoje ir praktikoje jau naudotus, taip pat autorés
sitlomus jy sprendimo budus.

5. Pateikti konkre€iy pasiilymy Lietuvos jstatymy leid¢jui del
nacionalinés teisés papildymy, kuriy déka Reglamento taikymas Lietuvoje

tapty sklandesnis.

Darbo struktura.

Darbo struktira ir déstymo eiliSkumas pasirinkti tokiu biidu, kad leisty
nuosekliai supazindinti skaitytoja su nagrinéjama tema tokiu biidu, kad ji biity
suprantamai atskleista tiek pradedantiems ] ja gilintis, tiek jg nagrinéjusiems ir
ieSkantiems atsakymo j konkrecius klausimus.

Disertacija sudaro i§ viso penkios dalys. Pirmosios trys disertacijos dalys
yra jvadings.

Pirmoje dalyje pristatoma Reglamento rengimo prieSistoré: aptariamos

iniciatyvos, kuriomis buvo siekiama reglamentuoti tarptautinj elementa
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turin€ius nemokumo procesus, paaiskinama, kodél jomis nebuvo pasiekti
tikslai ir kodél buvo nuspresta rengti Reglamentg, taip pat atskleidziama, kiek
Reglamente tgsiami ankstesnémis iniciatyvomis ketinti jtvirtinti reguliavimo
modeliai. Siame skyriuje taip pat aiSkinama, kokios yra Europos Sajungos
kompetencijos reguliuoti tarptautin] elementg turinius nemokumo procesus
ribos.

Antroje dalyje pristatomi tarptautinj elementg turiniy nemokumo
procesy tarptautinés jurisdikcijos reguliavimo modeliai: tiek grynieji,
suabsoliutinantys universalumo ar teritorialumo idéja, tiek misras. Sioje dalyje
aptariami jurisdikcijos reguliavimo modeliy poZymiai ir privalumai bei
trikumai. Galiausiai identifikuojamas Reglamente pasirinktas modelis,
aptariama, kokiy modeliy kokius pozymius apjungia pasirinktasis modelis ir
atsakoma ] klausima, kod¢l buvo pasirinktas biitent $is reguliavimo biidas.

Trecia dalis skirta aptarti Reglamento taikymo subjekting, materialing
taikymo sritis, taikymo laiko ir teritorijos atZvilgiu ribas bei santykj su kitais
Europos Sgjungoje nemokumo procesams taikomais teisés aktais.

Analizuojant Reglamento taikymo subjekting srit;, aptariama, kokiy
subjekty nemokumo procesai pakliina | Sio Reglamento taikymo sritj ir
atitinkamai, kokiy nemoko procesy jurisdikcijos klausimus reguliuoja Kiti
Europos Sajungos teiseés aktai.

Analizuojant Reglamento taikymo materialing sritj, siekiama atsakyti ]
klausimg, kokie skirtingose valstybése egzistuojantys skirtingi nemokumo
procesai paklitina j Reglamento taikymo sritj. Taigi Siame skyriuje aptariama
Reglamente jvardinti nemokumo byly poZzymiai, jy reik§mé, aptariama, j ka
reikéty kreipti démesj, siekiant teisingai nustatyti, ar Reglamento priede A
jvardintam procesui konkrediu atveju Reglamentas taikytinas. Siame skyriuje
taip pat pagrindziama, kodél Reglamente vartojamg sgvoka ,,bankroto byla“
reikia suprasti kaip apimancig ir restruktiirizavimo bylas.

Aptariant Reglamento taikymg teritorijoje esminis démesys skiriamas
tam, kiek Reglamentu reguliuojami nemokumo procesai galéty sukelti

pasekmes treciosiose valstybése.
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Analizuojant Reglamento taikyma laike ir santykj su kitais dokumentais
aptariamos pereinamosios nuostatos, kokig reikSm¢ po Reglamento
jsigaliojimo turi valstybiy nariy sutartys ir ypa¢ daug démesio skiriama
Reglamento ir 2000 m. gruodzio 22 d. Tarybos reglamento (EB) Nr. 44/2001
del jurisdikcijos ir teismo sprendimy civilinése ir komercinése bylose
pripazinimo bei vykdymo uZtikrinimo santykiui, kadangi Sie du vienodos
galios Europos Sgjungos teisés aktai parengti taip, kad vienas kito nedubliuoty.

Ketvirta dalis — pati didziausia ir svarbiausia, skirta Reglamente nustatyty
jurisdikcijos taisykliy turinio kompleksinei analizei. Sioje dalyje pirmiausia
pristatoma Reglamente numatyta nemokumo byly sistema, aptariamos
nemokumo byly procesinés riiSys (pagrinding, teritoring¢, Salutiné) bei jy
santykis. Esminis démesys Sioje disertacijos dalyje skiriamas jurisdikcija
lemiancio kriterijaus turinio aiSkinimui. Pagrindiniy nemokumo byly
jurisdikcija apsprendzia pagrindiniy turtiniy interesy administravimo vieta, o
teritoriniy — vieta, kurioje skolininkui priklauso jmoné (skolininkas vykdo
veiklg). Sie kriterijai, nors ir labai svarbiis, Reglamente néra i$samiai
paaiskinti, todé¢l juos aiSkinant buvo remiamasi rengéjy ketinimais,
analizuojama doktrina, pasitelkiami praktikos pavyzdziai. Nuoseklumo délei i$
pradziy buvo analizuojami pagrindiniy nemokumo byly jurisdikcijos klausimai
(atskirai juridiniams ir fiziniams asmenims), o po to teritoriniy. Atskirai aptarti
jurisdikcija lemianciy kriterijy apibrézimo ypatumai, iSsamiai analizuojamas
pavartoty sgvoky turinys, aptariama prezumpcijos, kad pagrindiniu interesy
vieta yra skolininko registracijos vieta, paskirtis, prezumpcijos paneigimo
kriterijai, analizuojamos pagrindiniy interesy administravimo vietos perkélimo
galimybés. Galiausiai pristatoma tarptautinés jurisdikcijos nustatymo susijusiy
Jmoniy grupés atveju problematika.

Penktoje dalyje analizuojami taikant Reglamentg galintys kilti procesiniai
klausimai, pateikiama pasitlymy, kokie procesiniai sprendimai vienu ar Kitu
atveju labiausiai atitikty Reglamento tikslus. Tai ankstesnes disertacijos dalis
papildanti dalis ir skirta jau susipaZinusiems su Reglamento nuostatomis,

taCiau ieSkantiems atsakymy, kaip uzpildyti reglamentavimo spragas.
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Siame skyriuje, analizuojant tiek Reglamento nuostatas, tiek Teisingumo
teismo praktika, paaiSkinama, kokie su nemokumo procesais susij¢ klausimai
taip pat paklifina j Reglamento taikymo sritj. Toliau aptariama teismy pareigos
ex officio nustatyti jurisdikcijg ir jvardinti keliamos nemokumo bylos rii§j
svarba bei $iy pareigy nesilaikymo pasekmés, nagrinéjami pozityvios
jurisdikcijos (kai keliose valstybése narése teismai sprendzia turj jurisdikcija
kelti pagrinding nemokumo bylg) ir negatyvios jurisdikcijos (kai keliose
valstybése narése teismai atsisako jurisdikcijos vienas Kito naudai)
konkurencijos atvejai, pateikiamos rekomendacijos, kokius procesinius
sprendimus priimti, kai keliose valstybése tuo pat metu sprendziamas
pagrindinés nemokumo bylos i§kélimo klausimas, o reglamente néra jtvirtinta
lis pendens taisyklé.

Pabaigoje pateikiami konkretiis pasitilymai Lietuvos jstatymy leidéjui dél
nacionalinés proceso teisés papildymy. Sie papildymai, nors ir néra bitini,
inesty daugiau aiSkumo praktikams, taikantiems Reglamenta.

Darbo pabaigoje autoré¢ suformulavo keleta Reglamento taikymo
rekomendacijy — iSvady:

1. Reglamente neaptarti pagrindiniy turtiniy interesy vietos perkélimo i8
vienos valstybés 1 kita padariniai. 2006 m. sausio 17 d. prejudiciniu sprendimu
Staubitz-Schreiber byloje Nr. C-1/04 Teisingumo Teismas §ig spragg uzpildé
tik 1§ dalies, nes pasisaké tik dél pagrindiniy interesy administravimo vietos
pasikeitimo po prasymo isSkelti nemokumo byla teismui pateikimo. Sitlytina
Sioje byloje suformuluotos iSvados, jog svarbi padétis, buvusi praSymo iskelti
nemokumo byla padavimo metu, netaikyti ir tiems atvejams, kai pagrindiniy
turtiniy interesy vieta perkeliama i$ vienos valstybés  kitg likus neilgam laiko
tarpui iki nemokumo bylos inicijavimo. Tokiomis situacijomis teismams
reikéty atsizvelgti | tai, ar pagrindiniy turtiniy interesy vieta buvo perkelta,
numatant realia nemokumo grésme ir galbiit siekiant palankesnés teisinés
padéties, ar tai buvo jprastos verslo perkélimo 1§ vienos valstybés ] kit
praktikos dalis. Teismui konstatavus, kad pagrindiniy interesy administravimo

vietos perkélimu galbiit buvo siekiama nemokumo proceso konkrecioje
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valstyb¢je, taip pat jvertinus, kaip tai turéjo jtakos treciyjy Saliy lukesCiams,
sitilytina nepripazinti, kad pagrindiniy interesy administravimo vieta pasikeité.
Toks aiSkinimas atitikty jurisdikcijos taisykliy nustatymo Europos Sajungos
lygiu vieng 1§ tiksly — panaikinti turto ar proceso perkélimo j kitg valstybe,
ieSkant palankesnés teisinés padéties, galimybes.

2. Reglamente nustatytos jurisdikcijos taisyklés yra imperatyvios ir
nesuteikia teismui ar suinteresuotiems asmenims pasirinkimo, kelti nemokumo
byla pagal Reglamentg ar pagal nacionaling teise. Taip pat néra galimybés
pasirinkti konkreCioje valstybéje kelti pagrinding ar teritoring byla (jeigu
konkrecioje valstybéje yra pagrindiniy interesy administravimo vieta, gali biti
keliama pagrindiné¢ byla, o kitose valstybése, jeigu skolininkas jose vykdo
veikla, Saluting). Todél sprendimo, kokia byla keltina konkreciu atveju, nasta
turi tekti teismui, o 1§ suinteresuoty asmeny nereikalautina nurodyti ieskinyje,
kokiag nemokumo bylg (pagrinding ar Saluting, ar taikyti Reglamentg) praSo
iSkelti. Dispozityvumo principo aspektu pakanka pripazinti suinteresuoty
asmeny teis¢ praSyti kelti konkrecios riiSies bylg (Siuo atveju teismas bty
saistomas praSymo dalyko) ir teis¢ praSyti nutraukti iSkelta (perkvalifikuotg)
nemokumo byla.

3. Reglamente numatyta pagrindiniy ir Salutiniy nemokumo byly sistema
lemia, kad gali kilti poreikis vienos riiSies nemokumo bylg perkvalifikuoti ]
kitos (pagrinding j Salutine arba atvirksc¢iai). Vienas i$ tokiy atvejy, kai, iSkélus
pagrinding byla, paaiskeja, jog kitoje valstybéje pagrindiné byla buvo iskelta
ankséiau. Siuo atveju véliau iskéles nemokumo byla teismas privalo pripazinti
pirmiau pagrinding bylg iSkelusio teismo jurisdikcijg ir laiko atzvilgiu véliau
iSkelta nemokumo byla nebegali biiti tesiama kaip pagrindiné. Proceso
koncentracijos ir operatyvumo tikslais tokig byla sitilytina teismui ex officio
perkvalifikuoti j Saluting ir testi jau kaip Saluting. Jmanoma ir atvirkstiné
situacija, t. y. kai teismas Saluting bylg ex officio turéty perkvalifikuoti }
pagrinding. Tokia situacija susidaryty, pavyzdziui, tada, kai kitoje valstybé¢je
iSkelta pagrindiné byla nutraukiama ir dél Sios priezasties iSnyko Salutinés

bylos iSkeélimo metu buvusi procesing klititis (Reglamento 16 straipsnis) kelti
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pagrinding bylg. Aktyvus teismo vaidmuo, prireikus, ex officio
perkvalifikuojant bylas, atitikty tick viesajj, tiek privac¢ius nemokaus subjekto
kreditoriy interesus, kad nemokumo procesas biity vykdomas operatyviai ir

nestabdomas ar nenutraukiamas vien dél procesiniy formalumy.
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