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“...the past has revealed to me how the future is being formed...”

[Teilhard de Chardin]
INTRODUCTION

Roman law occupies a unique place in the history of our civilisation: it can
confidently be called one of the strongest forces that contributed to the shaping of
Western civilisation. It was studied in European universities and had an enormous
impact on the development of legal doctrine in all the countries of continental Europe.
Roman law is not only the one that is the best known, the most fully developed and the
one that has had the largest influence on legal systems in the past; it is the law whose
history is still alive to this day.

Roman law and its scholarly legacy are still analysed in our day not only out of
historical curiosity, but mainly because they are indeed something useful and alive. The
true value and glory of Roman law is not so much in its laws as in its jurisprudence,
which is quite unique and unparalleled in all the history of law. Perhaps nowhere else,
not in any other country, did lawyers have such influence and such power in creating law
as they did in Rome, where they were not only people who applied the laws or teachers
who taught abstract theories, but they were also wise individuals who were capable of
adapting law to meet the needs of real life. Interpretation of the law and drafting of the
law, theory and practice: these were concepts that went together in a Roman lawyer’s
mind, with no separation between them. In general, the link between law and legal
science, in their understanding of law, was supposed to be so deep and harmonious that
jurisprudence could be the source of law, since law, legal science and justice made up a
seamless, indivisible continuum. Romans held the search for justice and its
implementation to be the very object of jurisprudence.

Analysis of Roman jurisprudence is also an excellent discipline in that it was
precisely the Romans who managed to simplify difficult legal concepts and make them
comprehensible even to common people. Finally, there is no discipline better placed to
educate not only people of the profession, who are capable of interpreting well concrete
texts, but also academics, who could progress higher on the basis of those texts and
could see the reasons and motives for which those texts originated, as well as the

possibilities for both stability and transformation.



Objectives, aims and tasks of the research. The objectives of the research are
expressed in its title: jurisprudence as a source of Roman law. Research into the Roman
legal science focuses on various periods in the development of Roman law and it seeks
to bring to light the value and particularities of the jurisprudence in each of the periods.

Even though in modern legal terminology the term °‘jurisprudence’ (Latin -
iurisprudentia) is used to denote the legal practice, in this dissertation the term
‘jurisprudence’ will be conceived, used and analysed in the very primal linguistic sense
in which it has been used and is still used: namely, the legal science. Nowadays legal
science is often used as a synonym for legal doctrine, therefore this synonym is also used
in this dissertation, as a reminder of the place of jurisprudence in the current legal
system.

This research focuses on the history of law and more precisely on the history of
Roman law, therefore, all attention is focused on the place of jurisprudence or legal
science in the long history of Roman law: from the oldest times to its rebirth in the late
Middle Ages. Other sources of Roman law are discussed only to the extent that they are
connected to the one being analysed in the dissertation and they are useful for revealing
the essence and the meaning of the object of the research.

From the viewpoint of legal theory, in the most general sense the sources of law
are factors that influence the creation and the spread of law; and that is the totality of the
real essence and meaning of law. However, in this research sources of law are conceived
of in the formal sense, as the external form of the existence and expression of law.

The sources of knowledge about Roman law allow us to get an insight into the
primary and the derivative lawmaking processes in Roman history and to get acquainted
with Roman attitudes to those types of lawmaking processes. The legal science is
relevant to the history of sources of Roman law from two points of view: because of its
value to the further development of Roman law and its importance to its teaching and
transmission.

The aim of this research is to highlight the value of Roman jurisprudence, its
influence on Roman law itself and on present day legal systems. In pursuit of the defined
goal of the research, the following tasks will be addressed in the dissertation:

e analysis of the place of jurisprudence in the system of other sources of Roman

law;



e analysis of the characteristics of Roman legal science at various stages of its
development;

e identification of the most outstanding law scholars and description of the value
and influence of their work on legal science.

Innovativeness and topicality of the research. First of all, it is very topical to
talk about jurisprudence as a source of Roman law because it was precisely legal science
that helped to keep Roman private law alive, something on which Roman lawyers
focused their fundamental attention and which formed the basis for the rebirth of Roman
law, by which we today are fascinated, and in which there is deep wisdom. The great
merit of Roman lawyers was that they managed to systematise the many aspects of
Roman private law in such a way that eventually there was a complete legal system, the
likes of which was not to be found in any other ancient civilisation. The lawyers of
Rome formulated many legal terms and principles that are still in use today.

The classical private law of Rome, on the basis of which the Emperor Justinian
made his codification, was almost entirely the product of the legal thought and legal
practice of lawyers, not the product of a legislative process. In a similar way to British
Common Law that evolved later on, which was also only minimally the result of a
legislative process, Roman private law evolved slowly in response to contemporary
notions of justice, not by way of legislative process.

Another reason why it is important to discuss the topic of jurisprudence and its
history and particularities is because it often remained, so to speak, in the shadow of the
codification of the Emperor Justinian, to which later researchers turned most of their
attention and still do. However, in fact, earlier lawyers are to be thanked for much of
what was created and formalised, such as the Digests, which, it can be said, are the most
important part of the codification. They were the result of many centuries of evolution.
Therefore, the legal science enshrined in the codification does not exclusively reflect the
full path followed by jurisprudence over a long historical period. That is understandable,
since the normative compilation method cannot capture everything — all the opinions and
judgements of all the lawyers of various historical periods. Nevertheless if we look
separately at each historical period and the lawyers and their works that were significant

in it, we will find more diverse opinions and details of activities undertaken, whereas the



text of the Digests is based more on generalisations and differentiations of statements of
principles, with special focus on the classical period — the age in which legal science
flourished — and its legacy.

Jurisprudence — the doctrine of law — is very important even today. As Professor
Valentinas Mikelénas states, this 1s so for these reasons foremost:

e first, it mostly presents a systematic and rational analysis of current law, therefore
to reject jurisprudence would be tantamount to rejecting rationality;

e second, legal scholars are generally more independent, which enables them to
deliver unbiased interpretation of the law, which the courts can use to strengthen the
objectiveness of their own judgements and also their independence in general;

e third, legal doctrine often does not limit itself to an analysis of national law. It is
equally interested in analysing the practices of national courts, and with the application
of comparative method — the laws, jurisprudence and court practice of other lands too. In
this sense legal doctrine offers ways of solving problems of legal interpretation and
application that arise in court practice and it is held to be one of the most informative
(from various aspects) of sources of legal interpretation;

e fourth, legal doctrine formulates the canons of legal interpretation and legal
argumentation, it provides the definition of legal concepts, explains the content of legal
principles and so forth. These postulates of legal doctrine can be relied on for explaining
law in court with or without additional argumentation;

o fifth, a certain stability is characteristic of legal doctrine, since the rules and legal
canons formulated by legal science are stable for a certain period and not easily
demolished: new concepts can be created only by negating the earlier ones in an
argumented way. The stability of legal doctrine influences the stability of legal
interpretation and legal practice.

It can be observed that in passing judgement Lithuanian courts often rely on
scholars’ opinions and the legal doctrine they create. For example, in judgements of
colleges of judges of the Civil Law division of the Lithuanian Supreme Court, more than
once the judgements have referred to academician Vytautas Mizaras’ scholarly work
about authors’ rights (,,Autoriy teisés: civiliniai gynimo btidai*). Other courts often

argue their decisions on the basis of legal doctrine.



On the subject of various branches of national law, the evolution of law is also
affected by the jurisprudence of constitutional law. Professor Egidijus Jarasiiinas states
one could qualify as the doctrine of constitutional law all the academic evaluation of
constitutional legal realities: the various academic views, conceptions, theories and ideas
presented in articles, academic publications, conferences and seminars and academic
discussions. The doctrine of constitutional law is also being developed in the conclusions
and deliberations of the Constitutional Court of the Republic of Lithuania. The effect of
the legal ideas raised by this Court on legal practice, legal studies and on public legal
awareness is self-evident.

Professor Egidijus Kiiris distinguishes two meanings of the concept of
‘constitutional doctrine’:

e concepts and theories developed by legal scholars;
e official constitutional doctrine formulated by the Constitutional Court of the
Republic of Lithuania, this being the official interpreter of the Constitution.

Professor Egidijus Sileikis defines the constitutional jurisprudence as a scholarly
(in terms of academic scholarship as well as judicial scholarship) expansion and
deepening of materials of the general formal constitutional construction of the state of
the nation, a particular kind of enrichment of the contents of the Constitution
(simultaneously a factual creation of constitutional law!), a certain objectively based
system of assertions and principles, concepts or associated doctrines (in the broadest
sense — common law doctrines), which has some normative (specifically imperative)
effect on the formulation and management of laws and on the administration of justice
(not to mention national legal awareness and or legal culture!).

As for criminal law, legal science is valued as an important intermediary between
legislators and practitioners: on the basis of academic research, recommendations are
made not only concerning possible improvements in the practical application of the
penal code, but also to legislators concerning improvements to the laws themselves.

Legal doctrine is also a very important source of civil law.

Alongside national legal doctrine, no less important is legal doctrine in other
countries. For example, when law is being explained on the basis of comparative

method, analysis of other countries’ legal doctrine is indispensable. Foreign legal
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doctrine 1s also very important when applying national law, especially when the law in
question has been adapted from foreign models or has otherwise originated from foreign
legal systems.

Article 38 of the Law on the International Court of Justice gives a classic list of
sources of international law it also states the doctrine of law:

‘I. A court that has to decide disputes that are referred to it according to
international law shall apply:

a) international conventions, whether general or specialised, that set the norms
clearly acceptable to the countries that are parties to the dispute;

b) proof of that the law is internationally accepted in general practice;

c) the common principles of law accepted by civilised nations;

d) with the proviso stated in the provisions of Article 59, court judgements and
the doctrine of the most highly qualified specialists in public law of various countries, as
additional means of establishing the legal norms.

2. This provision does not take away the possibility of a court deciding a case ex
aequo et bono, if the parties agree with this.

The list should also be supplemented by countries’ unilateral instruments, which
can also be sources of international obligation’.

Professor Vilenas Vadapalas mentions that in classical international law, when
there were comparatively few international treaties, and the practice of international law
and arbitration was limited, the importance of jurisprudence was quite high. The
conclusions of noted scholars such as Hugo Grotius, Emmer de Vattel, Dionisio Anzilotti
and Lassa Oppenheim were often cited in the decisions of international courts and
arbitration. The complexity of international law was influenced by the fact that the
International Court Statute recognised legal doctrine as an auxiliary means of
establishing the norms of international law. Academic analysis can quite specifically
explain the norms of international law and their content. Academic conclusions play a
particular role in the codification process of international law.

As Professor Valentinas Mikelénas states, in international private law, legal
doctrine also played and still plays a very important role. Because of the insufficient
reach of statute law and its lack of systemisation, legal science and legal practice have

since olden times in many countries been the basic sources of international private law.
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Legal doctrine, by providing a theoretical analysis of issues in international private law,
encourages legislators to regulate unclear conflicting issues. The high standard of
codification of international private law in some countries can be explained by a strong
jurisprudence of international private law. The influence and importance of legal
doctrine for international private law is confirmed by the circumstance that in many
countries there are special periodic publications that analyse the theoretical and practical
problems of international private law. In the analysis of court practice it is seen that legal
science both improves and expands it. When legal doctrine is weak, court practice loses
a very important source that could otherwise be used in resolving complicated
conflicting issues.

Therefore jurisprudence has always been topical and important. It is the author’s
view that it always was, still is and always will be worth discussing this subject. This is
particularly true of the Roman legal science, which holds the roots of Western legal
tradition. Even without knowing whether there is anyone who doubts the value of
Roman law, one could say that this is like trying to prove the obvious.

Even though much attention has already been paid to this topic in the literature of
various periods, it is a topic worthy of being reiterated and remembered. Furthermore, in
the author’s opinion, each new research project is different and it looks at this subject
differently each time, from a different angle, raising different hypotheses and sometimes
discovering and presenting something new. The innovation of this dissertation is best
reflected in that for perhaps the first time in Lithuania, Roman jurisprudence and its
evolution are presented and analysed in a concentrated manner, systematically dealing
with the most important periods and particularities of the Roman legal science and its
contribution to the traditions of Western law.

Research review. There has always been interest in Roman law, the cradle of
Western legal tradition. In various periods there has been a lot of research, writing and
discussion about it, in an attempt to identify its most important aspects and qualities. In lands
where Roman law origins lie, attention is paid to this topic in almost every textbook on the
history of law. Nor is it neglected in Lithuania and other countries, being analysed and
mentioned in researchers’ works, as befits the unforgettable starting point from which all
began. Nonetheless, most often the attention is focused on Roman private law and its

nstitutions.
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The subject of Roman jurisprudence that is analysed in this dissertation received
varying degrees of attention in the literature of Lithuania and of other countries: some
aspects of the subject were analysed in great detail, others in less detail. However this well
of knowledge is inexhaustible: no matter how much is achieved in this field, there is
always something left to search for, to discover and to explore. Roman law itself is so
voluminous and deep, still hiding so many secrets, that as one turns the pages of history
and analyses learned volumes written by scholars of this subject, there can always be found
something new to say, to be seen from a new angle, to be the subject of a hypothesis, or
something that has undeservedly falling into oblivion and needs to be restated.

Nonetheless, certain Romanists and law historians stand out that have dedicated
more attention to the study of Roman law and whose writings are most relied on when
seeking knowledge in the subject being studied. These are the scholars that strove to
discover and identify the essential characteristics of Roman law and jurisprudence and
the Romans’ contribution to legal science in general.

In this field, deserving of special mention are the scholarly works of Vincenzo
Arangio Ruiz, Giovanni Baviera, Harold Joseph Berman, Biondo Biondi, Mario Bretone,
Biagio Brugi, Giosue Carducci, Ennio Cortese, Giovanni de Vergottini, Gian Luigi
Falchi, Paul Fréderic Girard, Antonio Guarino, Charles Homer Haskins, Harold Dexter
Hazeltine, Herbert Felix Jolowicz, Hermann Kantorowicz, Theodor Kipp, Jan
Kodrebski, Wolfgang Kunkel, Eugéne Lerminier, Matteo Marrone, Carlo Alberto
Maschi, Vincenzo Piano Mortari, Barry Nicholas, Guglielmo Nocera, Aldo Petrucci,
Anna Pikulska-Radomska, Salvatore Riccobono, Arthur Schiller, Fritz Schulz, Gisella
Bassanelli Sommariva, Peter Stein, Mario Talamanca, Olga Tellegen—Couperus, Walter
Ullmann, Letizia Vacca, Paul Vinogradoff and Hans Julius Wolff.

Nor is Roman law terra incognita in Lithuania. Special mention can be made of
professors Stasys Veélyvis, Ipolitas NekroSius, Vytautas Nekrosius, Pranciskus
Vitkevicius, Mindaugas Maksimaitis and Antanas Tamosaitis, whose comprehensive
academic research into Roman law has clarified some important aspects of it. It is thanks
to them that we can explore in Lithuanian literature the wellspring that gave rise to the
Western legal tradition. It must also be acknowledged that our professors were more
interested in Roman private law and its institutions.

This dissertation makes use of existing literature about Roman law and
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jurisprudence in an effort to systemise the research results achieved on this subject, to
evaluate them, to state the most important findings and to present the research-derived
conclusions.

Research methods. The basic research method used in this dissertation is the
historical method, because only by analysing legal issues from a historical perspective is
it possible to get the best penetration to the core of the subject. When this method is
used, the reasons for and the meaning of the evolution of Roman jurisprudence and the
changes in it are revealed.

The comparative method is also used in the dissertation. The German law
philosopher Ludwig Andreas Feuerbach has stated that ‘the most productive source off
discovery in each empirical science is comparison and combination; and it is only
through various contrasts that the object of study begins to be seen more clearly. It is
only through studying similarities and differences and the reasons for them that we
manage to thoroughly examine the properties and internal essence of each object’. The
application of the comparative method and systemisation enables the object of the
dissertation to be studied as a system, an analysis of the opinions expressed in the
literature to be undertaken, general conclusions to be drawn and the most important
aspects of the topic in question to be highlighted.

Also applied in the dissertation are the linguistic method and the logical method
(which are often applied together).

The essence of the teleological method of explaining law can be described as the
interpreter’s desire to define the aims and tasks of the particular law being studied. By
using this method in the dissertation, the intention is to reveal the aims for which Roman
jurisprudence strived.

Therefore, in pursuit of the defined goal of the research, the methods used are
historical, comparative, systemising, linguistic, logical and teleological. These research
methods are used to analyse and describe the sources of Roman law, the writings of
Romanists and their evaluations and opinions. It is endeavoured to formulate certain
conclusions, including on issues where the sources in the academic literature are still at the

stage of presenting hypotheses and the issues are still being discussed.
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CONTENT OF THE DOCTORAL DISSERTATION IN BRIEF

The dissertation consists of an introduction, five chapters and conclusions.

The structure of the dissertation was shaped by the fact that Romanists usually
divide the venerably long history of Roman law into four periods:

e the oldest or royal period, from 753 BC to the middle of the 3rd century BC;

e the period of development of Roman law or the republican period, the last three
centuries of the BC era;

e the classical or principate period, the 1st to 3rd centuries AD;

e the post-classical period, period of decadence or the dominate period, from the
middle of the 3rd century AD to 565 AD, the year of the Emperor Justinian’s death.

These four periods in the development of Roman law match the first four chapters
of the dissertation, while the fifth chapter focuses on the period of the rebirth of Roman
law.

The first chapter of the dissertation discusses the oldest times and aspects of the
activity in the sphere of law by religious leaders.

The pagan pontiffs (Latin - pontifices) were the first legal commentators, the first
lawmakers and the first lawyers. The religious law administered by the pontiffs in the
earliest times was very important in Roman life, and religion generally was one of the
basic conceptual ideas, understood as conformity to behaviour that the gods demand and
may demand from humans. Furthermore, according to Marcus Tullius Cicero, Romans
believed that everything happens according to the will of the gods, and they felt
themselves to be the inheritors of a divine mission to create social and political order in
the world. The task of the clergy was to interpret quae voluntas deorum immortalium
esse vidaetur. Such an interpretation was mostly based on religious outlook and
experience. The collective decision of the pontiffs was equated to the will of the nation
and of the gods quod tres pontifices statuissent, id semper populo romano, semper
senatui, semper ipsis dis immortalibus satis sanctum, satis augustum, satis religiosum
esse visum est. A maxim of those times, narra mihi factum et dabo tibi ius, can be
characterised as a relationship between the pontiffs and those who approached them.

The earliest period of jurisprudence, the era of the pontiffs, is equated to an era of
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the monopoly of the clergy. The first incursion on this monopoly, it is thought, was the
appearance of Leges duodecim tabularum. According to some commentators, the
appearance of this phenomenon of especially great importance to the Romans can be
considered to be the first stage of the laicisation of law. Another ‘incursion’ into the
monopoly of the pontiffs relates to the legendary incident when Graeus Flavius,
secretary of the famous Appius Claudius Caecus, published an account of legal
procedures that were formerly known exclusively to the pontiffs. Commenting on the
importance of the published texts, Marcus Tullius Cicero stated that they were very
significant, because they enabled individuals to take part in the legal process without
consulting the pontiffs and without asking their opinion. About 300 BC another text was
published that also had no less an impact on reducing the power of the clergy — Lex
Ogulnia, which abolished the patricians’ monopoly on becoming pontiffs and gave
plebeians the right to participate in the activities of the College of Pontiffs. In this
context, speaking of the total disappearance of the pontiffs’ monopoly on legal matters, it
behoves to mention the first plebeian pontifex maximus — Tiberius Coruncanius, who
initiated special public teaching of law — publice profiteri. These developments made it
possible to start a new era in legal science.

In the second chapter of the dissertation, the secularisation of jurisprudence is
analysed and the changes relative to the earliest times are discussed, with special
mention of the most noteworthy legal scholars of the period and the Greek influence for
the Roman law.

As the power of Rome grew and the social and economic spheres developed, the
old laws were not adequate for the needs of the people of that time. Neither the form nor
content of the laws was suitable to meeting the needs of contemporary Rome that was
then growing and becoming a world power. As has already been stated, the laws of the
earliest times were closely interwoven with religion, quite formally. The time had now
arrived for the law to become more liberal, more secular. Jurisprudence, having been
born in the exclusive caste of religious practitioners and later adopted by secular jurists,
strove to further maintain and confirm its Roman values, particularly aequitas and
humanitas.

The practitioners of the new secular jurisprudence, like the earlier pontiffs, were

mainly dedicated to answering legal questions — respondere de iure. In giving their
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responsa, the lawyers also influenced the development of private law. It is known that
from about the second century BC some lawyers began to compile collections of
responsa that they had given and which were being used in legal practice. In such
collections the lawyers summed up the most important cases and the judgements and
arguments in those cases, sometimes also the rules of the law that were relied on in the
case. This literature became a very important and very original part of Roman culture, as
it led to the spread of Roman law all over the known world. Right until the end of the era
of classical jurisprudence, the responsa remained the point of reference of lawyers’
work. It was as important as the Romans’ much vaunted law itself.

In the literature, the legal science of this period are generally considered to have
been influenced by Greek philosophers, whereas earlier the interpretation of statutes was
based on a straightforward idea of implementing justice. The new tendency of the period
showed traces of rhetoric and logic, likewise the elevation of dialectal method.
Nevertheless, in the opinion of most authors, the influence of Greek philosophers in
Roman law should not be overstated, since Roman jurisprudence, as already mentioned,
was oriented to practical outcomes, whereas Greek philosophers were inclined toward
speculative visions. It should also be noted that Roman lawyers were not influenced by
some specific theoretical concept and they did not seek to create abstract theoretical
systems. They took on concrete cases, in which they tried to find a fair solution that it
would be feasible to apply in practice. Although indirect Greek influence cannot be
totally denied, especially through such elements of Greek culture as rhetoric, philosophy
and grammar, legal science definitely developed in Roman hands.

The third chapter of the dissertation deals with the classical age — the principate
period — in which Roman jurisprudence flourished. The activities of the Sabinian
(Cassian) and the Proculian law schools and the leading personalities of the post-Hadrian
period and their influence on the law of this period are analysed.

As well as the start of the classical period, we can talk about a new age for the law
and the study of the law. In the classical period the classical private law evolves, which
in the republican period was still divided into ius civile and ius honorarium. Lawyers
were an unalienable, essential element in law. This explains why the Emperor August
began to give ius publice respondendi ex auctoritate principis, which created the

possibility for lawyers to participate authoritatively in the development of law.
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It is quite rightly stated in the legal literature that the classical period can be
divided into two parts: one can separate the period from the Emperor August to the
Emperor Hadrian and it is dedicated to the Sabinian (Cassian) and the Proculian law
schools, which encompassed the best known lawyers of the 1* and 2™ centuries AD, and
the other period is from the Emperor Hadrian, in which there were already efforts to
concentrate and centralise the management of law in the hands of the princeps and the
bureaucratic structure that was submissive to him.

After the time of the Emperor Hadrian, as in earlier times, jurisprudence paid a lot
of attention to casuistic works and literature that incorporated rules and definitions,
likewise to literature intended for use in teaching law in an institutional form. An
outstanding contribution to the legal science of Roman law at this time was made by the
lawyers’ opinions in their responsa. These helped Roman lawyers create a legal system
in which every effort was made to apply not the letter of the law, but the spirit of the law,
guided by a sense of justice and practical considerations. The genesis of some collections
of opinions lies precisely in legal practice, they were conceived of and intended for use
in legal practice. As has already been mentioned, Roman law was indeed practice-
oriented, therefore, when it was rediscovered in the Middle Ages, it served as an
adequate basis for the development of common European jurisprudence.

One more aspect that should be emphasised when talking about the classical
period is aequitas, a guiding criterion for the making of fair legal judgements. For
Romans, fairness was the yardstick for evaluating and correcting existing laws and a
maxim for explaining and applying the law, which enabled lawyers to look to not only
the letter of the law, but to remember its spirit, the purpose for which it was adopted.
Indeed, aequitas was the foundation for the emergence of new norms of law and for
adapting the old ones to the changing circumstances of society. Rudolph Stammler
considered the belief in fairness to be the most praiseworthy aspect of Roman
jurisprudence: ‘That, in my opinion, is the major contribution of the lawyers of the
classical period of Rome, their never-fading value. They had the courage to raise their
gaze above the everyday issues and onto the totality. Even while considering the status
of each particular narrow case, they focused their thoughts beyond, onto the guiding
pole-star of all law, or more precisely — onto the incarnation of justice in life’.

In the fourth chapter the post-classical period is discussed, likewise the reasons

18



for the decline of jurisprudence and the most important sources of law in which Roman
jurisprudence is reflected.

A strong impetus for the decline of jurisprudence came from the clear priority
given to normative sources, especially Imperial decrees. The creativity of legal science
was driven into the shadows, along with a scientific and methodological approach.
Jurisprudence then became no longer concerned with the creation of law but with the
study of the work of lawyers of earlier periods (especially the classical period) and with
simplifying their writings and compiling collections and first codifications. This material
was important and it was used in courts and law schools, even though it mostly
concentrated on the most popular authors and their best known works, without
attempting to achieve completeness or deep analysis. Nevertheless, the input of law
schools into jurisprudence and into Roman law itself is enormous: not only because the
majority of the teachers contributed strongly to preparing texts for the Emperor
Justinian’s Codification, especially the Digests, but also because they safeguarded and
cherished the law, the legal science of earlier times and propagated it at a time when the
Roman jurisprudence was in a state of stagnation.

It can be considered that the upturn in legal science was due to the Emperor
Justinian’s Codification, which strove for clarity of laws, harmonisation and
rationalisation of the sources of law, the removal of doubts and contradictions from law
and, finally, an understanding of the law in operation and its purposeful application.
Most attention was paid to the Digests, as these covered a myriad of extracts from the
works of Roman lawyers on a wide variety of legal issues. This was a legacy of the
jurisprudence of earlier times, the result of earlier legal science. However, the
Codification provided the lawyers only with the job of applying law and orally
explaining legal texts, since the Emperor had taken for himself the functions of creating
and interpreting law.

In the fifth chapter attention is focussed on the law schools of the glossators and
the commentators, which breathed new life into Roman law and helped it spread over the
whole Western world, in which the ideas of Roman law still live on to this day.

In the 11™ and 12" centuries the economic life of Europe greatly improved,
especially trade, but its further development faced a large obstacle in the form of the old

customary law, which was applicable to a closed society. There was an evident need to
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overcome the particularism of law and to generally regulate the life of the nation and the
society from a broader legal outlook. Roman law provided excellent opportunities for
resolving these issues. An unexpected stimulus for the revival of forgotten Roman law
came from the discovery of an old manuscript of Justinian’s Digests (which are a legacy
of the legal thinking of scholars of Roman law) in an Italian library in Pisa in the 1"
century. This caused considerable interest and gave an impulse for the rebirth of Roman
law.

Most of the work relating to this creation, and the credit for it belongs to the law
school of the Bologna glossators. The glossators thoroughly researched the texts of the
Digests, interpreted them, distilled the legal principles from them and passed them on to
others. Although we call them a ‘school’, that ‘school’ grew into the first university in
the Western world. This Alma Mater Studiorum attracted thousands of students from many
countries, who, upon completion of their studies, spread its spirit through the world. The law
school of the Bologna glossators is also very important because not only was Roman law
reborn here, this was also the birthplace of legal studies. The law school of the Bologna
glossators did indeed perform an enormous feat in reviving classical Roman law,
explaining the rather antiquated and difficult to understand terms and texts and
formulating important legal definitions on the basis of casuistry. The roots of Western
legal tradition can be found in the achievements that symbolise the law school of the
Bologna glossators: legal texts, the scholastic method of analysis and synthesis and the
teaching of law in European universities. It is Roman law that gave all of Europe most of
its basic legal vocabulary. The scholastic method has remained right up to the present
day the dominant mode of Western legal thought.

Thanks to the commentators Roman law and legal studies spread even further.
The new legal movement started by the commentators meant greater demands for
freedom in both legal thought and legal practice. They were open to new ideas, but at the
same time they accepted rational principles of law and drafted new, creative laws, all the
while seeking to embody the essence of justice. The commentators supplemented Roman
law with elements taken from Canon law and local laws of Italian cities. This expanded
Roman law became the universal law — lex generalis — of the new world.

Thus, in the second half of the Middle Ages, Italian lawyers from glossator

Irnerius to commentator Bartolus da Sassoferrato created, on the model of the Digests
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and on the basis of the reborn Roman law and Roman jurisprudence, a new, modern
system of Roman law that embodied the idea of general fairness, and this has survived
for centuries. The period of rebirth of Roman law that was initiated by the law schools of
the glossators and commentators gave the whole of Europe a foundation for an idea of
general law, as well as terminology for legal thought, grammar and a host of legal rules.
From the very outset of Roman jurisprudence until its golden age, Roman lawyers
carried in their consciousness a sense of what is divine, what is human, what is just and
what is unjust, what the facts of life are and what the chances are of improving the law.
Roman jurisprudence provided the basis for the renaissance of Roman law and its

consolidation in Europe.
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CONCLUSIONS

e Roman jurisprudence was created and spread on the basis of Roman values such
as aequitas and humanitas, creativity, which manifested itself in the preparation of
responsa and the performing of interpretatio. The creators of Roman legal science
conceived of the essential harmony of a useful system of laws that incorporated both
theory and practice. This enabled jurisprudence to become established in other countries
that practised Roman law and thereby to influence the very development of Roman law.
Roman private law is almost exclusively the result of the legal thought and legal practice
of representatives of Roman legal science.

e The value and importance of Roman jurisprudence for Roman law itself was
never in doubt right from the earliest times, when the pontiffs were the sole creators and
interpreters of the law. During the republican period, lawyers, public servants and
ordinary citizens consulted the legal scholars for the responsa that they would give.
Although the responsa were not binding, they were highly valued when seeking to
interpret the law and to fill in its gaps. Nevertheless, only in the classical period did
jurisprudence attain the status of a formal source of law, when the Emperor August
began issuing ius publice respondendi ex auctoritate principis. It is precisely this period
that is held to be the golden age of Roman law, when the responsa and interpretation,
legal studies and legal literature reached their zenith. Jurisprudence was also declared to
be a formal source of law in the Citations Decree of Valentinianus I1I, which for the first
time clearly specified which legal scholars’ works could be regarded as official source of
law. An understanding of the value of Roman jurisprudence and its importance is
witnessed and crowned by the Digests of the Emperor Justinian.

e The renaissance of Roman law and its influence on the creation of private law
systems all over Europe is not attributable to Roman law itself as a system of norms: this
could not have been achieved by the texts themselves and their inbuilt rules of law,
without explanation of their value and purpose. Roman law was embraced thanks to
jurisprudence: only after Roman law was analysed, interpreted and commented upon by
legal scholars did it become clarified, comprehended and then accepted, adapted and

implemented in the law of later periods.
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JURISPRUDENCIJA KAIP ROMENU TEISES SALTINIS

»-..praeitis man atveéré tai, kaip kuriama ateitis...*

[Teilhard de Chardin]

Reziumé

Romeény teisé uzima unikalia vieta miisy civilizacijos istorijoje — ja drasiai galime
tvardyti kaip vieng stipriausiy, Vakary teisés civilizacija suformavusiy, veikusiy jégu, ji
buvo ir yra studijuojama Europos universitetuose, ji padaré¢ didziulg itaka doktrinos
vystymuisi visose kontinentinés Europos valstybése. Romény teis¢ néra tik geriausiai
zinoma, labiausiai iSvystyta ir didZiausig itaka teisinéms sistemoms padariusi praeityje —
ji vienintelé, kurios istorija gyva iki $iy dieny.

Romény teisés, jos mokslo palikimas ir dabar analizuojami tikrai ne tik dél
istorinio smalsumo, taciau labiausiai d¢l to, kad tai iSties yra kazkas naudingo ir gyvo.
Tikroji romény teisés verteé ir Slove glidi ne tiek ju istatymuose, kiek jurisprudencijoje,
kuri tokia unikali ir vienintelé visoje teis€s istorijoje. Turbiit daugiau n¢ viename kraste,
né vienoje valstybéje teisininkai neturéjo tiek itakos ir tiek galiy formuojant teisg, kiek
Romoje, kur jie nebuvo tik istatyminés teisés taikytojai arba mokytojai, déstantys
abstrakcCias teorijas, jie buvo iSmintingi asmenys, sugebantys teis¢ pritaikyti gyvenimo
poreikiams. Teisés interpretavimas ir jos kiirimas, teorija ir praktika — Sios savokos
romény teisininkams buvo suvokiamos kartu, neatskiriant vienos nuo kitos. Apskritai
rySys tarp teisés ir mokslo, ju supratimu, turéty biiti toks gilus ir harmoningas, kad pats
mokslas galéty buti teisés Saltinis, nes teis¢, teisés mokslas ir teisingumas sudaro
neperskiriama, neatsiejama visuma. Biitent jurisprudencijos objektu roménai laiké
teisingumo paieska ir jo igyvendinima.

Romeény teisés mokslo analizé¢ yra puikiausia mokykla dar ir dél to, kad biitent
romeénai sugebéjo sunkias teisés savokas supaprastinti, padaryti jas suprantamas ir
paprastiems Zmonéms. Galiausiai néra mokslo, kuris geriau galéty i1Smokyti ne tik
profesijos Zmones, sugebancius gerai interpretuoti konkrety teksta, bet ir mokslo
zmones, kurie pasiremdami tekstais sugebéty pakilti aukS$¢iau juy ir pamatyti ju
atsiradimo priezastis bei tikslus, teisés pastovumo garantijas ir transformacijos

galimybes.
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Darbo objektas, tikslas ir uZdaviniai. Darbo objekta iSreiSkia jau pats
disertacijos pavadinimas — tai jurisprudencija kaip romény teisé€s Saltinis. Romeény teisés
mokslo tyrimas atlieckamas skirtingais romény teisés vystymosi laikotarpiais, siekiant
atskleisti jurisprudencijos reik§Sme ir ypatumus kiekviename ju.

Nors Siuolaikinéje teisingje terminologijoje jurisprudencija (lotyny k. -
iurisprudentia) neretai jvardijama kaip teismy praktika, darbe ji suvokiama, naudojama
ir analizuojama pacia pirmine, lingvistine, nuo seniausiy laiky vartota ir tebevartojama
reikSme ir prasme — tai teisés mokslas. Dabar teisés mokslas daznai vartojamas kaip
sinonimas teisés doktrinai, todél darbe kaip sinonima bus galima sutikti ir Sia savoka,
uzsimenant apie teisés mokslo vieta Siuolaikinéje teisinéje sistemoje.

Sis darbas skirtas teis¢s istorijai, dar tiksliau — romény teisés istorijai, todél visas
démesys koncentruojamas 1 jurisprudencijos, teis€s mokslo, vieta ilgaamz¢je romény
teisés istorijoje: nuo pat seniausiy laiky iki jos atgimimo vélyvaisiais viduramziais. Kiti
romény teisés Saltiniai aptariami tiek, kiek jie susij¢ su darbe analizuojamu, naudingi
tyrimo objekto esmei ir prasmei atskleisti.

Teisés teorijos pozilriu, bendriausia prasme teisés Saltiniai yra veiksniai,
veikiantys kuriant ir plétojant teise, tai visa, kame glidi tikroji teisés esme ir prasme.
Taciau Siame darbe teisés Saltiniai yra suvokiami formaligja prasme, kaip iSoriné teisés
1Sraiskos ir egzistavimo forma.

Romeény teisés pazinimo Saltiniai mums leidzia zvelgti | pirminj ir iSvestinj teisés
kiirima romény istorijoje ir susipazinti su romény pazitiromis { tas teisés kiirimo rusis.
Teisés mokslas romény teisé€s Saltiniy istorijai {domus dviem poziiiriais: savo reikSme
tolesniam romény teisés vystymuisi ir savo svarba jos mokymui bei perdavimui.

Darbo tikslas — atskleisti romény jurisprudencijos reikSmg, itaka paciai romény
teisei bei Siuolaikinéms teisés sistemoms. Siekiant uZsibrézto tyrimo tikslo, darbe
sprendZiami tokie uzdaviniai:

e iSnagrinéti jurisprudencijos vieta kity romény teisés Saltiniy sistemoje;
e iStirti jos ypatumus skirtingais romeény teisés vystymosi laikotarpiais;
o jvardyti rySkiausius teis€és mokslo atstovus ir atskleisti ju darby reikSmg bei itaka

teisés mokslui.
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Darbo aktualumas ir naujumas. Apie jurisprudencija kaip romény teisés Salting
pirmiausia labai aktualu kalbéti dél to, jog bitent teisés mokslas padé¢jo iSsaugoti
privating romeény teisg¢, kuriai romény teisininkai skyré pagrindini démesi, kuri buvo
romény teisés atgimimo pagrindas, kuria mes ir Siandien zavimés, kurioje gludi tiek
1Sminties. Didziulis Romos teisininky nuopelnas yra tai, kad jie sugebéjo labai
vairialype ir daugiaSake romény privating teis¢ susisteminti taip, kad ji tapo iSbaigta
teisés sistema, kokios nerasime jokioje kitoje antikingje valstybé¢je. Romos teisininkai
suformulavo daug teisiniy terminy, teisiniy principy, kuriais sékmingai naudojamés iki
Siy dieny.

Klasikiné romény privating¢ teis€¢, kurios pagrindu sudaryta imperatoriaus
Justiniano kodifikacija, yra beveik iStisai teisininky teisinés praktikos, teisinés minties, o
ne istatymy leidybos produktas. Panasiai kaip véliau angly bendroji teise, kuri taip pat tik
maza dalimi buvo istatymuy leidybos rezultatas, ji vystési pamazu artikuliuojant esama
teisingumo samprata, o ne istatymy leidybos budu.

Jurisprudencijos tema, jos istorija, ypatumus svarbu aptarti ir dél to, kad daznai ji
likdavo tarsi imperatoriaus Justiniano kodifikacijos, kuriai vélesniy laiky tyréjai skyre ir
skiria bene daugiausia démesio, SeSelyje, o juk 1§ tikryjy daug dalykuy sukurta,
suformuota ir ankstesniy laiky teisininky déka, juk Digestai, galima sakyti, svarbiausia
Sios kodifikacijos dalis, buvo ilgu amziy vystymosi rezultatas, ir todé¢l vien joje ikiinyta
teis€ nepilnai atspindi ta kelia, kurj teisés mokslas nuéjo per ilga istorinj laikotarpi. Tai
tam tikra prasme suprantama, nes norminis kompiliacijos pobiidis ir negal¢jo aprépti
visko — visy skirtingy istorijos laikotarpiy teisininky darbu, ju nuomoniy, sprendimuy. Vis
délto jei ziurésime atskirai i kiekviena laikotarpi, jame pasiZzymeéjusius teisininkus bei ju
darbus, rasime daugiau jvairiy nuomoniy, veiklos ypatumy, o Digesty tekstas remiasi
daugiau apibendrinimais bei principiniy nuostaty iSskyrimu, ypatinga démesi skiriant
klasikiniam laikotarpiui — teisés mokslo suklestéjimo amziui — ir jo palikimui.

Jurisprudencija — teisés doktrina — labai svarbi ir dabarciai. Kaip teigia profesorius
Valentinas Mikelénas, taip yra pirmiausia del tokiy priezasCiy:

e pirma, ji dazniausiai pateikia sisteming ir racionalig galiojancios teisés analize,

todél neigti teisés doktring biity tolygu neigti racionaluma;
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e antra, mokslininkai teisininkai yra bene labiausiai nepriklausomi, kas leidzia
mokslininkui pateikti neSaliSka teisés interpretacija ir ja remdamasis teismas gali
sustiprinti tiek savo sprendimo neSaliSkuma, objektyvuma, tiek savo nepriklausomuma
apskritai;

e trecia, teisés doktrina daznai neapsiriboja tik nacionalinés teisés analize. Ji taip
pat yra suinteresuota analizuoti nacionaliniy teismy praktika, o taikydama lyginamaja
metoda — ir uZsienio valstybiy teise, jurisprudencija bei teismuy praktika. Tad teisés
doktrina siiilo teismuy praktikoje kylanciy teisés aiSkinimo ir taikymo problemuy
sprendimo biidus ir laikytina vienu i§ informatyviausiy (ivairiais aspektais) teisés
aiskinimo Saltiniy;

e ketvirta, teisés doktrina formuluoja teisés aiSkinimo, teisinés argumentacijos
kanonus, pateikia teisiniy savoky definicijas, aiSkina teisés principy turini ir taip toliau.
Siais teisés doktrinos postulatais galima vadovautis teismo procese aiskinant teise be
papildomos argumentacijos arba juos dar papildomai argumentuojant;

e penkta, teisés doktrinai biidingas tam tikras stabilumas, nes teisés mokslo
suformuluotos taisyklés, teisinés tiesos kuri laika yra pastovios ir néra lengvai
sugriaunamos — nauja koncepcija galima sukurti tik argumentuotai paneigus
ankstesniaja. Teisés doktrinos stabilumas daro itaka teisés aiSkinimo, o kartu — ir teismu
praktikos stabilumui.

Galima pastebéeti, kad ir Lietuvos teismuose priimant nutartis remiamasi
mokslininky nuomonémis, ju kuriama teisés doktrina. Stai Lietuvos Auki¢iausiojo
Teismo Civiliniy byly skyriaus teis¢ju kolegiju nutartyse ne karta remtasi mokslininko
Vytauto Mizaro mokslo darbu ,,Autoriy teisés: civiliniai gynimo biidai. Kiti teismai
savo sprendimus daznai argumentuoja tiesiog teisés doktrina.

Kalbant apie atskiras teisés Sakas, teisés vystymasi veikia ir konstitucinés teises
mokslas. Profesorius Egidijus JaraSitinas teigia, jog mokslini konstitucinés teisines
tikrovés vertinima — ivairias mokslines paziliras, koncepcijas, teorijas, 1d¢jas, déstomas
straipsniuose, mokslo veikaluose, konferencijose ir seminaruose, mokslininky
diskusijose, — visa tai galime vadinti konstitucinés teisés doktrina. Konstitucinés teisés

doktrina vystoma ir Lietuvos Respublikos Konstitucinio Teismo iSvadose, nutarimuose.
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Sio teismo keliamy teisés idéju itaka teisinei praktikai, teis€s mokslui, visuomenés
teisinei samonei yra akivaizdi.

Profesorius Egidijus Kiiris i$skiria dvi savokos ,,konstituciné doktrina* prasmes:

e tai visy pirma koncepcijos ir teorijos, rutuliojamos teisés mokslininky;
e tai oficiali konstituciné doktrina, kuria formuluoja Lietuvos Respublikos
Konstitucinis Teismas. Butent Sis teismas yra oficialus Konstitucijos aiskintojas.

Profesorius Egidijus Sileikis konstitucing jurisprudencija apibrézia kaip mokslini
(tiek akademini mokslinj, tiek teismini mokslini) formalios bendrojo valstybinio biivio
konstitucinés konstrukcijos materialy plétima ir gilinima, savita Konstitucijos turinio
praturtinima (ir kartu faktini konstitucinés teisés kiirima!) tam tikra objektyviai pagristy
teiginiy ir principy, koncepciju ar jas sujungianciy doktriny (platesniu pozitriu —
bendrosios teisés doktrinos) sistema, kuri turi i§ dalies normini (specifiSkai imperatyvy)
poveik] istatymy leidybai, valdymui ir teisingumo vykdymui (ka jau kalbéti apie
valstybinés bendruomenés teising savimong ar teising kulttra!).

Kalbant apie baudZiamaja teisg, teisés mokslas vertinamas kaip svarbus
tarpininkas tarp istatymy leidéjo ir praktikos: moksliniy tyrimy pagrindu pateikiamos
rekomendacijos ne tik baudziamyjy istatymy taikymo praktikai tobulinti, bet ir istatymy
leidéjui — tobulinti Siuos istatymus.

Teiseés doktrina taip pat yra labai svarbus civilinés teisés Saltinis.

Salia nacionalinés ne maziau svarbi ir uZsienio teisés doktrina. Pavyzdziui, kai
teis¢ aiSkinama remiantis lyginamuoju metodu, be uZsienio valstybiy teisés doktrinos
analizés neapsieinama. UZsienio teisés doktrina yra labai svarbi ir taikant nacionaling
teisg, ypac¢ atsiradusia teisés recepcijos buidu ar kaip kitaip atéjusia i§ uzsienio teisés
sistemu.

Tarptautinio Teisingumo Teismo Statuto 38 straipsnis pateikia klasiking
tarptautings teisés Saltiniy sarasa ir jame taip pat jvardyta teisés doktrina:

,»1. Teismas, kurio paskirtis yra spresti pagal tarptauting teis¢ gincus, kurie jam
yra perduoti, taiko:

a) tarptautines konvencijas, tiek bendrasias, tiek specialiasias, nustatancias
normas, kurias aiSkiai pripaZzista valstybés — ginco dalyvés;

b) tarptautini paproti, kaip bendros praktikos, kuri pripaZistama teise, irodyma;
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c) bendrus teisés principus, kuriuos pripazista civilizuotos tautos;

d) su iSlyga, numatyta 59 straipsnio nuostatuose (59 straipsnis. Teismo
sprendimas yra privalomas tik Salims ir tik konkrecioje byloje), teismy sprendimus ir
ivairiy tauty labiausiai kvalifikuoty vieSosios teisés specialisty doktrina, kaip pagalbing
priemong teis€s normoms nustatyti.

2. Si nuostata neatima galimybés Teismui spresti byla ex aequo et bono, jei $alys
su tuo sutinka.

SaraSa taip pat reikéty papildyti valstybiy vienaSaliais aktais, kurie taip pat gali
biiti tarptautiniy isipareigojimy Saltiniai®.

Profesorius Vilenas Vadapalas pastebi, kad klasikin¢je tarptautinéje teiséje, kai
tarptautiniy sutar€iy buvo palyginti nedaug, o tarptautiné teisminé bei arbitraziné
praktika buvo negausi, teisé¢s mokslo (doktrinos) reik§mé buvo gana svari. Tokiy iZymiy
mokslininky kaip Hugo Grotius, Emmer de Vattel, Dionisio Anzilotti, Lassa Oppenheim
iSvadas neretai cituodavo tarptautiniai teismai ir arbitrazai savo sprendimuose.
Tarptautinés teisés sudétingumas salygojo tai, kad Tarptautinio Teismo Statutas
pripazino doktring kaip pagalbing priemong¢ tarptautinés teisés normoms nustatyti.
Moksliné analizé gali gana tiksliai paaiSkinti tarptautinés teisés normas ir jy turini.
Ypatinga reikSme¢ mokslinés iSvados vaidina tarptautinés teis€s normuy kodifikacijos
procese.

Profesorius Valentinas Mikelénas teigia, jog tarptautinéje privatingje teiséje teises
doktrina taip pat atliko ir atlieka labai svarby vaidmeni. D¢l nepakankamos statutinés
teisé€s plétotes, jos sisteminimo stokos teisés doktrina kartu su teismy praktika daugelyje
pasaulio valstybiy nuo seno buvo pagrindiniai tarptautinés privatinés teisés Saltiniai.
Teisés doktrina, pateikdama teoring tarptautinés privatinés teisés klausimy analizeg,
skatina istatymy leid¢ja sureguliuoti neaiSkius kolizinius klausimus. Auksta tarptautinés
privatines teisés kodifikavimo lygi kai kuriose valstybése galima paaiskinti biitent stipria
tarptautinés privatinés teisés doktrina. Teisés doktrinos jtaka ir svarba tarptautinei
privatinei teisei patvirtina ir aplinkybé, kad daugelyje valstybiu leidziami specialiis
periodiniai leidiniai, kur analizuojamos teorings ir praktinés tarptautinés privatin€s teisés
problemos. Analizuodama teismy praktika teisés doktrina kartu ja veikia — tobulina ir
plétoja. Jeigu teisés doktrina silpna, teismy praktika netenka labai svarbaus Saltinio,

kuriuo biity galima remtis sprendziant sudétingus kolizinius klausimus.
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Taigi jurisprudencija aktuali, svarbi buvo visada. Todé¢l, autorés nuomone, ir apie
tai kalbéti buvo, yra ir bus verta. Ypac tai pasakytina apie romény teisés moksla, kuriame
gludi Vakary teisés tradicijos Saknys. Net ir neirodinéjant, kazin ar yra abejojanciy
romeny teisés svarba — tai tarsi bandyti itikinti kazkuo, kas savaime suprantama.

Nors $iai temai literatliroje ivairiais laikotarpiais 1§ tikryjy buvo skirta daug
démesio, tai yra tema, kuria verta ir pasikartoti, kuria naudinga prisiminti. Be to, autorés
nuomone, kiekvienas tyrimas yra savitas, i ta pati dalyka kiekviena karta zZvelgiama tam
tikru kampu, keliamos skirtingos hipotezés ir neretai atskleidZiama, pateikiama kas nors
naujo. Sio darbo naujuma labiausiai atspindi tai, jog bene pirma karta Lietuvoje romény
jurisprudencija, jos raida pateikiama, analizuojama koncentruotai, sistemiSkai
atskleidZiant svarbiausius romény teisés mokslo etapus ir ypatumus, jos indéeli ir itaka
Vakary teisés tradicijai.

Tyrimy apzvalga. Susidom¢jimas pafia romeény teise, Vakary teisés tradicijos
lopsiu, buvo visada. [vairiais laikotarpiais tirta, raSyta, kalbéta iSties nemazai, stengiantis
atskleisti, {vardyti svarbiausius jos aspektus, ypatumus. Romény teisés Zemeje Siai temai
démesys skiriamas beveik kiekviename teisés istorijos vadovélyje, ji taip pat nepamirsta ir
nagrinéta tiek Lietuvos, tiek kity Saliy tyréju darbuose, kaip negali biiti pamir§tama pradzia,
nuo kurios viskas ir prasid¢jo. Vis délto dazniausiai visas démesys atitenka romény
privatinei teisei, jos institutams.

Darbe nagrinéjamai romény jurisprudencijos temai tiek Lietuvos, tiek uzsienio
literatiiroje buvo skiriamas skirtingas démesys: vieni dalykai analizuoti, aptarti placiau, kiti —
menkiau. Taciau zinojimo S$altinis yra neiSsenkantis: kad ir kokiy laiméjimy zmonija
pasiekty Siame kelyje, vis Zmonéms liks ko ieSkoti, ka rasti ir pazinti. Ir pati romény
teis¢ yra tokia gausi ir gili, savyje slepianti visko tiek, kad vartant istorijos puslapius,
analizuojant su $ia tema susijusius mokslo veikalus, visada galima rasti ka dar pasakyti,
galbiit pazvelgti kitu kampu, kelti hipotezes arba priminti tai, kas nepagristai primirsta.

Vis délto galima iSskirti kai kuriuos romanistus, teisés istorikus, kurie romény
teisés mokslui yra skyre daugiausia démesio ir kuriy darbais labiausiai remiamasi
siekiant atskleisti nagrin¢jama tema. Biitent jie band¢ iSanalizuoti ir jvardyti esminius
romény teisés, jurisprudencijos ypatumus bei indélj teisés mokslui apskritai. DaZniausiai

butent ju atliktais tyrimais remiasi vélesnieji romanistai.
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Sios temos plotméje iskirti galime Vincenzo Arangio Ruiz, Giovanni Baviera,
Harold Joseph Berman, Biondo Biondi, Mario Bretone, Biagio Brugi, Giosue Carducci,
Ennio Cortese, Giovanni de Vergottini, Gian Luigi Falchi, Paul Frédéric Girard,
Antonio Guarino, Charles Homer Haskins, Harold Dexter Hazeltine, Herbert Felix
Jolowicz, Hermann Kantorowicz, Theodor Kipp, Jan Kodrebski, Wolfgang Kunkel,
Eugene Lerminier, Matteo Marrone, Carlo Alberto Maschi, Vincenzo Piano Mortari,
Barry Nicholas, Guglielmo Nocera, Aldo Petrucci, Anna Pikulska-Radomska, Salvatore
Riccobono, Arthur Schiller, Fritz Schulz, Gisella Bassanelli Sommariva, Peter Stein,
Mario Talamanca, Olga Tellegen — Couperus, Walter Ullmann, Letizia Vacca, Paul
Vinogradoffbei Hans Julius Wolff atliktus mokslinius tyrimus.

Lietuvoje romény teis¢ taip pat néra ferra incognita. Galime i8skirti profesorius
Stasi Velyvi, Ipolita NekroSiy, Vytauta NekroSiy, PranciS8ky Vitkevic¢iy, Mindauga
Maksimait], Antana TamoSait], kurie atlike iSsamius mokslinius tyrimus atskleidé
svarbius romény teisés ypatumus. Ju déka mes galime susipazinti su visai Vakary teisés
tradicijai pradzia davusiu Saltiniu lietuviy kalba. Vis délto reikia pripazinti, kad ir miisy
mokslininkai labiau orientavosi { romény privating teisg, jos institutus.

Todél Siuo darbu, remiantis romény teisei, jurisprudencijai skirta literatiira,
sickiama susisteminti nagrin¢jama tema atlikty tyrimuy rezultatus, ivertinti, jvardyti
svarbiausius dalykus bei pateikti moksliskai pagristas iSvadas.

Tyrimo metodai. Pagrindinis darbe naudojamas metodas — istorinis, kadangi tik
analizuojant teising problema istoriniu atZvilgiu imanoma geriau isigilinti i reikalo esme.
Taikant §; metoda, atskleidziamos romény jurisprudencijos vystymosi ir kaitos priezastys
bei prasmé.

Darbe taip pat naudojamas lyginamasis metodas. Vokieciy teisés filosofas Ludwig
Andreas Feuerbach teige, jog ,turtingiausias visy atradimy kiekviename empiriniame
moksle Saltinis yra lyginimas ir kombinacija, ir tik per ivairius kontrastus iSrySkéja
tyrimo objektas, tik per panaSumu ir skirtumy bei juy prieZzas€iy nagrinéjima iSsamiai
iStiriami kiekvieno objekto savitumai ir vidiné esme*. Lyginamojo bei sisteminio metoduy
taikymas leidzia darbo objekta nagrinéti kaip sistema, atlikti literatiiroje pateikty
nuomoniy analiz¢ ir pateikti apibendrinanc¢ias iSvadas bei iSskirti svarbiausius

analizuojamos temos ypatumus.
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Darbe taip pat taikomi lingvistinis bei loginis metodai (kurie daZnai taikomi
kartu).

Teleologinio teisés aiSkinimo metodo esmé nusakoma interpretatoriaus siekiu
nustatyti aiSkinamos teisés normos tikslus, uzdavinius. Juo vadovaujantis darbe siekiama
atskleisti tikslus, kuriy sieké romény jurisprudencija.

Taigi, siekiant uZsibrézto tyrimo tikslo, naudojami istorinis, lyginamasis,
sisteminis, lingvistinis, loginis bei teleologinis tyrimo metodai. Juos taikant nagrin¢jami ir
apibendrinami romény teisés Saltiniai, romanisty darbai, juose pateikti vertinimai bei
nuomoneés, sickiama padaryt tam tikras iSvadas — taip pat ir tais klausimais, kuriais
mokslings literattiros Saltiniuose tik keliamos hipotezes, ar tebevyksta diskusijos.

Darbo struktiira. Darba sudaro jvadas, penkios dalys ir iSvados.

Darbo struktiira lémé pati daugiatiikstantmeté romeény teisés istorija, kuria
romanistai paprastai skirsto i keturis laikotarpius:

e seniausiyjy laiky arba karaliy — 753 metai prie$ misy era — III amziaus prie§ miisy
era vidurys;

e romeény teisés vystymosi arba respublikos laikotarpi— paskutinieji trys amziai
prie§ miisy era;

e klasikinj arba principato laikotarpi — I-III misy eros amziai;

e postklasikini, smukimo arba dominato laikotarpi — III miisy eros amziaus vidurys

— 565 miisy eros metai — imperatoriaus Justiniano mirties metai.

Biitent Sie romény teisés raidos etapai atitinka pirmasias keturias darbo dalis, o
penktoji dalis skirta romény teisés atgimimo laikotarpiui.

Pirmoje darbo dalyje aptariami seniausieji laikai ir tarp dvasininky gimes teisés
mokslas, jo ypatumai.

Biitent pontifikai buvo pirmieji teisés komentatoriai, kiiréjai, pirmieji teisininkai.
Pontifiky kuruojama religin¢ teis¢ ankstyvaisiais amziais buvo labai svarbi romény
gyvenime, o religija apskritai — viena 1§ pagrindiniy konceptualiy idéju, suprantama kaip
laikymasis to, ko dievai reikalauja ir gali reikalauti 1§ Zmoniy. Dar daugiau, pasak
Cicerono, roménai tik¢jo, jog viskas vyksta pagal dievy valia, bei jautési paveldéje iS ju
misija sukurti socialing bei politing tvarka pasaulyje. Dvasininky uzduotis buvo

interpretuoti quae voluntas deorum immortalium esse vidaetur — tokia interpretacija
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labiausiai buvo pagrista religiniu poziiriu bei patirtimi, ir kolektyvinis pontifiky
sprendimas buvo tapatinamas su tautos ir dievy valia — quod tres pontifices statuissent,
id semper populo romano, semper senatui, semper ipsis dis immortalibus satis sanctum,
satis augustum, satis religiosum esse visum est. Ty laiky maksima narra mihi factum et
dabo tibi ius galima jvardyti kaip santyki tarp dvasininky ir 1 juos besikreipianciyjy.

Seniausias teisés mokslo, pontifiky veiklos etapas tapatinamas su dvasininky
monopolija. Pirmasis isiverzimas i tokia monopolija, manoma, buvo XII lenteliy
istatymai (Leges duodecim tabularum). Sio roménams itin svarbaus kiirinio pasirodyma,
kai kuriy kritiky manymu, net galima laikyti pirmuoju teisés pasaulietinimo etapu. Kitas
»isiverzimas® { pontifiky monopolija siejamas su ,,ivykiu — legenda®, kaip garsiojo
Apijaus Klaudijaus (Appius Claudius Caecus) raStininkas Gnejus Flavijus (Gneus
Flavius) pagarsino iS§imtinai pontifiky Zinotas formules, kurias jis buvo slaptai pagrobes
1§ savo patrono. Kalbant apie pavieSinty teksty svarba, Ciceronas teigia, jog jie buvo
labai reikSmingi, nes leido paprastiems pilieCiams dalyvauti procese, nesikreipiant
pagalbos 1 pontifikus ir neklausiant ju nuomonés. Apie 300 m. pr. Kr. buvo iSleistas ne
ka mazesnés reikSmés dvasininky luomo slaptumo maz¢jimui aktas — Lex Ogulnia, kuris
panaikino patricijuy monopolija buti pontifikais ir suteiké teis¢ pontifiky kolegijos
veikloje dalyvauti plebéjams. Kalbant apie visiSka pontifiky monopolio teisés srityje
1Snykima, vis délto reikéty prisiminti ir pirmaji pontifex maximus pleb&ju — Tiberiju
Korunkaniju (7iberius Coruncanius), kuris pradéjo specialy vieSa teisés mokyma —
publice profiteri. Visa tai sudar¢ galimybg atversti nauja teisés mokslo puslapi.

Antroje darbo dalyje analizuojamas jurisprudencijos virsmas pasaulietine,
aptariami pokyciai zvelgiant { seniausius laikus, iSskiriami labiausiai nusipelng S§io
laikotarpio teisés mokslo atstovai, aptariama graiky jtaka romény teisei.

Stipréjant Romos valdziai, vystantis socialinei bei ekonominei sritims senoji teise
nebebuvo adekvati to laikotarpio gyvenimo poreikiams nei formos, nei turinio poziiiriu
neatitiko augancios, tampancios pasauline valstybe Romos poreikiy. Seniausiy laiky
teisé, kaip jau pastebéta, buvo glaudziai susijusi su religija, ir tuo paciu — labai formali.
Tai buvo puikus laikas teisei tapti liberalesne, labiau pasaulietiSka. Jurisprudencija,
gimusi uzdarame dvasininky luome, véliau perimta pasaulietiniy teisininky, ir toliau

sieke i1Ssaugoti ir itvirtinti biitent roméniSkasias vertybes, ypa€ — aequitas bei humanitas,
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laikui bégant atveriant galimybe prisiliesti prie teis€s mokslo vis platesniam asmeny
ratui.

Naujos pasaulietinés jurisprudencijos atstovai, kaip anks¢iau pontifikai, buvo
pasiSvente atsakymu | teisés klausimus davimui — respondere de iure. Teikdami
responsa, teisininkai dar¢ itaka ir privatinés teisés vystymuisi. Yra zinoma, jog mazdaug
nuo II a. pr. Kr. kai kurie teisininkai émé sudarinéti responsa, kurias jie teiké ir kurios
buvo taikomos praktikoje, kolekcijas. Teisininkai tokiose kolekcijose apibendrindavo
svarbiausias bylas — jose i§sakytas nuomones bei sprendimus, kartais ir teisés taisykles,
kuriomis remtasi. Tokia literatiira tapo svarbiausia ir originaliausia romény kultiiros
dalimi, biitent ji léme teisés iSplitima pasauliniu mastu. Responsa ir iki pat véliausiy
klasikinés jurisprudencijos laiky iSliko teisininko darbo atramos tasku, buvo tokia
reikSminga, tarsi tai biity buvusi pati romény auksStinama teisé.

Sio laikotarpio teisés moksla literatiiroje apskritai linkstama sieti su graiky
filosofy itaka, teigiant, jog ankstesnis istatymy interpretavimas rémesi tiesiog teisingumo
igyvendinimo id¢ja, o biitent Siais laikais veikloje matomas ir retorikos bei logikos
atspindys, taip pat iSaukStinamas dialektinis metodas. Vis délto daugumos autoriy
nuomone, graiky itakos biitent teisés srityje nereikéty pervertinti, kadangi Romoje
jurisprudencija, kaip jau minéta, buvo orientuota biitent i prakting veikla, tuo tarpu
graiky filosofai laikési tam tikry spekuliatyviy viziju. Reikia pastebéti ir tai, jog romény
teisininkams nedaré jtakos kaZzkokia specifiné teoriné koncepcija ir jie nesieké sukurti
abstrakCiy teoriju sistemos. Jie imdavosi konkreCiy byly, kuriose stengdavosi rasti
teisinga sprendima, pritaikoma praktikoje. Biitent roménai sukiiré viena universalia
valstybés teisg, kuri pergyveno savo gimtaja valstybg ir uzkariavo visa civilizuota
pasauli. Galime pagristai teigti, kad niekas negali kategoriSkai kalbéti apie tiesioging
Graikijos itaka Romos teisei jau vien d¢l to, kad teisés mokslo kaip tokio Graikijoje
tuomet 18vis nebuvo, bent jau apie tai néra likusiy jokiy Ziniy. Ir nors negalima visiSkai
neigti netiesioginio Graikijos rysio, ypac savo kultiros elementais — retorika, filosofija ir
gramatika, teis¢ kaip mokslas atsiskleidé¢ buitent romény rankose.

Trecia darbo dalis skirta klasikiniam, principato, romény teisés mokslo
suklest¢jimo amziui — analizuojama sabinieCiu (kasijény) ir prokulie€iy teisés mokykly

bei pohadrianinio laikotarpio rySkiausiy asmenybiy veikla ir jtaka Sio laikotarpio teisei.
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Kartu su klasikinio laikotarpio pradzia galime kalbéti apie nauja teisés, teisés
mokslo amziy. Klasikiniu laikotarpiu formuojasi klasikiné privatine teisé, kuri
respublikos laikais dar buvo pasidalinusi | ius civile ir ius honorarium. Teisininkai buvo
neatsiejama, bitina figiira teis¢je. Todel paaiSkinama ir imperatoriaus Augustus pradéta
teikti ius publice respondendi ex auctoritate principis, sudariusi galimybg teisininkams
autoritetingai dalyvauti teisés vystyme: imperatoriui suteikus S$ia teis¢ ju responsa
tapdavo jpareigojancios, teisininky veiklos reikSmé principato laikotarpiu yra labai
dideleé.

Teisin¢je literatliroje pagristai teigiama, kad klasikinj laikotarpj galime dalyti {
dvi dalis: iSskirti perioda nuo imperatoriaus Augusto iki imperatoriaus Hadriano,
kuriame didziausias démesys skiriamas sabinieCiy (kasijény) ir prokulieCiy teisés
mokykloms, kuriose randame visus Zymiausiy I — II amziy teisininky vardus, ir perioda
nuo Hadriano, kuriame jau buvo siekiama valdzia teisés srityje sukoncentruoti,
centralizuoti princepso ir jam pavaldzios biurokratinés organizacijos rankose.

Kaip ir ankstesné, pohadrianiné¢ jurisprudencija daug démesio teike
kazuistiniams darbams, literattirai, kuri apibendrinama taisyklémis ir apibrézimais, taip
pat literatiirai, skirtai teisés mokymui institucine forma. ISskirtinis indé¢lis 1 Sio
laikotarpio romény teisés moksla tenka teisininky teiktoms nuomonéms — responsa. Jos
padé¢jo romeény teisininkams sukurti tokia teis€s sistema, kurioje teisés normas stengtasi
taikyti ne pazodziui, taciau kuo labiau priartinant prie teisingumo id¢jos bei praktikos.
Kai kurios nuomoniy kolekcijos ir ,,atéjo* biitent i§ praktikos, buvo sukurtos, numatytos
butent teisinei praktikai. Kaip jau minéta, teisininky nuomoné iSties buvo praktinio
pobiidZzio ir todé¢l, kai viduramZziais romény teis¢ buvo atrasta i§ naujo, ji buvo
pakankamas pagrindas bendram Europos teisés mokslo vystymui.

Dar vienas aspektas, kuri butina iSskirti kalbant apie klasikini perioda —
aequitas, kaip kriterijus teisingiems teisiniams sprendimams priimti. Teisingumas
roménams buvo galiojancios teisés koregavimo ir vertinimo mastelis, teisés aiSkinimo ir
taikymo maksima, leidusi teisininkams zvelgti ne tik i istatymy raide, bet nepamirsti ir
jo dvasios, priémimo tikslo. Biitent aequitas buvo pagrindas naujoms teisés normoms
atsirasti bei pritaikyti pasikeitusiems visuomeniniams santykiams senasias. Rudolfas
Stammleris (Rudolph  Stammler) tik€¢jima teisingumu jvertino kaip Romos

jurisprudencijos Sloves vir§iing: ,,tai, mano manymu, yra visuotin¢ klasikinio laikotarpio
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Romos teisininky reikSmeé, nebléstanti verté. Jie turéjo drasos pakelti zvilgsni nuo
kasdieniy klausimy i visuma. Ir svarstydami siaura konkretaus atvejo statusa, jie
nukreipé savo mintis 1 visos teisés kelrode zvaigzde, tiksliau — 1 teisingumo ik{inijima
gyvenime*.

Ketvirtoje darbo dalyje aptariamas postklasikinis, dominato laikotarpis ir
jurisprudencijos nuosmukio priezastys, svarbiausi teisés Saltiniai, kuriuose atsispindi
romeny jurisprudencija.

AiSkaus prioriteto  suteikimas norminiams Saltiniams, daugiausia —
imperatoriSkiems istatymams, stipriai lém¢ jurisprudencijos nuosmuki: i SeSélj
pasitraukia teisés mokslo kirybiSkumas, moksliSkumas ir metodologiSkumas, pati
jurisprudencija pasireiSkia nebe teisés kirimu, o ankstesniy laikotarpiuy (daugiausia —
principato) teisininky darby studijavimu, ju paprastinimu, rinkiniy, pirmyjy kodifikacijy
sudarymu. Si medZiaga buvo svarbi ir naudojama teismuose bei teisés mokyklose, nors ir
Cia dazniausia buvo remiamasi paciais populiariausiais ir aiSkiausiais darbais, nesiekiant
iSsamios ir gilios analizés. Vis délto teisés mokykly indélis | jurisprudencija, pacia
romeny teis¢ didziulis — ne tik todél, kad dauguma ju mokytojy stipriai prisidéjo prie
Justiniano kodifikacijos, ypa¢ — Digestu teksty rengimo, bet ir d¢l to, kad saugojo ir
puoseléjo ankstesniy laikotarpiy teis¢ bei skleidé¢ ja romeény teisés mokslo sastingio
laikotarpiu.

Teisés mokslo pakilimu galima laikyti imperatoriaus Justiniano kodifikacija, kuria
siekta teisés aiSkumo, teisés Saltiniy harmonizavimo bei racionalizavimo, abejoniu bei
priesStaravimy teis¢je pasSalinimo, galiausiai — veikiancios teisés supratimo bei taikymo
tikslu. Didziausia reikSmé buvo skiriama biitent Digestams, kurie apémeé daugybe
1Strauky 1§ romeény teisininky veikaly paciais ivairiausiais teisiniais klausimais. Tai buvo
ankstesnio laikotarpio jurisprudencijos atspindys, teisés mokslo iSdava. Vis délto pati
kodifikacija teisininkams paliko tik teisés taikymo bei teksto Zodinio aiSkinimo misija,
imperatoriui perleidZiant teisés kiirimo ir jos interpretavimo funkcijas.

Penktoje darbo dalyje démesys skiriamas glosatoriy bei komentatoriy teisés
mokykloms, suteikusioms romény teisei antraji kvépavima ir paskleidusioms ja visam
Vakary pasauliui, kuriame romény teisés idéjos gyvos iki Siol.

XI-XII amZiuose gerokai pagyvéjo Vakary Europos ekonominis gyvenimas, ypac

prekyba, bet tolesnei jo raidai labai didel¢ klifitis buvo senoji paprociy teise, pritaikyta
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uzdarai visuomenei. Vyravo akivaizdus poreikis jveikti teisés partikuliarizma ir apskritai
placiau teisiSkai reglamentuoti valstybés ir visuomenes gyvenima. Puikiausiy galimybiy
18kilusiems uzdaviniams spresti gal¢jo suteikti romeény teise. Netikéta anksting primirStai
romeény teisel 1§ naujo gyvuoti suteikeé seno Justiniano Digesty, kuri sudaré biitent
romeény teis€s mokslo atstovy teisinés minties palikimas, rankra$¢io vienoje Italijos
biblioteky Pizoje XI a. suradimas. Digesty tekstai sukelé neapsakoma susidoméjima,
daveé impulsa romény teisés atgimimo laikotarpiui.

Didziausi darbai, susij¢ su Siuo kiriniu, bei nuopelnai siejami biitent su Bolonijos
glosatoriy teisés mokykla, peraugusia i pirmaji Vakary pasaulyje universiteta. Biitent
glosatoriai atliko i§samius Digesty teksty tyrimus, juos interpretavo, i§grynino iki teisés
principy ir perteike kitiems. Nors vartojame savoka ,,mokykla“, butent toji mokykla iSaugo
1 pirmaji Vakary pasaulyje universiteta. Si Alma Mater Studiorum i§ ivairiy krasty pritrauke
tikstancius studenty, kurie baigg studijas jos dvasia paskleidé po visa pasauli. Tad glosatoriy
teisés mokykla labai svarbi ir dél to, kad ¢ia ne tik atgimé romény teis€, bet ir gimé teisés
studijos. Glosatoriy teisés mokykla iSties atliko didziul; darba atkuriant klasiking roménu
privating teisg, iSaiSkinant jau kiek pasenusius ir sunkiai suprantamus tekstus bei
terminus, kazuistinés medziagos pagrindu padarant svarbius teisinius apibendrinimus.
Glosatoriy teisés mokyklos veikla jprasminantys simboliai — atkurti teisiniai rastai, ju
analizés ir sintezés scholastinis metodas ir teisés déstymas Europos universitetuose — yra
Vakary teisés tradicijos Saknys.

Komentatoriy déka romeény teis¢, teisés mokslas paplito dar pladiau. Ju pradétas
naujas teisinis judéjimas reiSké didesnés laisveés reikalavima tiek teisinéje mintyje, tiek
praktikoje. Komentatoriai buvo atviri naujoms idéjoms, taciau tuo paciu jiems buvo
priimtini racionallis teis€s principai, jie kiré nauja, kirybinga teisg, tuo paciu siekdami
bendros teises id¢jos. Komentatoriai papildé romény teis¢ kanony teisés ir Italijos miesty
teisés elementais. Juy praturtinta romény teisé tapo naujojo pasaulio universalia teise — lex
generalis.

Taip antroje viduramziy pus¢je italy teisininkai — nuo glosatoriaus Irnerijaus
(Irnerius) iki komentatoriaus Bartolo (Bartolus da Sassoferrato) — Digestu pavidalu
atgimusios romeény teisés ir ypa¢ romény jurisprudencijos pagrindu sukiiré nauja,
modernig romény teise, kuri jkiinydama bendros teisés idéja gyva per amzius. Glosatoriy

ir komentatoriy teisés mokyklose prasidéjes antras romeény teisés gyvavimo etapas visai
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Europai dovanojo bendra teisés idéjos pamata, teisinés minties kalba, gramatika ir
daugybe teises taisykliy.

Nuo pat pirmyjy romény jurisprudencijos zingsniy iki jo suklestéjimo laikotarpio
suvokimas to, kas dieviska, kas ZmogisSka, kas teisinga ir kas neteisinga, kokios yra
gyvenimo salygos ir kokios teisés tobulinimo galimybés, buvo romény teisininko
samonéje. Biitent romény jurisprudencija buvo romény teisés atgimimo ir isitvirtinimo
Europoje pagrindas.

ISvados.

e Romény jurisprudencija buvo kuriama ir plétojama vadovaujantis
romeéniSkosiomis vertybémis, ypaC — aequitas ir humanitas, kiirybiSkumu, pasireiSkusiu
responsa teikimo bei interpretatio veikloje. Romény jurisprudencijos kiiréjai suvokée
naudingos teisés, jktinijancios teorijos ir praktikos harmonija, biitinybg — tai leido teisés
mokslui jsitvirtinti kity romény teisés Saltiniy tarpe ir itakoti pafios romény teisés
vystymasi: romény privatiné teis¢ — beveik iSimtinai romény jurisprudencijos atstovy
teisinés minties ir teisines praktikos rezultatas.

e Romény jurisprudencijos verte bei svarba paciai romény teisei nebuvo abejojama
nuo seniausiy laiky, kada pontifikai buvo vieninteliai teisés kiiréjai bei interpretatoriai.
Respublikiniu laikotarpiu i teis€s mokslo atstovus ju teikty responsa kreipdavosi tiek
teis¢jai, tiek valstybés pareigiinai, tiek eiliniai pilie¢iai. Nors jos ir nebuvo
Ipareigojancios, taCiau labai vertintos aiSkinant teis¢ bei uzpildant jos spragas. Vis dé¢lto
formalaus teisés Saltinio reikSme jurisprudencija igavo tik klasikiniame laikotarpyje,
imperatoriui Augustui (Augustus) pradéjus teikti ius publice respondendi ex auctoritate
principis, kuri ja gavusiy teisininky responsa paverté oficialiai ipareigojanciomis. Biitent
Sis laikotarpis laikomas romény teisés aukso amziumi, biitent tada responsa,
interpretatio, teis€s mokymo bei teisinés literatiiros kiirimas pasieké savo virsiing. Kaip
formalus teisés Saltinis jurisprudencija buvo ivardyta ir imperatoriaus Valentiniano III
(Valentinianus III) Citavimo istatyme, kuris pirmakart aiSkiai iSskyré teisés mokslo
atstovus, kuriy darbais buvo galima remtis kaip oficialiais teisés Saltiniais. Romény
jurisprudencijos reikSmeés suvokima ir jos svarba liudija ir vainikuoja imperatoriaus

Justiniano Digestai.
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e Romény teisés atgimimas bei jos itaka visos Europos privatinés teisés sistemos
kirimui buvo ne pacios romény teisés, kaip normy sistemos, nuopelnas: vien tekstas su
Itvirtintomis teise€s taisyklémis nesuvokiant ju prasmés bei tikslo nebiity istenges to
padaryti. Romény teis¢ buvo recepuota tik jurisprudencijos déka: tik teisés mokslo
atstovy iSanalizuota, interpretuota, komentuota romény teis¢ buvo iSaiskinta, suvokta, o

tada perimta, pritaikyta bei jtvirtinta vélesniy laikotarpiy teis¢je.
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