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PRIVATE EQUITY TRANSACTIONS — A CORPORATE LAW PERSP ECTIVE

The scientific problem of research.The dissertation is concerned with three, in the
author’'s view, most significant problems of corgerdaw related to private equity
transactions: financial assistance, conflicts dfenests of the investor and target
management, as well as protection of investmenthb&a the problems is derived
coherently from the respective feature of the gewequity transaction, as formulated by
the author: financial assistance arises from tlierbgeneity of financing; understanding
conflict of interests is important to apply propetthe measures of alignment of interests
of the investor and management; means of investpr@téction are specific examples

of the activeness of the private equity investor.

The object of research.The object of thesis’ research is the problem aspafcentering
into and performance of private equity transactigoserned by Lithuanian law. The
object of research is subject to certain limitasiothe concept of private equity is
understood narrowly and includes only the buyoagst(venture capital and expansion
capital are not discussed separately); analysfricly confined to companies of closed
type (e.g. acquisition of interests in enterprisser than companies and transactions
concerned with property other than shares are nalyzed). Share deals rather than
asset deals are the object of analysis; acquiimral by merger or share swap is also
beyond the scope of thesis. The analysis is focusedhe relationship between the
investor and other participants of the private gguransaction and, therefore, the
internal specifics of the business of the privatpity investor are not analyzed
(relationship between various entities on the itmes level is looked at in general
terms; no attempt is being made to examine theppais of regulation of investment

funds and management companies under Lithuanian law

The topicality of the subject According to the European Venture and Privateit@hp
Association (EVCA) and PEREP Analytics, volume afivate equity investment
increased from 10 billion euros in 1997 to 74 billieuros in 2007. Buyout stage
investment comprised 58.3 billion euros or neaBypércent in 2007. The private equity

market is a part of the economy, and the volumeriwhite equity transactions decreased
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in 2008 (if compared to 2007) by about 30 percearg tb the global financial crisis.
However, it is precisely in a period of hardshipttprivate equity emerges as one of the
sources of revival of the economy. Although compgsless than 1 percent of the
aggregate GDP of European countries, private eguovgstments have the potential to
exert significant influence on the economic recgverhe private equity industry is
supplied generously with long-committed funds ofestors, and, therefore, is an
important alternative to such traditional sourcéBr@ancing as bank loans and securities
markets. The growing private equity market, withiportance to the economical life
in Europe and worldwide, is receiving increasinghpore attention as an object of

scientific research and as a topical scientifidopgon.

Academic novelty and practical importance of the stdy. The legal aspects of private
equity transactions are researched in the thesith&first time in Lithuania. To note,
problems of private equity have not been analyzethmas an object of academic
research in economics and finance in Lithuania @l despite abundant publications by
foreign authors on the topic. Moreover, even in ldgal doctrine of foreign countries
there is a shortage of scientific approach to peiegjuity transactions as a body of legal
regulations from the perspective of different bfag of legal science.

The dissertation is the first complex study to discthe problems of corporate law (as
one of the branches of private law) relevant togig equity transactions as a body of
legal regulations. The topic in issue is not onbywel from the academic point of view,
but is also of great practical significance. Dughe lack of both published academic
work and practical resources on private equity dagtions, the general understanding
about private equity transactions as a phenomerisn,features and content is
insufficient. Several examples of practical ap@itty of the dissertation are presented

below.

Firstly, the conclusions and suggestions presentéde thesis could aid the legislation
and improvement of existing regulations applicablentering into and performance of
private equity transactions, as well as assistakeauthorities in official interpretation of

tax law and supervision of compliance. Both ledis&abodies and tax authorities must



recognise the special attributes of private equignsactions and take them into
consideration in legislation and application of law

Secondly, quite a few of legal practitioners ded@hvprivate equity transactions in their
work activities. Case studies or devising of piatsolutions to problems are not among
the objectives of this dissertation. However, legedctice benefits from support of
theory and science, which help to perceive pracpoablems better, to discover their
systemic ties and to find original solutions.

Thirdly, legal issues, as the main object of reseaare examined in the context of
findings of management science and economics. Wiyt lawyers, but also managers,
accountants, economists and other specialists (exgstment bankers, business
consultants) dealing with private equity transawtion their activities should benefit

from a better understanding of interrelationshipween the issues of legal science,
management science and economics.

Fourthly, the thesis may prove useful in practitaining and lectures on the topics of
private equity transactions and tax law. The workynalso be used by scientists
researching in the fields of management sciencesandomics, willing to provide legal

context to their research and to use legal terramyl The broad scope of the
dissertation and its constituent topics may sesva atarting point for legal scientists in

further analysis of different rules of transactiblasv.

The objective of the study.The general objective of the dissertation is tovjate

recommendations concerning the necessity of speeiglilations of private equity
transactions (or lack thereof), as well as improsentof general regulations with a view
to allow development of the market of value-cregtprivate equity transactions in

Lithuania.

The tasks of the study.The tasks of the thesis may be divided into gentsits and
special tasks. The general tasks do not relateet@mnalysis of the object of research, but
have to be completed as a prerequisite for congoletif special tasks. The primary
general task of the dissertation, in light of alegeaf previous legal academic research
on the topics related to private equity transadionLithuania, is to identify the features

of investment in shares of closed-type companigsummarise their legal regulation
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and, thus, to distinguish the private equity tratisa as a separate body of law and to
formulate the concepts of private equity and pavatjuity transaction on the basis of
synthesis of opinions of foreign authors. To natesomplex, integral definition of the
concepts has not yet been addressed in the workwdign authors either. This, and the
novelty of the topic in the Lithuanian legal systeralls for a consistent and fundamental
explication of the concepts of private equity ant/gte equity transactions prior to

proceeding with the analysis of specific problems.

The special tasks of the dissertation are (i) taly@m® the most significant issues of
corporate law in the context of a private equigntaction governed by Lithuanian law;
and (i) to determine the deficiencies in curremaleregulation. An additional special
task is to propose Lithuanian equivalents to thestnimportant definitions of law of
private equity transactions, with the aim to previtie general foundation for consistent
terminology of transactional law in the Lithuanianguage to be used in academic work

and practice.

The defended propositions of dissertational reseanc The following theses are

formulated and defended by the research:

1. Entering into and performance of private equrgnsactions is regulated only by
general rules of Lithuanian corporate law, contilaet, tax law and other branches of
law. The essence and specific features of suckacdions is disregarded by the general
regulation, which results in legal insecurity ofrtgapants of the transactions and thus

impedes the development of Lithuania’s market forgte equity transactions.

2. Unreasonable prohibition of financial assistance.The rationale for a specific
regime of financial assistance has been found wcoimg, as addressing problems of
corporate conduct in terms of capital maintenariogtead of relying on general
company law and civil law on fiduciary duties oktmanagement bodies of the target
and creditor protection (in particulaaictio Pauliang, as well as insolvency laws. The
regime has been found to be not only unnecessady adien illogical, but also

detrimental to the proper functioning of privateugg market. The Lithuanian private
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equity market would benefit from complete abolitiohthe applicability of financial
assistance rules to private limited liability coms. Such liberalization of the financial
assistance regime would not go beyond the simatiic possibilities allowed by the
Second Company Directive 77/91/EEC.

3. Problems of regulation of incentives to managementPurposefully set-up
incentivization of the target management, aimedlignment of interests of the investor
and management, is one of the main characterisfidhe private equity transaction.
Proper legal framework of such incentivization mspbrtant for development of the
private equity market. Current regulation of tagatof equity-based compensation under
Lithuanian law is not conducive to the developmehthe Lithuanian private equity

market.

4. Problems of regulation of investment protection mesures. Significant additional
statutory regulation of measures of control ovearshownership structure is not
necessary. However, the case law of state coudsdbitration should recognise ample
discretion of shareholders to enter into agreemarénded to retain share ownership
structure. The current regulation of exception tghtr of first refusal in case of
enforcement of court decisions does not protectstiere capital of a private limited

liability company sufficiently and must be develddarther.

Establishment of drag-along rights and tag-alomts in law may be detrimental to
transactional environment, create legal uncertasmyg increase shareholders’ costs.
However, it is important that case law of statertoand arbitration does not impede full

implementation otontractualdrag-along rights and tag-along rights.

Sources of the studyThe sources of the study in the category of lethis@anstruments
are primarily the instruments of Lithuanian and &agan Union corporate law and tax
law (including commentaries by tax authorities).

An important, albeit small in scope, source of #tedy is self-regulation of private
equity investors with regard to relationship betwethe investors and portfolio

companies, such as EVCA Corporate Governance GuoidelCase law, an important
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source for academic research in general, is langedievant to the subject in question,
because private equity market is characterisedriwagy (confidentiality) and a high
degree of professionalism. This brings about theessity to resolve disputes amicably,
and, failing that, refer them to arbitration witts icase law not available publicly.
Examples of case law of the United Kingdom and é&miStates courts are still cited,
along with case law of Lithuanian courts relevamtcertain aspects of protection of
private equity investment. In light of the aboviee tmost important sources of law of
private equity transactions are custom and legakroh®. Lawyers engage in active
legislation in the course of preparation of tramieac documents and negotiations.
Customary transactional law is characterised byifognt legal expertise, experience
and synthesis of solutions to problems of law andrice. Customary law is reflected in
the legal doctrine which in turn may be dividedimivo groups according to the means
of publication: (i) traditional paper editions; afig academic work accessible online.
The first group of sources includes M. DwyeNmnagement Buyout&xpanded into
Private Equity Transactionsco-authored by A. StyhanonPrivate Equity: Law and
Practice (ed. D. J. Cooke); C. Hale'Brivate Equity: A Transactional Analysig.
Speechley’#Acquisition financglnternational acquisition finance: law and practi¢ed.

G. Griffits), G. Stedman’s and co-authorShareholders’ agreement& number of
works by US scientists were instrumental for défar purposes of the research: M. C.
Jensen’s work in economics and R. Gilson’s worlegnal science — for the analysis of
leveraged buyouts; L. A. Bebchuk's multidiscipliparesearch — for the analysis of
equity-based compensation; fundamental works bwraber of authors in the field of
mergers and acquisitions (e.g. E. L. Miller Jr.APGaughan, D. M. DePamphilis) — for
the analysis of structuring and procedures of @atiens. A special type of legal
doctrine of transactional law is public reports,mnoeanda and other public documents of
non-governmental and international organisatiorth ss the European Venture Capital
and Private Equity Association (EVCA), the Orgatima for the Economic Co-
operation and Development (OECD), and regulatas (ke United Kingdom Financial
Services Authority (FSA)), where topical empiriceformation on private equity
markets is summarised and problems of legal reigulatnd possible solutions thereto

are identified. The author has received valuablputinfrom the honourable E.
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Wymeersch, C. Van der Elst and H. De Wulf, professd the Department of Business
Law of Gent University, as well from the helpfuaBtof EVCA.

Methodology. From the general perspective of methodology empldpe the study,
synthesis was used extensively in addition to amglye.g. features of the typical private
equity transaction were synthesised by the auttoon fa number of sources, in light of
the absence of any attempts to conceptually dissigch features in academic or popular
literature.

Systemic method, as a principal method of scientiéisearch, was used to analyse the
private equity transaction as a corpus of ruleditbérent branches of law significant for
entering into and performance of private equitysections. The systemic analysis was
used to identify links between different branchékw (e.g. corporate law, contract law,
tax law).

The limited applicability of comparative approasheixplainable by nature of sources of
the study (few corpuses of statutory law or rel¢\ase law to exhaustively compare in
different jurisdictions). Customary law of privagguity transactions expands from the
formative centres (the US and UK) as global coneetgpractice. Therefore, the
comparative method is used primarily to providenegkes of proper (preferable) and
improper regulation, but not to make a detailed ganson of selected legal systems.
Due to novelty of private equity transactions apheenomenon, the applicability of
historical method is also restricted: only finah@asistance was subjected to analysis
from a historical point of view. The method of Isigitive intention was applied primarily
in the analysis of taxation issues of equity-basechpensation, in view of the vague
regulation under Lithuanian law, which was subjddte construction by the research of
probable intention of the legislature.

The most significant auxiliary methods used wengpslogical-bihevioural method and
economic analysis of lawlhe former was employed in the analysis of corsliof
interests of participants of the private equityngaction as a process and in the analysis
of impact of leverage on managerial behaviour, Whiequired research of the actors’
behaviour. By using economic analysis of law it wasght to illustrate the significance
and impact of private equity market to economiasm®arizing of data collected by

other researchers was undertaken instead of ainsgirical research.
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Outline of the dissertation. The dissertation comprises two parts. The genead p
(Chapters 1 to 2) encompasses definition of theapri equity and seven features
identified by the author as characteristics ofgheate equity transaction. The summary
of the characteristics is the basis for a definitod the private equity transaction. Due to
novelty of the work, the considerable scope andidet the general part is necessary to
provide a clear context for the problems addressdtie special part. The special part
comprises the research of three problems identifiethe author as the most significant
problems of corporate law related to private eqignsactions: financial assistance,
conflicts of interests of the investor and targetnagement, as well as protection of

investment.

Conclusions and proposals

1. Problems of private equity transactions from a corprate law perspective The
most significant problems of corporate law arisiram disregard of the specific features
of private equity transactions in current legalulagjon of Lithuania are prohibition of
financial assistance; a legal regime which is uotasble for alignment of interests of
the investor and target management; as well asevéegal regulation of investment

protection measures.

2. The concept of financial assistance and recommendan on its liberalisation. In

the absence of a legal definition of financial stssice, the concept should be understood
as any actions by the target which aim at providiregacquirer with the funds needed to
acquire shares in the target, and should includg-aoquisition assistance, as well as
indirect provision and reception of assistancetl@nother hand, the concept of financial
assistance should be subjected to restrictivepra&tion, first, by testing of the causal
relationship between the assistance and acquisiiothe shares, and, second, by
applying the test of greater purpose as well agiBpeexemptions. The restrictive
interpretation by Lithuanian courts is instrumeritalprevent abuse by the creditors of
the target who may decide to challenge the trammsaan the grounds of financial

assistance prohibition.
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The relaxation of the financial assistance regisi@hrased in the Second Company
Directive 77/91/EEC (“Directive”) as an option ratithan an obligation of the Member
States. It is precisely because of this that thbuanian legislator, after implementing
the financial assistance rules more strictly thamais required by the Directive, has been
given an opportunity to maintain the restrictioattit would likely have never devised
by itself, without an impetus from the Europeandsniaw and, indirectly, UK law. The
Lithuanian transactional market would benefit frtme following steps in liberalisation
of the financial assistance regime without goingdoel the simplification possibilities

allowed by the Directive:

1. Complete abolition of the applicability of fingal assistance rules to private
companies;

2. Enacting of an explicit list of actions not te begarded as financial assistance,
including implementation of Art. 23(2) of the Dite which provides for certain
exemptions with regard to financial institutionglamployees;

3. Restrictive interpretation of the concept ofificial assistance by Lithuanian courts;

4. Explicit non-applicability of financial assist@n regulation to upstream and

downstream post-acquisition mergers.

3. Conclusions regarding increase of efficiency of edgy-based compensation.The
use of equity-based compensation to motivate masagas been shown to increase
company performance; to align the interests ofedtn@ders and managers; to allow for
the manager’s tax saving; to serve as a conveiffoemt of consideration for cash-low

companies, as well as to help to select, monitdrratain managers.

Equity-based compensation is more efficient whereisi performance-contingent.
Efficiency of performance targets increases if theg generalised, multiple, sustained,
relative to peer performance, exclude uncontroifeegstment and windfall gains, and,

where necessary, divisional.

15



In-the-money and at-the-money options weaken th& khetween option pay and
managerial performance. However, out-of-the-monggtioas may carry negative

incentives due to psychological concerns.

The share transfer restrictions and obligationraodgfer shares on leaving the company
imposed on the manager are necessary to ensugaihauity of incentivisation of the
staying managers. Equity-based compensation shwatlde deemed a part of salary
when computing statutory severance. Agreementsdeetwhe investor and the manager
that no such compensation is paid if the managenitates his relationship with the
company before a contigency is triggered or whére manager is liable for his
departure should be recognised. The case law btiaftian state courts and arbitration
should recognise any concept of manager’'s faulkejibetween the investor and the

manager, as long as the concept conforms to patdier.

All equity-based compensation should be taxed agatayains, provided that the right
to receive such compensation is non-transferablth ihe aim to increase the efficiency
of small enterprises, part of the equity-based aamsption may be non-taxable based on
the clear criteria established by law. All the sdpould be payable not earlier than when

the seller actually receives funds to pay the eéa, on the sale of option shares.

4. Conclusions regarding investment protection measas Significant additional
regulation of measures of control over the shadrsl structure is not necessary,
however, the case law of state courts and arlmtraghould recognise (i) the standstill
period agreed by shareholders when one sharehsldabject to absolute prohibition to
transfer his shares without consent of the othearediolder; (ii) absolute non-
applicability of the right of first refusal to acge shares in transfer (e.g. if shareholders
have agreed that, in case of demise of any of baebolders, the shares shall be
transferred to other shareholders, such agreenaamiot be overriden by statutory rules
of succesion; the joint undertaking of the sharédiohnd his spouse that the spouse will
transfer the shares of the company awarded oniahivist shared marital property to

other shareholders shall be recognised).
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Uniform and consistent case law of dispute resmtubodies on resolving problems of
forced share sale and the related concept of gaibro is important for practice of
private equity transactions. Courts should precltige defendant in forced share sale
cases to use the legal scrutiny of the entity’s/éigtas a tool to sabotage the forced sale
and should preclude the plaintiff from abusing tight to request temporary relief.
Comparable case law should be produced with retgamthplementation of call options

as a means of investment protection.

The court bailiff should be obliged by law to preitentegrity of the capital of the closed-
type company insofar as this relates to enforcerokaburt rulings, and shareholders of
such companies should be regarded as the buyemudafoned property (shares)
proposed by the debtor without separate noticehbydebtor if an agreement between
the shareholders and the debtor to that effectagable.

The dispute resolution body should prevent theoastof the dragged shareholder aimed
at impeding the investor’'s exit. The minority shakelers should be similarly precluded
from tactical litigation over implementation of tafpng rights which litigation may
interfere with the exit. Establishing drag-alonghts and tag-along rights in law may be
detrimental to transactional environment, creatgalleuncertainty and increase
shareholders’ costs. However, it is important ttede law of state courts and arbitration
does not impede full implementation obntractual drag-along rights and tag-along
rights.

17
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PRIVATAUS KAPITALO SANDORIAI: BENDROVI U TEISES ASPEKTAI

Reziumé

Tyrimo mokslinés problemos. Disertacijoje nagrigfamos trys, autoriaus
nuomone, reikSmingiausios bendnpyeisss problemos, susijusios su privataus kapitalo
sandoriais — finansin pagalba, investuotojo ir taikinio vadpvinteres, konfliktai,
investicijos apsauga. Kiekviena ySiproblemy nuosekliai iSvedama iS autoriaus
suformuluoto privataus kapitalo sandorio atitinkapodymio — finansié pagalba kyla is
finansavimo heterogeniSkumo; integelsonflikty suvokimas svarbus siekiant tinkamai
pritaikyti investuotoy ir vadow interes, derinimo priemones, iStobulintas privataus
kapitalo sandoti praktikoje; investicijos apsaugos priemsryra konkrdts pavyzdzZiai

to, kaip pasireiSkia privataus kapitalo sandori@stuotojo aktyvumas.

Tyrimo objektas. Disertacijos tyrimo objektas — probleminiai bendrov
teises aspektai, pasireiSkiantys sudarant ir vykdanapaius kapitalo sandorius, kuriems
taikoma Lietuvos teis Nustatytos tyrimo objekto ribos: terminas ,privatkapitalas”
vartojamas siaaja prasme ir apima tik iSpirkimo staglij- rizikos kapitalo ir pitros
kapitalo ypatumai atskirai neaptariami; grieztasigpojama uzdaro tipo bendravi
analize (pvz., neanalizuojanmoniy, kuriy teisire forma yra kita nei bendreéy daliy
igijimas ir sandoriai, kuui dalykas yra kitosaSies turtas nei akcijos); nagéami akciju
igijimo sandon (angl.share dealsarbastock-based transactioyset ne turto, teisgiir
isipareigojimy (veiklos ar esmiés jos dalies)gijimo sandon (angl. asset dealsarba
asset-based transactionsklausimai, taip pat atsiribojama nuo konésoligijimo
reorganizavimo #du ar apsikeéiant akcijomis klausiny;, analizuojami santykiai tarp
investuotojo ir kiy privataus kapitalo sandorio dalyyitocl neanalizuojama privataus
kapitalo investuotojo verslo vidinspecifika, o santykiai, susiklostantys tanairiuy
asmemn, veikiartiy investuotojo lygmenyje, nagiami tik bendrais bruozais;
nesiekiama analizuoti investicinfondy ir valdymoimoniy reguliavimo pagal Lietuvos

teisg perspektyy.
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Temos aktualumas Europos privataus ir rizikos kapitalo asociacijos
(EVCA) ir PEREP Analytics agefios duomenimis, privataus kapitalo investicij
apimtis Europoje padigbo nuo 10 mird. eur 1997 m. iki 74 mird. ewr2007 m. 2007 m.
duomenimis 58,3 mird. ewr t.y. beveik 79 proc., sudanspirkimo (angl. buyouj
stadijos investicijos. Privataus kapitalo rinkakemomikos dalis, ir & globalios finang
krizés privataus kapitalo sandgrapimtis Europos valstgse 2008 m., lyginant su 2007
m., sumagjo apie 30 proc. Ta@au hitent sunkmé&u privatus kapitalas yra vienas isS
kapitalo Salting, galirciy prisideti prie ekonomikos atsigavimo. Nors privataus kalpit
investicijos sudaro maziau nei 1 proc. Europos tybig suminio bendrojo vidaus
produkto, jos pagios daryti reikSming jtaka ekonomikos augimui. Privataus kapitalo
industrija gausiai ajpinta ilgam laikotarpiui patidomis investuotaj léSomis, ir @l to
yra svarbi alternatyva tokiems tradiciniams finamse Saltiniams, kaip kreditavimas ir
vertybiniy popieriy vieSo platinimo rinka. Auganti privataus kapitaioka, uzimanti
svarbi vieta Europos ir pasaulio ekonominiame gyvenime, visalalvertinama ir kaip

moksliniy tyrimy objektas, aktuali mokslo problema.

Disertacijos akademinis naujumas ir praktiné reikdmeé. Sis darbas —
pirmasis Lietuvoje, kuriame naggjami teisiniai privataus kapitalo sandpraspektai.
Reikia pazynati, kad ir kaip ekonomikos bei finalpsnoksl; tyrimo objektas privataus
kapitalo problemos Lietuvoje nedaug analizuotospaisant gausi uzsienio autotj
publikacijy Sia tema.

Dar daugiau, net uZzsienio 3alieisss doktrinoje stokojama mokslo datb
kuriuose privataus kapitalo sandoriaitdp nagrirejami kaip atskiras institutas tam tikr
teisss mokslo Sak aspektais. Si disertacija yra pirmoji kompleksitudija, kurioje
iSskirtos vienos IS privatés teigs Sakk — bendrow teisss — problemos, reikSmingos
privataus kapitalo sandarinstitutui.

Nagrirgjama tema yra ne tik nauja akademiniu pagi, bet turi ir didet
praktirg reikSng. Turint omenyje, kad Lietuvojeéma publikuota ne tik mokslo dagb
bet ir praktini vadow privataus kapitalo sandaritema, ttiksta bendrgsivaizdavimo
apie privataus kapitalo sandorius kaip reigkjo pozymius ir turin Zemiau pateikiami

keli praktinio disertacijos pritaikomumo pavyzdziai
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Pirma, disertacijoje pateikiamos iSvados ir plsnai gakty pasitarnauti
istatymy leidéjui kuriant ir tobulinant teiss normas, kuu taikymas gali bti reikalingas
sudarant ir vykdant privataus kapitalo sandorius,mokesiy administratoriui —
formuluojant oficialius moke&sy teisss norny iSaiSkinimus ir pridirint mokesiy teises
normy vykdyma. Tiek jstatymy leidéjui, tiek mokesiu administratoriui btina suvokti
privataus kapitalo sandariypatumus, ir atsizvelgti juos teigkaros ir teigs taikymo
procesuose.

Antra, nemazai teé¢s praktikp susiduria su privataus kapitalo sandoriais
kasdienigje veikloje. Sios disertacijos tikslasra analizuoti konkréas pavyzdines
situacijas ar formuluoti praktinius problgnsprending bidus. T&iau teisinei praktikai
yra naudinga suteikti teotitmokslin pagrindy — tai padeda geriau suvokti praktines
problemas, nustatytijsisteminius rysius, rasti originalius probkesprendimo bdus.

Trecia, nors disertacijoje nagéami visy pirma teisiniai klausimai, tai
daroma vadybos ir ekonomikos mokslo iSyamntekste. Suvokti teés ir vadybos bei
ekonomikos klausim sasajas naudinga ne tik teisininkams, bet ir vadyikams,
finansininkams, ekonomistams bei kitiems specaist (pvz., investicini banky
darbuotojams, verslo konsultantams), kurie susadsu privataus kapitalo sandoriais
savo darbe ar teikdami paslaugas.

Ketvirta, Sis darbas galiahi vertingas vykdanivairius praktinius mokymus
ar seminarus privataus kapitalo sangarimokesiy teis:s tematika. Si disertacija taip
pat gatty pasitarnauti mokslininkams, vykdantiems tyrimusdyaos ir ekonomikos
klausimais ir siekiantiems suteikti tokiems tyrimanteisin konteksg ar vartoti teisi
terminija. Disertacijos platus paildis, ja sudaratios atskiros temos gali pasitarnauti
kaip pagrindas, atspirties taSkas deisnokslininkams detaliau iSanalizuoti kornkites

sandon teiss institutus.

Darbo tikslas. Darbo tikslas — pateikti rekomendacijagl rivataus
kapitalo sandou specialaus teisinio reguliavimo suwkno (ar netikslingumoijkurti),
bendrojo teisinio reguliavimo tobulinimo, sudaramfygas vystyti vert kuriartiy

privataus kapitalo sandarrinka Lietuvoje.
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Darbo uzdaviniai. Darbo uzdaviniai gali iti suskirstytii bendruosius ir
specialiuosius. Bendrieji darbo uzdaviniai nesusij tyrimo objekto nagrigimu, taciau
turi bati iSsprsti tam, kad bty galima iSspgsti specialiuosius uzdavinius. Atsizvelgiant
tai, kad Lietuvos teis moksle apskritai nebuvo nagiamos temos, susijusios su
privataus kapitalo sandoriais, disertacijos pirsibendrasis uzdavinys yra identifikuoti
tam tikrus investavim@ uzdaro tipo bendroyiakcijas pozymius, apibendrinti feisin
reguliavimy ir taip iSskirti savarankigk teiss institut — privataus kapitalo sandpr
suformuluoti privataus kapitalo ir privataus kafotaandon, sampratas, apibendrinant
uzsienio Salj autorip nuomones. Pazytina, kad ir uzsienio Sali autoriy darbuose
pasigendama kompleksinio, integruoto étinsamprai apibgzimo. Si aplinkylk, taip
pat darbo dalyko naujumas Lietuvos tsissistemoje reikalauja prieS nagjant
konkretius klausimus nuosekliai, iS pagrindtskleisti, kas yra privatus kapitalas, ir kas
yra privataus kapitalo sandoriai.

Specialieji disertacijos uzdaviniai yra Sie:

1. iSanalizuoti bendroviteisss klausimus, kurie turi didZiausteikSne privataus
kapitalo sandorio kontekste pagal Lietuvoseteis

2. nustatyti esamus teisinio reguliavimakumus.

Papildomas specialusis disertacijos uzdavinys gsiilyti lietuviSkus privataus kapitalo
sandonj teisss svarbiausiju savoky atitikmenis, tokiu bdu sukuriant sandariteists
vieningos terminijos lietuwi kalba pagrindus, kad Si terminija ¢al bati vartojama

mokslo darbuose ir prakije veikloje.

Ginamieji teiginiai. Darbe suformuluoti ir ginami Sie pagrindiniai teigii:

1. Privataus kapitalo sandgrsudarymas ir vykdymas reglamentuojamas tik
bendyju Lietuvos bendrowi teises, sutatiy teisss, mokesiy teists ir kity teists Sak
normy. Bendruoju reglamentavimu neatsizvelgiaimakiy sandon esng ir specifika, o
tai sukuria sandorio dalyyiteisin netikrumy ir tuo varZzo privataus kapitalo sandpri

rinkos Lietuvoje vystyr.
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2. Finansinés pagalbos draudimo nepagdistumas Specialaus finansés
pagalbos reguliavimo pagrindimas jtildnamas, nes; bendroés elgesio problemas
zvelgiama kapitalo pakankamumo podil, uZuot taikius bendroyiteises ir civilinés
teists nuostatasd taikinio valdymo organ fiduciariniy pareig ir kreditoriy interes,
apsaugos (y@aactio Pauliang, taip pat bankroto teis normas. Finansis pagalbos
reguliavimas ne tik bereikalingas, daznai nelogskeet ir Zalingas tinkamam privataus
kapitalo sandou rinkos funkcionavimui. Lietuvos privataus kapitadandony rinkai
teigiamy poveild turéty visiSkas finansiés pagalbos taisyklitaikymo uzdagju akciniy
bendroviy atzvilgiu panaikinimas. Taip liberalizuojant firgnés pagalbos rezim

nehity pazeidziama Antrojimoniy Direktyva 77/91/EEB.

3. Vadowy motyvavimo reglamentavimo problemos Specialiai
organizuotas bendrés-taikinio vadoy motyvavimas siekiant suderinti investuotojo ir
taikinio vadow interesus yra vienas esminprivataus kapitalo sandariskiriamju
pozymiy. Tinkamas teisinis tokio motyvavimo reguliavimasdbus privataus kapitalo
sandon; rinkai vystyti. Esamas su akcijomis siejamo athygio apmokestinimo
reguliavimas pagal Lietuvos teisepalankus Lietuvos privataus kapitalo sandonkos

vystymui.

4. Investicijos apsaugos priemonj reglamentavimo problemos Akcijuy
nuosavybs strukiiros kontrobs priemony esminis papildomas teisinis reguliavimas
néra bitinas. T&iau teismy ir arbitrazo praktikoje turiiiti pripadstama plati akcinink
diskrecija @l susitarimy, kuriais siekiama iSsaugoti akgijuosavybs strukfira. Esamas
teisinis reguliavimas @ pirmumo teigs netaikymo vykdant iSieSkojgmepakankamai
uztikrina uzdarosios akais bendrows kapitalo uzdarumo principgyvendinimy ir turi

biti tobulinamas.

Prijungimo teigs (angl.drag-along righj ir prisijungimo teigs (angl.tag-
along righ?, kaip priemoni investuotojo pasitraukimui uZztikrintjtvirtinimas jstatyme
nepageidautinas, nes gali trikdyti civdimpyvart, sukurti teisim netikrumy, didinti
bendrovi akcininky patiriamus kaStus. Teau svarbu, kad teisunbei arbitrazo praktika

netrukdyt; visa apimtimiigyvendintisutartini prijungimo ir prisijungimo teisi.
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Darbo Saltiniai. Darbo Saltiniai — tets aktai yra vig pirma Lietuvos ir
Europos jungos bendrowi teists ir iS dalies Lietuvos mokéis, teisss aktai {skaitant
mokes<iy administratoriaus komentarus).

Tyrimui svarbus, nors ir nedidsl apimties, Saltinis yra privataus kapitalo
investuotop savivaldos aktai, kuriais reglamentuojami santyk&p investuotaj ir
portfelio bendrowi. Svarbiausias Sios srities Saltinis — EVCA Bendrosaldymo gaiés
(EVCA Corporate Governance Guidelihes

Kitas svarbus teés mokslo tyrimams Saltinis — teignpraktika — didele
dalimi nréra reikSmingas nagrédamam dalykui, kadangi privataus kapitalo sangori
rinka pasizymi privatumu (konfidencialumu) ir auktlalyviy profesionalumu. Sios
aplinkybés lemia poreik sprsti gincus taikiai, 0 nepavykus — perduoti ganspesti
arbitraZzui, kurio praktika éra vieSa. Vis élto tyrimo objekto problemoms naggitn
remiamasi Jungtiis Karalysts ir JAV teismy praktikos pavyzdZiais, taip pat ta Lietuvos
teismy praktika, kuri reikSminga kai kuriems privatauspitalo investicijos apsaugos
aspektams.

D¢l auk&iau apzvelgi priezagiy svarbiausi Siam darbui privataus kapitalo
sandonj teises Saltiniai yra papkgai ir teises doktrina.

Teisininkai sandorio dokumeantrengimo ir deryh dél ju metu uzsiima
aktyvia teigkira. Sandor papr@iy teiss pasizymi auksta juridine technika, remiasi
ilgamete teigkiros subjeki patirtimi, teigs ir finans; problemy sprendina sinteze.

Papr@iy teiss apibendrinama tets doktrinoje. Privataus kapitalo sandori

teises doktrirp angly kalba galima pagal jos publikavimo pal suskirstytii dvi grupes:

1. tradicine forma (popieriuje) publikuojamus Saltimidetaliau apzvelgiamus
Zemiau);

2. mokslo darbus, kugisklaida uztikrinama pasitelkiant interaePagrindiniai tokio
pohidzio Saltiniy rinkiniai yra Socialing moksly tyrimo tinklo (sutr.SSRNang!.
Social Science Research Netwalkomem baz (http://www.ssrn.com/), kurioje,
be kity temy, prieinami naujausi ekonomikos, vadybos, fingrigisss mokslo ir
tarpdiscipliniai darbai privataus kapitalo sandorema, daznai iki ar vietojyj

publikavimo tradicine forma, ir Europos bendnpvialdymo instituto (SuteCGl;
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angl. European Corporate Governance Instifukaupiami rinktiniai darbai te¢s

mokslo ir finang mokslo srityse (http://www.ecgi.org/).

Svarbiausi tradiciés formos privataus kapitalo téss doktrinos pavyzdziai
yra M. Dwyer monografijagManagement Buyout&cliau kartu su bendraautoriumi A.
Styhanon iSpista iki traktatoPrivate Equity Transactions autoriy kolektyvo leidinys
Private Equity: Law and Practicéed. D. J. Cooke), C. Hale veikalBsvate Equity: A
Transactional AnalysisPrivataus kapitalo sandoriams akfisaffinansavimo aspektai
nagrirejami T. Speechley monografijoj@dcquisition finance lyginamojoje studijoje
International acquisition finance: law and practideed. G. Griffits), o investicijos
apsaugos klausimai — G. Stedman imlatutoriy veikale Shareholders’ agreements
viename detaliaugi darhy akcininky sutatiy tema. JAV mokslinink darbai ypa
svarhis kreditu finansuojam iSpirkimy sampratai atskleisti (tarp svarbiausiutoriy,
daug raSiusi Sia tema, galima pamiti M. C. Jensen ekonomikos ir vadybos maksl
srityje bei R. Gilson teis mokslo srityje), taip pat suvokti su akcijomigjamo
atlyginimo specifilg (L. A. Bebchuk). JAV auton (pvz., E. L. Miller Jr., P. A.
Gaughan, D. M. DePamphilis) fundamentatarbai susijungimir isigijimy tema, nors
neskirti specialiai privataus kapitalo sandoainalizei, reikSmingi analizuojant sandpri
struktiras ir procedras.

Specifire privataus kapitalo sandarteises doktrinos #@Sis yra visuomenimi
ir tarptauting organizaciy (tokiy kaip Europos privataus ir rizikos kapitalo asofj#ac
(EVCA), Ekonominio bendradarbiavimo irébtos organizacija (OECD) bei pri@tos
instituciju (pvz., Jungtids Karalys¢és Finansini paslaug institucijos (FSA))
publikuojamos ataskaitos, memorandumai ir kiti viedokumentai, Kkuriuose
apibendrinama aktuali privataus kapitalo sandorinkos empirig informacija,
identifikuojamos teisinio reguliavimo problemogursprendimo bdai.

Autorius ctkoja Gento universiteto (Belgija) téss fakulteto Verslo teis
katedros profesoriams E. Wymeersch, C. Van derigtst De Wulf uz disertacijos dali
pradiny tekst; angly kalba perZira, vertingus patarimus ir pastabas, taip pat Europos

privataus ir rizikos kapitalo asociacijos (EVCA)rgenalui uz metodinpagalla.

25



Metodologija. Bendriausia metodologijos prasme raSantddrky didelis
démesys buvo skiriamas ne tik analizei (analitinisketimio tyrimo metodas), bet ir
sintezei. Pvz., privataus kapitalo sandorio pozymidoriaus yra sintezuoti iS daugelio
Saltiniy, atsizvelgianti tai, kad moksligje ir net praktigje literatiroje rera bandym
konceptualiai apitdinti privataus kapitalo sandorio pozymius.

Pagrindinis rengiant daglmaudotas mokslinio tyrimo metodas — sisteminis
metodas, kuriuo remiantis privataus kapitalo samdanstitutas analizuojamas kaip
visuma jvairiy teiss Saki normy, reikSming, sudarant ir vykdant privataus kapitalo
sandorius. Sisteménanaliz leido identifikuoti gasajas tarpvairiy teistss mokslo Saik
(bendroviy, sutatiy, mokesiy teiss).

Lyginamosios teigyros metodo ribattaikyma Siame darbe nulemia tyrimui
naudot, Saltiniy specifika (@ra daug teiss normy rinkiniy ar aktualios teismpraktikos,
kuria galima ity iSsamiai lygintijvairiose jurisdikcijose). Privataus kapitalo sandor
paprdiy tei — vienas svarbiausityrimo Saltinii — perimama i$ pagrindinitokios
teisss formavimo centr (JAV ir Jungtirts Karalystés) kaip globali konverguota
praktika. Todl lyginamasis metodas darbe naudojamas; yWsma pateikti tinkamo
(pageidautino) ar netinkamo teisinio reguliavimovymlZius, bet ne detaliai lyginti
pasirinktas teiss sistemas. AtsiZzvelgiamntai, kad privataus kapitalo sandoriai ir yga
specifinis reguliavimas — naujas reiskinys, ribdikytas istorinis metodas: istoriniu
poZiiriu analizuotas tik privataus kapitalo sandowykdymui svarbus finansés
pagalbos institutas.

Istatymy leidéjo ketinimo metodas taikytas vigirma su akcijomis siejamo
atlyginimo mokestinj aspekii analizei, turint omenyje neai$l§io instituto reguliavir
pagal Lietuvos teis kur autorius siek iSaiSkinti analizuodamas galimustatym
leidéjo ketinimus.

Svarbiausi pagalbiniai metodai — psichologinis-kibastinis metodas ir
teisss ekonomid analiz. Psichologinis-bihevioristinis metodas taikytasgmasjant
interesi konfliktus tarp privataus kapitalo sandorio, kgpoceso, dalyw, taip pat
kredito poveik bendroes vadow elgesiui, kadangi Siems klausimams tinkamai
atskleisti litina veikiartiy asmen elgesio analiz Taikant teiss ekonomig analiz

siekta pagsti privataus kapitalo sandaririnkos reikSm ir poveik ekonomikai.
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Rengiant § darty nebuvo atliekama empiripityrimy — apibendrinta kit tyrinétoju

surinkta medziaga.

Darbo struktira. Strukfiros poziiriu, disertaciy sudaro dvi dalys, kurias
salygiSkai galima pavadinti bengja dalimi ir specialija dalimi. Bendrojoje dalyje (1 —
2 skyriai) pateikiamas privataus kapitalo api#iimas, taip pat iSskiriami septyni
pozymiai, kuriuos autorius laiko tldingais privataus kapitalo sandorio pozymiais.
Pozymius apibendrinus, suformuluojamas privataupitéd® sandorio apikZimas.
Turint omenyje darbo naujunpalyginti detali ir didels apimties bendroji dalisibina
siekiant suteikti aiSk konteksi specialiojoje dalyje nagréfamiems klausimams.
Specialiojoje dalyje (3 — 5 skyriai) aptariamosstragutoriaus nuomone, reikSmingiausios
bendroviy teisss problemos, susijusios su privataus kapitalo sasido— finansig
pagalba, investuotojo ir taikinio vadegvinteres konfliktai, investicijos apsauga.
Kiekviena Sip problemy nuosekliai iSvedama i$ atitinkamo bendrojoje dalgptarto
privataus kapitalo sandorio pozymio - finassipagalba kyla iS finansavimo
heterogeniSkumo; intergskonflikty suvokimas svarbus siekiant tinkamai pritaikyti
investuotoy ir vadow interes derinimo priemones, iStobulintas privataus kapital
sandonj praktikoje; investicijos apsaugos priemasryra konkrets pavyzdZiai to, kaip

pasireiSkia privataus kapitalo sandorio investuntdityvumas.

ISvados ir pasiillymai

1. Privataus kapitalo sandorig probleminiai aspektai bendroviy teisés
poZziariu. Svarbiausios bendrayi teistss problemos, egzistuojéins &l to, kad
dabartiniu teisiniu reguliavimu Lietuvoje neatsilgiamai privataus kapitalo sandari
specifika, yra finansigs pagalbos draudimas, nepalankus teisinis rezimestuotojo ir
bendrovs vadow interesams derinti bei neaiSkus investicijos ageaupriemonj

teisinis reguliavimas.

2. Finansinés pagalbos samprata ir liberalizavimo rekomendacije.
Nesant finansiés pagalbos apibzimo teigs aktuose, ji tuty bati suprantama kaip bet

kurie taikinio veiksmai, kuriais siekiama suteildijéjui 1éSas, reikalingagyyti taikinio
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akcijas,iskaitant pagalppo igijimo ir netiesiogin pagalbos suteikimbei gavim. Kita
vertus, finansiaés pagalbos samprata &t biti aiSkinama siaurinamai, pirma, nustatant
priezastin ry§i tarp pagalbos ir akaijigijimo, ir antra, taikant svarbesniojo tikslo test
bei specifines iSimtis. Siaurinamasis aiSkinimastlwos teismuoseilinas siekiant
neleisti taikinio kreditoriams piktnaudziauti satesemis girtijant sandorius finansis

pagalbos draudimo pagrindu.

Finansires pagalbos rezimo liberalizavimas Antrojdjmoniu Direktyvoje
77/91/EEB (,Direktyva“) suformuluotas ne kaip vaisiiy nariy pareiga, o kaip teis
Batent ¢l to Lietuvosistatymy leidéjui, igyvendinusiam Direktyw grieZiau nei to buvo
reikalaujama, buvo suteikta galimyliSlaikyti apribojimus, kuriuos jis vargu ariiy
nusta¢s pats, be postio iS Europos gungos ir, netiesiogiai, Jungtia Karalys¢s
teises. Lietuvos sandaririnkai teigiam poveil turety Sie finansigs pagalbos rezimo
liberalizavimo veiksmai, kuriais néty virSijamos Direktyvos suteiktos veikimo laésy

ribos:

1. VisiSkas finansias pagalbos taisykli taikymo uZdagju akciniy bendrovi
atzvilgiu panaikinimas;

2. Numatymas teis aktuose veiksm kurie nelaikomi finansine pagalbgkaitant
Direktyvos 23 str. 2 d., kuri nustato iSinfinans; istaigy ir darbuotoy atzvilgiu,
igyvendinim,

3. Siaurinamasis finansés pagalbos sampratos aiSkinimas Lietuvos teismuose;

4. Ttvirtinimas teigs aktuose aiSki nuostay del finansines pagalbos taisykli

netaikymoex postreorganizavimui.

3.18vados &l su akcijomis siejamo atlyginimo efektyvumo didinmo. Su
akcijomis siejamas vadavatlyginimas didina bendroyiveiklos efektyvum; suderina
akcininky ir vadow, interesus; gali atneSti vadovui mokes&simaudos; leidzia meék

atlyginimag nenaudojant pinig padeda vadovus atrinkti, stebir iSlaikyti bendrogje.

Su akcijomis siejamas atlyginimas labiau motyvuggaow, kai priklauso

nuo plam jvykdymo. Ivykdymo plam efektyvung teoriSkai didina bendras, dauginis ir
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testinis polmdis; siejimas su kit bendrovii rezultatais; neatsiZzvelgimasi
nekontroliuojamus investavimo rezultatus ir atsiti& sckme; atsizvelgimag bendroes

skirstymy padaliniais.

Nuvertinti ir tikrosios velds opcionai teoriSkai motyvuoja vadpvnaziau
nei pervertinti opcionai. K#au pervertinti opcionai gali demotyvuoti vachovdél

psichologini priezasiy.

Vadovui nustatyti akcij perleidimo apribojimai iripareigojimas perleisti
akcijas nutraukiant santykius su bendroveirh siekiant uztikrinti liekadiy vadow
motyvavimo gstinuma. Su akcijomis siejamas atlyginimas néturbiti laikomas darbo
uzmokesio dalimi apskaiiuojant teigs akty numatyh iSeiting iSmoky. Turéty biti
pripagstami investuotojo ir vadovo susitarimai, kad swijaknis siejamas atlyginimas
nekompensuojamas, jei vadovas nutraukia santykiusesdrove dar neatsiradugygai
ar nesgjus terminui, kurie suteiitteis; gauti numatyt su akcijomis siejamatlyginima,
taip pat jei vadovas kaltagldsavo pasitraukimo. Lietuvos teignr arbitraZzo praktikoje
turety bati pripazstama bet kokia investuotojo ir vadovo sutarta,vefja tvarka

suderinama vadovo kat samprata.

Visas su akcijomis siejamas atlyginimassturbiti apmokestinamas tik kaip
turto verts padidjimo pajamos, su abyga, kad teis gauti tok atlyginima yra
neperleidziama. Siekiant smulkiimoniy veiklos efektyvumo didinimo ar kit
visuomenei nauding tiksly, dalis su akcijomis siejamo atlyginimo galitatb
neapmokestinama, remiantis tsisaktuose aiSkiai nustatytais kriterijais. Moke#tigty
buti apskatiuojamas ne ankgu nei tuo mokestiniu laikotarpiu, kai vadovasliea

gauna su akcijomis siejanatlyginima, pvz., parduoda opciono akcijas.

4. ISvados @l investicijos apsaugos priemonj. Teismy ir arbitrazo
praktikoje turi luti pripazstamas akcinink susitarimu nustatytas absoliutus draudimas
akcininkui tam tiks laikotarp perleisti bendroés akcijas be kito akcininko sutikimo;
absoliutus iSimtiy IS pirmumo teids igyti perleidziamas bendrés akcijas netaikymas

(pvz., jei akcininkai yra sudaraiSky susitarim dél to, kad vieno iS4y mirties ar
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paskelbimo mirusiu atveju akcijos perleidZziamosekits akcininkams, toks susitarimas
negali liti paneigiamas remiantis pavéjana reglamentuojatiomis istatymo
normomis; turi lati pripazstamas akcininko ir jo sutuoktinio bendras sut&tin
isipareigojimas kitiems akcininkams, kad sutuoktimperleis kitiems bendrég
akcininkams akcijas, jam priteistas padalijus as;ij kurios yra bendroji junggn
nuosavyk). Privataus kapitalo sandarpraktikai svarbi vieninga ir progresyvi gums
nagrirgjanciy institucijy praktika sprendziant priverstinio akgijpardavimo ir jam
giminingo specifinio privataus kapitalo sandpwykdymui svarbaus instituto — pirkimo
opciono — probleminius klausimus. Teismaiétur atsakovui byloje & priverstinio
akcijy pardavimo neleisti naudoti juridinio asmens veskltyrimo institug kaip
priemore sabotuoti priverstinio akaij pardavimo proceda, o ieSkovui byloje é
priverstinio akcij pardavimo — neleisti piktnaudziauti teise prasaikinuyju apsaugos
priemoniy; analogiSka praktika téry bati formuojama ir @l pirkimo opcion, kaip
investicijos apsaugos priemis) taikymo. Pirmumo teés netaikymo vykdant
iSieSkojimy problemai spgsti siiloma Sprendim vykdymo instrukcijoje itvirtinti
antstolio pareig nust&ius, kad skolininko turto sutiyje yra uZzdarosios akais
bendroes akcij;, pareikalauti i$ skolininko informuoti antstoar skolininkui taikomas
sutartinisisipareigojimas paslyti kitus akcininkus kaip i$ varzytiniparduodamo turto
pirkéjus. Sie akcininkai tuwty bati laikomi skolininko padilytais i varzytyni
parduodamo turto pigais be skolininko atskiro nurodymo ir informuojarapie tai

antstolio.

Ginca sprendzianti institucija taty itin grieZtai vertinti prijungiamo
akcininko veiksmus, nukreiptus prie$ investuotopsifraukim, taip pat atsizvelgti
skirtinga prijungimo teigs ir privalomo akciy pardavimo (angl.squeeze-olt
reikalavimo teiss prigimf, ir pastarajai taikytin taisykliy pagal istatymo analogij
automatiSkai netaikyti nag@jant su prijungimo tets igyvendinimu susijusius
klausimus. AnalogiSkai taty buti uzkertamas kelias mazumos akcinjnk
pikthaudZiavimui byligjantis &l prisijungimo teigs igyvendinimo ir tokiu kdu

trikdant investuotojo pasitraukin
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