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I. Introduction

Construction contracts (Latin — locatio-conductio operarum) were known way back in
the Ancient Roman Law. By concluding such contract one party was taking an obligation
to carry out certain work, e.g. to construct a house, on behalf of the other party for the
renumeration set’. Contractual relations, especially construction relations, remain
relevant at present.

The construction sector has a great influence on the economy of countries.
Lithuania is no exception. Up to 2008 Lithuania was experiencing a rapid GDP growth.
People’s standard of living was going up. A greater demand arose for accommodation in
new buildings, for administrative, commercial, and business premises. The construction
sector was consistently growing. Even in the face of the economic downturn the
construction sector remains important, and the construction market makes for a
significant share of the countrie’s GDP.

All large-scale immovable property objects are constructed on the basis of legal
contractual construction relations. As the construction market makes for a significant
share of the GDP, technology moves forward, immovable property projects get bigger
legal contractual construction relations are getting complicated, and the construction
process is getting complex and multilevel.

In legal contractual construction relations, parties are usually not equal, many
contracts are concluded according to the accession method; the question of contract
parties’ righteousness is often brought up. When analysing the influence of liberalism on
economic relations and principle of freedom of contracts, one of the most authoritative
experts of contract law, Prof. H. Koétz, has noticed that it is important to ensure
contractual justice (German — vertragsgerechtigkeit, French — juctice contractuelle).
That is, the weaker part must be protected more, both parties must be obliged to take into
greater consideration the interests of the other party of the contract, and the very idea of

the contract must be formulated and directed towards legal cooperation with the duty to

! NEKROSIUS, Ipolitas; NEKROSIUS, Vytautas; VELYVIS, Statys. Romény teisé. Second amended and
appended edition. Vilnius: Justitia, 1999, p. 245.
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cooperate, ensuring justice and solidarity.? The very idea of duty to cooperate is
becoming more relevant in complex legal contractual construction relations.

In recent years, the notion of the fundamental principle of contract law, i. e. the
principle of freedom of contracts, has changed significantly. It is now universally
accepted that the principle of freedom of contracts cannot be regarded as an exclusive
principle of the contract law, other principles, such as righteousness, justice, cooperation,
social solidarity, etc., are also of great importance.

An attempt to develop common contract law of the Europen countries has been
made for some time, but all the efforts only bring out the differences in the countries’
national legal systems. On the other hand, comparative contract law studies help to
notice that lately, the principle of freedom of contracts has not been considered absolute
anymore. More and more attention is directed towards other principles of contract law,
especially those of a weaker countrie’s security, protection of contractual righteousness,
and other principles of social nature. The social role of private law is particularly
emphasized even in the Draft Common Frame of Reference (hereinafter referred to as
DCFR).

It is evident that the construction contract parties’ interests differ greatly. The
contractor aims at carrying out the work assigned for the minimum costs and with the
biggest profit possible. Whereas the client wants the work to be done as fast as possible
and for the least costs possible. This enmity is particularly visible in large-scale
immovable property development projects, where conflicts between parties arise from
everyday activities. For quite some time it has been advised to apply the cooperation
principle as the solution to this situation. As one of the main principles of modern
contract law, the principle of duty to cooperate plays a significant role in legal
contractual construction relations, therefore, it requires a deeper analysis. It is also
evident when viewing the judgments of the Supreme Court of Lithuania (hereinafter
referred to as SCL); most of them are based on the application of the principle of duty to

cooperate, if a dispute has originated from legal contractual construction relations.

2 KOTZ, Hein, FLESSNER, Axel. European Contract Law. Vol. 1: Formation, Validity, and Content of Contracts;
Contracts and Third Parties. Oxford: Clarendon Press, 1997, p. 12.
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Taking this into account, it is necessary to analyse the implementation of mutual
rights and obligations of the parties of legal contractual construction relations in the
aspect of the principle of duty to cooperate. It is necessary to establish the boundaries of
the principle of duty to cooperate: does the SCL cross the content boundaries of the
principle of duty to cooperate when determining contract parties’ liability in cases where
the principle of duty to cooperate is applied and on the basis of this principle the SCL

practice in disputes, caused by contractual construction relations, is formed.

I1. Subject matter, aim and objectives of the research

This dissertation analyses a common principle of contractual law — duty to cooperate.
The nature of this principle, its content is analysed with reference to the works of the
most authoritative experts of modern comparative private law; the focus is on the
analysis of this principle in the context of legal contractual construction relations.

In this paper, when analysing the principle of duty to cooperate in legal
contractual construction relations, the issues regulated by private law are analysed. Much
less attention is paid to the issues of public law. Pecularities of concluding and
implementation of construction contracts in public procurement are among the issues
that are not analysed in this paper; with the exception to the cases where it is required in
order to meet the aims of this paper. The issues of the Civil Procedure are also not
analysed in this paper, with the exception to the cases where it is required in order to
meet the aims of this paper, e.g. one of the sections of the paper is about the ways to
solve the disputes raising in construction; the reason this issue is mentioned is that it is
closely related to the principle of duty to cooperate.

This dissertation analyses the Civil Code of the Republic of Lithuania (hereinafter
referred to as CC RL) that establishes the principle of duty to cooperate, determines the
normative regulation of legal contractual construction relations, analyses case law
developed by the SCL on issues related to legal contractual construction relations, in
particular its relevance to the implementation of the principle of duty to cooperate.

In this paper special attention is paid to the Legal Guide on Drawing Up
International Contracts for the Construction of Industrial Works (hereinafter referred to
as UNCITRAL Legal Guide) approved by the United Nations Commission on

International Trade Law (hereinafter referred to as UNCITRAL) on 14 August 1987.
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Best-known and widely used, published and updated publications of the International
Federation of Consulting Engineers (hereinafter referred to as FIDIC), intended for the
parties of legal contractual construction relations, are also analysed in great detail.
UNCITRAL Legal Guide and provisions of FIDIC model contracts reflect widely-spread
and accepted practice; that is why, there is so much focus on these documents. M. J.
Bonell also has noted that these documents received special attention even when
UNCITRAL International Commercial Contracts Principles (hereinafter referred to as
UNCITRAL Principles) were being drafted, even though they are not statutory
instruments®,

When analysing the principle of duty to cooperate, UNCITRAL Principles and the
Principles of European Contract Law (hereinafter referred to as PECL) are analysed as
well; together with the DCFR general provisions, a lot of attention is paid to Part C of
Book IV of the DCFR — Services, and Chapter 3 of this Part — Construction. The paper
focuses on this particular document because for the first time in international documents
an attempt has been made to set forth a proposal resulting from a common general
conclusion formulated by legal scholars of all European Union countries.

The paper reveals why the principle of duty to cooperate is given so much
prominence in legal contractual construction relations, it also explains precisely how this
requirement is implemented by the means of normative legal regulation, how case-law
interprets it, how duty to cooperate influences civil liability of the contractual parties,
and how duty to cooperate is understood in other countries’ law. With regard to this, a
description of corresponding regulation of issues analysed in the paper in English,
German, French and other countries’ law is presented. The three countries mentioned
above have been chosen not only because they are the biggest jurisdictions in Europe,
but also because their Law has had great influence on other countries’ law, and they play
a significant role in attempting to develop common contractual law on the European
scale (PECL, DCFR). It is no secret that these jurisdictions are particular in their own

way and disagree on some issues; however, there are many similarities in contractual

¥ BONELL, Michael, Joachim. An International Restatement of Contract Law. The UNIDROIT Principles of
International Commercial Contracts. Third Edition. Incorporating the UNIDROIT Principles 2004. New York:
Transnational Publishers, Inc., 2005, p. 48.
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construction relations, and even though specific problems are solved differently,
basically, the final result in most cases is the same.

In complex legal contractual construction relations, besides the client and the
contractor, a third party plays quite a big role; its part is especially relevant when
analysing mutual rights and obligations of the parties of legal contractual construction
relations. When analysing the implementation of the principle of duty to cooperate of the
construction contract parties, it is necessary to define the influence of construction
foreman, engineers, designers, architects, project managers, technical supervisors,
materials suppliers, subcontractors, and other third-party individuals, if their services
were used. Taking this into consideration, a separate section of the paper analyses how
these individuals influence the implementation of the principle of duty to cooperate of
construction contract parties, and related issues.

The paper analyses mutual private legal relations of the parties of a construction
contract. European Union directives or regulations do not regulate such relations,
therefore, the paper does not focus on separate directives or other European Union legal
acts.

The aim of this paper is to evaluate the significance of implementation of the
principle of duty to cooperate, the content and application of this principle in legal
contractual construction relations with reference to legal normative regulation, case law,
other sources; special focus is laid on problem issues of the construction contracts
institute.

In order to meet the aims of this paper, the following objectives have been set:

- to analyse the nature of duty to cooperate, the content of this principle, application
boundaries, so that in the cases when this principle is applied there is no unjustified
expansion or restriction of liability boundaries of the parties of legal contractual
construction relations;

- when analysing the institute of construction contracts, present the main problems
arising in legal contractual construction relations and evaluate the significance of the
principle of duty to cooperate in the solution of these problems;

- to determine the significance of duty to cooperate of the parties of legal
contractual construction relations in the implementation of rights and obligations under

the construction contract;
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- to evaluate Lithuanian case law, foreign countries experience, to present proposals
as to the improvement of the legislative framework in the field of legal contractual
construction relations regulation;

- to indicate effective solutions to the problems in legal contractual construction

relations; the solutions must be related to the principle of duty to cooperate.

I11. Scientific novelty and relevance of the dissertation

The dissertation is on the subject matter that has not been researched in Lithuania yet, i.e.
the principle of duty to cooperate, application of this principle and its significance in
legal contractual construction relations. The paper presents the analysis of the main
rights and obligations of construction contract’s parties in details; the analysis is carried
out in amount, necessary to reveal the application of the principle of duty to cooperate
and its significance in legal contractual construction relations.

The fields of construction planning, execution of technology work, supervision of
work execution are one of the most explicitly regulated fields in Lithuania. All these
issues belong to the subject of public law. Whereas legal contractual construction
relations, that are the subject of private law, have not been analysed extensively, that is,
no extextensive legal studies of legal contractual construction relations parties’ rights
and obligations have been carried out in Lithuania. The principle of duty to cooperate,
which is increasingly being applied by the SCL to determine the liability of the
construction contract parties, has also not been analysed in greater detail.

The institute of contracts is one of the main institutes in Civil Law. It should be
noted that in Lithuania there has been a lot of focus on the analysis of common issues of
the law of obligations and the contractual law; however, separate institutes of specific
spheres experience the lack of focus (with the exception of legal insurance contracts
relations). It should be also mentioned that currently in Law Faculty of Vilnius
University a research Theoretical and Practical Problems in the Development of
Lithuanian Private Law System and in Interpretation and Application of Legal Norms of
Civil Law and Civil Procedure Law is being carried out.

Except for Prof. S. Mitkus works, legal contractual construction relations are
barely analysed in Lithuania (to say nothing of the analysis of the rights and obligations

of legal contractual construction relations parties). It lets presuppose the novelty of the
11



research as the paper analyses the issues that have been barely analysed or only parts of
them have been analysed. The originality of the research is that it analyses not only the
rights and obligations of legal contractual construction relations parties but also how
these rights and obligations are and must be implemented with relation to the principle of
duty to cooperate; it also clarifies how the SCL applies the principle of duty to cooperate
and whether it stays within the boundaries of this principle when invoking liability of the
construction contract parties. At the same time it contributes to revealing the significance
of the principle of duty to cooperate in legal contractual construction relations.

Classic contractual law theory basically does not focus on duty to cooperate;
however the principle of duty to cooperate receives increasing attention of modern
contractual law theory, especially, when legal contractual construction relations are
analysed.

There are several reasons why the principle of duty to cooperate is emphasized in legal
contractual construction relations.

First of all, many problems are encountered when implementing construction
contracts, especially when complex projects, like commercial centres or industrial
objects construction, are implemented. It should be pointed out that industrial objects
construction contracts are essentially very complex due to both technological aspects of
the construction and mutual legal relations of the parties.  Implementation of the
obligations assumed under such construction contract may take a while, sometimes even
several years. When implementing such contracts parties must cooperate to overcome
obstacles related to the performance of the contract, nevertheless disputes arise quite
frequently.

Secondly, legal contractual construction relations are complex and they cause lots
of disputes.

Thirdly, proper implementation of the principle of duty to cooperate is an
effective disputes prevention measure. Construction contracts of large-scale objects
sometimes become similar to Joint Venture Contracts. Taking into account the
particularity of the construction process of complex constructions (e.g. lengthy deadlines
of infrastructure objects construction and at the same of performance of the contract,
etc.) the parties are even advised to conclude contracts of cooperation and emphasise

duty to cooperate by doing this. That is how the significance of parties’ cooperation in
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construction contracts is stressed; it is also increasingly emphasised in the SCL
judgments that are analysed in the paper.

Fourthly, the principle of good faith has always required cooperation on behalf of
one party, when necessary, so as to ensure to the other party the expected benefit under
the contract. At the same time, as the principle of duty to cooperate becomes
increasingly significant, the justified and urgent need arises for research that would
reveal the content of the principle of duty to cooperate and its significance in legal
contractual relations.

Fifthly, as a result of economic downturn the construction market has shrunk. It
has also had impact on terms and conditions of construction contracts concluded; usually
they are unbalanced and ensure only the interests of one contractual party, the client.
Proper application of the principle of duty to cooperate helps to balance mutual
obligations of the parties of contractual construction relations.

Having estimated the aforesaid, it is of great importance to make an assessment of
the principle of duty to cooperate and its application in practice. As previously
mentioned, this principle is highly emphasized in the SCL practice, especially when
dealing with disputes arising from legal contractual construction relations; that is why
the application and significance of this principle is analysed in the context of legal
contractual construction relations. The present analysis should have great value in
understanding and implementing the rights and obligations of construction contract
parties in strive to reduce the number of arising disputes. The aims and objectives of the

present paper are set according to that.

IVV. Methodology

As the principle of duty to cooperate is a common principle of contract law, and
construction is a broad institute of contract law, the focus of the research has been the
very disclosure of the principle of duty to cooperate and problem issues of legal
contractual construction relations where parties’ cooperation is a necessary element of
the performance of the contract. Construction contract parties’ obligations, established
by positive law, have also been analysed in great detail; it has also been studied whether
the application boundaries of the principle of duty to cooperate are crossed when

applying this principle. Several methods have been applied during the research.
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Documents analysis and systemic methods have been mostly used in the paper.
The research was concentrated on the study of legal norms in force, case law, forms of
model construction contracts terms and conditions; accordingly, the method of document
analysis has been applied mostly. On the basis of the data obtained, having applied the
systemic method, problem aspects of legal contractual construction relations have been
revealed and presented together with the problem solution strategies; peculiarities of the
implementation of the principle of duty to cooperate as well as its significance, content,
and application boundaries have also been indicated.

Some auxiliary methods have also been applied during the research. Historical
method was employed to analyse the origins and the nature of legal contractual
construction relations. Comparative method was applied to analyse foreign countries’
legal acts, case law, and literature. Teleological method (to identify intention and aims of
a legislative body in regulating civil liability aspects of contractual parties of legal
contractual construction relations) and some other methods were also employed in the
research.

Having analysed legal regulation of the institute of construction contracts, case
law, and other sources, having employed the aforementioned methods, problem issues of
legal contractual construction relations were analysed, the content of the principle of
duty to cooperate and the application of this principle and its significance in legal

contractual construction relations was revealed and evaluated.

V. Structure of the dissertation
There are five main sections in the dissertation.

In Section 1 (The concept of the principle of duty to cooperate) the concept of the
principle of duty to cooperate is presented, it is also revealed how this principle is related
to other principles of contract law.

In Section 2 (The concept of a construction contract) the concept of a construction
contract is presented with special focus on separating this type of contract from other
types of contracts, as it is possible to properly select and use the norms applied to this
type of contract only after having qualified a contract properly.

Section 3 (The content of the principle of duty to cooperate when the parties of

construction contract implement their rights and obligations) is the largest of all. In this
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section, all the main rights and obligations of construction contract’s parties are
analysed; however, it is done in amount, necessary to reveal the content of duty to
cooperate. This section is more of practical nature and might be particularly useful to the
practicians.

Section 4 (The significance of other parties of the construction process in the
implementation of duty to cooperate) is to reveal how other parties of the construction
process influence the implementation of the principle of duty to cooperate.

Section 5 (The significance of the principle of duty to cooperate in solving
disputes that arise from legal contractual construction relations) reveals the significance

of implementation of duty to cooperate in dispute prevention.

V1. Statements to be defended

1.  The principle of duty to co-operate is a separate principle of contract law, not an
expression of the principle of good faith and fair dealing or some other principle of law;
2. In legal contractual construction relations, the principle of duty to co-operate
requires that the parties to the contract rely on each other more than usual;

3. The legal doctrine stipulates for the implementation rules of the principle of duty to
co-operate, while the content of this principle is established according to the factual
circumstances and this is considered to be a matter of a fact;

4.  The extent of the operation of the principle of duty to co-operate is not limited to
the period of performance of the contract; it also includes the relations of the parties

before the conclusion of the contract and after its termination.

V1. Results of the research: conclusions and recommendations
During the research the objectives of this paper have been accomplished, i. e. with
reference to the sources chosen the significance of implementation of the principle of
duty to co-operate has been evaluated, the content and application of this principle in
legal contractual construction relations has been revealed. Special focus has been on the
analysis of problem issues of the construction contracts institute; at the same time the
objectives set have been accomplished.

Some general conclusions and part of the intermediary conclusions have already

been presented in the paper. Next, the main findings grouped according to the main
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statements to be defended, set in the beginning, are presented; the findings validate the
statements to be defended.

1. The principle of duty to co-operate is a separate principle of contract law, not an

expression of the principle of good faith and fair dealing or some other principle of law.

The duty to co-operate is one of the main modern principles of contract law that
originated from relational contract theory of the parties. The principle of duty to co-
operate is traced back to the principles of good faith and fair dealing, the principle of
common sense, and it is also closely related to pacta sunt servanda principle, however it
is not the expression of these principles. As a separate common principle of law, the duty
to co-operate is accentuated in all most authoritative comparative studies of private law
abroad and is also widely used both in Lithuanian and foreign case law. For this reason,
the principle of duty to co-operate cannot be identified with the principle of good faith
and fair dealing nor can it be interpreted only as the expression of the principle of good
faith and fair dealing, contrary to the Lithuanian legal doctrine.

Naturally, the principle of duty to co-operate cannot be considered absolute — this
principle must be applied in combination with other principles of law, taking into
account specific norms of law that already include elements of content of the principle of
duty to co-operate.

2. In legal contractual construction relations, the principle of duty to co-operate

requires greater that the parties to the contract rely on each other more than usual.

In the construction process, the cooperation between parties is highly significant; this
fact increasingly emphasised not only in the SCL judgments that are analysed in the
paper but also in foreign literature on law, where the principle of duty to co-operate is
one of the main instruments establishing liability of the parties to the construction
contract in the event of improper performance of contractual obligations. Proper
implementation of this duty is a measure ensuring the maximum protection of a
contractual party from possible loss, from disputes regarding the execution of work,
payment or even termination of contract during its performance.

Time and again, the SCL has noted that the legislative body has expressly
discussed the the duty to co-operate of the parties to the contract (Article 6.691 of CC
RL) taking into account the specific features of the construction contract. What is more,

parties to the construction contract must be more cooperative than in other usual
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contracts (purchase and sale, lease, and other contracts). However, interests of the
parties to the construction contract relations are often conflicting, therefore, the scope of
obligations assumed in legal contractual construction relations, established only with
reference to the principle of duty to co-operate, cannot be as wide as the scope of
obligations assumed in fiduciary relations.

3. The legal doctrine stipulates for the implementation rules of the principle of duty

to co-operate, while the content of this principle is established according to the factual

circumstances and this is considered to be a matter of a fact.

The elaboration of the content of the duty to co-operate through factual circumstances is
conditioned by objective reasons as the duty to co-operate is a polysemous notion and its
implementation in practice causes many difficulties — the line between the duty to co-
operate and the strict compliance with the pacta sunt servanda principle is uncertain. The
elaboration of the content of the duty to co-operate in the doctrine, or even in the
particular contract, is beneficial to the parties to the legal contractual construction
relations as by revealing the content of the duty to co-operate, the defence measures are
established; these measures can be taken by a party in the event of the other party’s
failure to perform the duty to co-operate in respect of the former.

Many factual circumstances are taken into account when deciding whether a party
to a contract has performed its duty to co-operate. While doing this, the rules embodied
in the legal doctrine must be applied. First of all, a reasonableness test must be
performed to determine whether the application of the principle of duty to co-operate
(demand co-operation from the other party) is reasonable in a particular situation. If the
result of the test is positive, further analysis depends on the party, which co-operation is
demanded. A necessity test is applied to assess whether the contractor has performed all
his contractual obligations. A “but-for” test is applied to determine whether the customer
has properly co-operated with the contractor, who failed to perform the contract on time.

When commenting on Article 6.691 of CC RL, the SCL emphasizes that it is
important for the parties to observe the principle to co-operate when performing a
construction contract; this duty is equally important to both contractual parties and the
party that fails to comply with the duty to co-operate does not have the right to use the
other party’s lack of cooperation against it as a basis for refusal to perform its

obligations, however, the SCL has not explained what obligations must be failed to
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perform to qualify it as a violation of the principle of duty to co-operate. It should be
noted that the principle of duty to co-operate consists of two components (is two-
dimensional): it has a positive and a negative aspect. The positive aspect is the
contractual parties’ duty to co-operate; in this case the parties are required to engage in
actions. The negative aspect is the duty to refrain from obstructing the performance; in
this case each party is required to refrain from taking actions that might hinder the other
party’s performance of the contract.

Having performed the research, the following main elements of the principle of
duty to co-operate have been distinguished:

Firstly, the elements constituting the positive aspect of the principle of duty to co-
operate:
(1) both, the customer and the contractor, are under the obligation to provide all the
information, necessary to enable the other party to perform properly the obligations
taken under the contract (from the notice of the appointment of the representative and to
the notice of the change of the mailing address or the alteration of the research, expertise,
etc. on hand);
(i)  contractual parties assume mutual obligation to secure proper conditions in order
to perform the obligations under the contract (the customer takes the obligation to secure
proper work conditions and the contractor takes the obligation to enable the customer
supervise the work performed, etc.);
(iti)  both, the customer and the contractor, take the obligation to notify of any
circumstances that might cause the failure to perform or inappropriate performance of
the contractual obligations;
(iv)  the customer’s right to give directions. It may be stated that this right transforms
into an obligation when the customer himself is an expert in construction or he engages
an adviser and is able to assess respective risks;
(v)  The contractor’s right to put forward proposals that transforms to an obligation if
failure to put forward such proposals or notify of certain circumstances results in
improper performance of obligations under the contract;
(vi) Both, the contractor and the customer, are under obligation to provide help that
covers such cases: neither of the contractual parties can request help from the other party

in order to perform obligations that the party itself has taken under the contract unless
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the other party can perform certain actions that ensure the implementation of the
contractual obligations without any extra effort, while the other party cannot perform
these actions or their performance might aggravate greatly the position of the other
contractual party;

(vii) Both parties are under the obligation to provide necessary solutions on time, to
coordinate actions, to work effectively together when solving problems arising from the
performance of the contract;

Secondly, the elements constituting the negative aspect of the principle of duty to
co-operate:

(1) The customer is under the obligation to ensure the contractor’s access to the
construction site and refrain from interfering with the performance of other obligations;
(i) The customer is under the obligation to refrain from intrusion into the contractor’s
business while supervising the ongoing work and the quality of work carried out by the
contractor;

(i) The contractor is under the obligation not to obstruct to carry out supervision of
the his work by the customer and his representatives;

While assessing factual circumstances, having determined that actions of a party
satisfy any of the abovementioned violations of the content elements of the principle of
duty to co-operate, it can be stated that the contractual party that has violated a respective
obligation has also violated the principle of duty to co-operate, therefore, this party has
to suffer the negative consequences of such violation.

The content of the principle to co-operate is very broad, however there are
established boundaries of the principle of duty to co-operate, i.e. each party must
perform its obligations properly. The duty to co-operate cannot be expanded to the point
where the other contractual party has to sacrifice its interests to be able to perform the
duty to co-operate.

4. The extent of the operation of the principle of duty to co-operate is not limited to

the period of performance of the contract; it also includes the relations of the parties

before the conclusion of the contract and after its termination.

At first sight, the principle of duty to co-operate seems to be limited to the period of
performance of the contract; however, proper implementation of the principle of duty to

co-operate (especially in legal contractual construction relations) also includes pre-
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contractual and post-contractual relations. Parties to the construction contract have to
prepare themselves for the implementation of the contract even before any specific
construction work has started and the contract has been concluded. The customer’s
obligation to prepare appropriate project documentation and present it to the contractor,
express his expectations as to the result of the construction, hand over the work front,
etc. constitutes the content of his proper implementation of the duty to co-operate in pre-
contractual relations. The contractor also has to evaluate his readiness for the
performance of the work: the available labour force, availability of the materials required
to carry out the work, etc.

The contractual parties must also co-operate as much as possible to eliminate
defects that emerge during the warranty period. When implementing his individual rights
to the quality warranty of the construction work, the customer has to act properly: in
reasonable period of time notify of the quality defects in the work carried out, enable the
performance of the analysis to reveal the causes of quality defects, and enable
elimination of the defects.

With reference to the research performed and in addition to proposals put forward

in the dissertation, the following proposals addressed to the leqgislative body are put

forward (the proposals can be partially implemented by the case law by developing and

interpreting positive law properly).
Firstly, the author proposes to amend Avrticle 6.684(4) of the CC RL which stipulates that

in the event of customer’s failure to give proper instructions, the contractor has the right
to suspend the work. This norm must provide for the obligation of the contractual parties
to agree upon the necessary alterations, and, in the event of the customer’s non-
compliance with the duty to co-operate, the contractor must have the right to make
independent decisions; it also must provide for the obligation of the customer to cover all
the costs resulting from the implementation of the decision made by the contractor in the
event of the failure to receive a reply from the customer in time. It would result in closer
cooperation of the parties to the construction contract, as now the law establishes the
contractor’s obligation to inform, whereas the customer may put off responding. The
present wording of the aforementioned norm does not stipulate close cooperation of the
customer; the situation would substantially change in the event of the amendment or

alternative provision of the consequence of non-compliance with the content element of
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the duty to co-operate, i.e. response; the consequence is the obligation to cover all
additional costs rather than suspend the work.

Article 6.684(4) of the CC RL should be amended and read as follows: In the instances
of the work contractor having discovered in the course of the construction the work
which is not indicated in the technical construction regulations and necessitates
fulfilment of additional work and increase in the price of the contract concerned, he
shall be obliged to inform the customer accordingly. In the event of the failure to receive
a reply from the customer to his communication within the period established in the
contract or within reasonable time, where such period is not indicated in the contract,
the work contractor shall have the right to make decisions on the execution of the work
concerned and the customer shall cover all the costs (including profit) resulting from the
execution of the work or shall suspend the execution of the work. In this case, the
damages caused by the suspension of the work shall be borne by the customer unless he
proves the absence of necessity to perform additional work.

Secondly, it is also proposed to provide for the customer’s obligation to control
and supervise the construction works executed by the contractor.

Article 6.689(1) of the CC RL should be amended and read as follows: The
customer shall have the right, and in the event of engaging technical supervision and
(or) project execution supervision — the obligation, to effectuate control and supervision
over the course and the quality of construction work being fulfilled, compliance with the
schedules of construction work, the quality of the materials supplied by the contractor,
and the use of the materials provided by the customer. In implementing this right, the
customer shall have no right to interfere in the economic-commercial activity of the

independent work contractor.
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X Reziumé

Jau kuris laikas bandoma sukurti bendrg Europos valstybiy sutarCiy teisg, taciau dél visy
pastangy tik iSrySkéja valstybiy nacionaliniy teisiniy sistemy skirtumai. Kita vertus,
lyginamosios sutarCiy teisés studijos padeda iSskirti tai, kad pastaruoju metu sutarciy
laisvés principas nebéra absoliutinamas. Vis didesnis démesys yra kreipiamas ir ] kitus
sutarCiy teisés principus, ypa¢ ] silpnesnés Salies apsaugos, sutartinio sgzZiningumo
apsaugos ir kitus socialinio pobiidzio principus. Netgi Bendros principy sistemos
metmenyse (angly k. Draft Common Frame of Reference, toliau sutrumpintai vadinami
DCFR) ypac pabréZiamas socialinis privatings teisés vaidmuo.

Pareigos bendradarbiauti principas, kaip vienas pagrindiniy modernios sutar¢iy
teisés principy, jgyja svarby vaidmenj statybos rangos sutartiniuose teisiniuose
santykiuose ir tai reikalauja gilesnés analizés. Tai taip pat akivaizdu ir i$ Lietuvos
Auksciausiojo Teismo (toliau — LAT) sprendimy, kuriy dauguma grindziami pareigos
bendradarbiauti principo taikymu, jei tik gin€as yra kiles 1§ statybos rangos sutartiniy
teisiniy santykiy.

Darbo aktualumas, naujumas ir reik§mé. Darbe yra analizuojama Lietuvoje
nenagrinéta tema — pareigos bendradarbiauti principas, $io principo taikymas ir reikSmé
statybos rangos sutartiniuose teisiniuose santykiuose. Darbe pateikiama detali statybos
rangos sutarties Saliy pagrindiniy teisiy ir pareigy analizé tiek, kiek tai biitina atskleisti
pareigos bendradarbiauti principo taikyma ir reikSme statybos rangos sutartiniuose
teisiniuose santykiuose.

Lietuvoje statyby planavimo, technologinio darby atlikimo, darby atlikimo
prieziiiros sritys laitkomos vienomis 1§ detaliausiai reglamentuoty sri¢iy. Visi Sie
klausimai yra vieSosios teisés nagrin€jimo dalykas. O privatinés teisés nagrinéjimo
dalyku esantys statybos rangos sutartiniai teisiniai santykiai néra plaiai analizuoti, tai
yra, Lietuvoje vis dar néra atliktos iSsamios teisinés statybos rangos sutartiniy teisiniy
santykiy dalyviy teisiy ir pareigy studijos. Taip pat detaliai nenagrinétas pareigos
bendradarbiauti principas, kuris vis dazniau yra taikomas LAT, nustatant statybos rangos

sutarties Saliy atsakomybe.
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Sutar¢iy institutas yra vienas pagrindiniy instituty civilingje teiséje. Pazymétina,
kad Lietuvoje buvo ir yra skiriama daug démesio prievoliy teisés ir sutarCiy teisés
bendryjy klausimy analizei, taciau atskiri konkreciy sutarCiy institutai nesulaukia
pakankamai démesio (iSskyrus draudimo sutarCiy teisinius santykius). Taip pat
paminétina tai, kad Siuo metu Vilniaus universiteto Teisés fakultete yra vykdomas
tiriamasis darbas — Lietuvos privatinés teisés sistemos kiirimo, civilinés teisés ir civilinio
proceso teiseés normy aisSkinimo ir taikymo teorinés ir praktinés problemos.

Lietuvoje, be prof. S. Mitkaus darby, i§ esmés néra analizuojami statybos rangos
sutartiniai teisiniai santykiai (jau neminint statybos rangos sutartiniy teisiniy santykiy
dalyviy teisiy ir pareigy analizés). Tai suponuoja tyrimo naujumg, kadangi darbe
analizuojami 1§ esmés Lietuvoje nenagrinéti ar tik fragmentiSkai tyrinéti klausimai.

Tyrimo originalumg lemia tai, kad darbe analizuojamos ne vien statybos rangos
sutartiniy teisiniy santykiy dalyviy teisés ir pareigos, taCiau tai, kaip Sios teisés ir
pareigos yra ir turi biiti jgyvendinamos, atsizvelgiant | pareigos bendradarbiauti principa,
atsakoma ] klausimus, kaip LAT taiko pareigos bendradarbiauti principg ir ar LAT
neperzengia $io principo turinio riby, taikydamas atsakomybg statybos rangos sutarties
Salims. Tai taip pat padeda atskleisti pareigos bendradarbiauti principo reikSme statybos
rangos sutartiniuose teisiniuose santykiuose.

Pareigos bendradarbiauti principo akcentavimas statybos rangos sutartiniuose
teisiniuose santykiuose yra nulemtas keleto priezasciy.

Pirma, Statybos rangos sutar¢iy jgyvendinimo procese susiduriama su daug
problemy, juo labiau, jei yra jgyvendinami sudétingi projektai, tokie kaip komerciniy
centry, pramoniniy objekty statybos. Tokio pobiidzio statybos rangos sutartimi prisiimty
jsipareigojimy jgyvendinimas gali uztrukti ilgg laiko tarpa, net ir kelerius metus.
Igyvendinant tokias sutartis, Salys turi veikti bendrai, kad bty jveiktos su sutarties
vykdymu susijusios klifitys.

Antra, statybos rangos sutartiniai teisiniai santykiai yra ne tik sudétingi, bet i jy
kyla daug gincy.

Trecia, tinkamas pareigos bendradarbiauti principo jgyvendinimas yra laikomas
efektyvia gincy prevencijos priemone. Didelio masto objekty statybos sutartys kartais net

tampa panaSesnés | jungtinés veiklos sutartis. Statyby procese sutarties Saliy
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bendradarbiavimas turi didel¢ reikSme ir tai vis dazniau pabréziama darbe
analizuojamuose LAT sprendimuose.

Ketvirta, geros valios principas visada reikalavo vienos Salies bendradarbiavimo
tuomet, kai tai biitina, tam, kad kita Salis galéty uZztikrinti i§ sutarties numatomag gauti
naudg. Todél pareigos bendradarbiauti principui tampant vis reikSmingesniam, pagristi ir
bitini tampa tyrimai, kuriy tikslas yra iSanalizuoti pareigos bendradarbiauti principo
turinj ir jo reikSme Statybos rangos sutartiniams teisiniams santykiams.

Penkta, ekonominis nuosmukis 1émé ir statybos rinkos susitraukimg. Tai turé¢jo
itakos ir sudaromoms statybos rangos sutarCiy salygoms, kurios jprastai yra
nesubalansuotos ir uztikrina tik vienos i§ Saliy — uzsakovo interesus. O tinkamas pareigos
bendradarbiauti principo pritaikymas biitent ir padeda uZtikrinti statybos rangos
sutartiniy santykiy dalyviy tarpusavio pareigy balansa.

Jvertinus visa tai, labai svarbu jvertinti pareigos bendradarbiauti principo
vaidmenj ir jo taikyma praktikoje. Kaip minéta, Sis principas LAT praktikoje yra ypac
akcentuotas, sprendziant gincus, kylancius i§ statybos rangos sutartiniy teisiniy santykiy,
todéel Sio principo taikymas ir reikSmé yra analizuojami statybos rangos sutartiniy teisiniy
santykiy kontekste. Si analizé turéty jgyti didZiule reik§me, suprantant statybos rangos
sutarties Saliy teises ir pareigas, jas jgyvendinant, siekiant sumazinti kylanciy gincy
skaiciy.

Darbo tikslas ir uZdaviniai. Darbo tikslas — vadovaujantis teisiniu norminiu
reglamentavimu, teismy praktika, kitais Saltiniais, jvertinti pareigos bendradarbiauti
igyvendinimo svarba, pareigos bendradarbiauti principo turinj ir taikyma statybos rangos
sutartiniuose teisiniuose santykiuose, ypatingg démes;j atkreipiant j probleminius statybos
rangos sutar¢iy instituto klausimus. Tam, kad biity pasiektas darbo tikslas, iSkelti Sie
uzdaviniai:

- iSanalizuoti pareigos bendradarbiauti prigimtj, $io principo turinj, taikymo ribas,
kad Sio principo taikymo atvejais nebiity be pagrindo iSpléstos arba susiaurintos statybos
rangos sutartiniy teisiniy santykiy dalyviy atsakomybeés ribos;

- nuosekliai analizuojant statyby rangos sutarCiy instituta, pateikti pagrindines
problemas, kylancias statybos rangos sutartiniuose teisiniuose santykiuose ir jvertinti

pareigos bendradarbiauti principo reikSme, sprendziant Sias problemas;
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- atskleisti pareigos bendradarbiauti svarbg statybos rangos sutartiniy teisiniy
santykiy dalyviams jgyvendinant statybos rangos sutartimi prisiimtas teises ir pareigas;

- jvertinti Lietuvos teismy praktika, uZsienio Saliy patirt], pateikti pasiiilymus
Istatyminés bazés tobulinimui statybos rangos sutartiniy teisiniy santykiy
reglamentavimo srityje;

- nurodyti efektyvius statybos rangos sutartiniuose teisiniuose santykiuose,
kylan¢iy problemy sprendimo biidus, kurie yra susij¢ su pareigos bendradarbiauti
principu.

Tyrimo objektas. Darbe analizuojamas bendrasis sutaréiy teisés principas —
pareiga bendradarbiauti. Vadovaujantis autoritetingiausiy Siuolaikinés lyginamosios
privatinés teisés mokslininky darbais, analizuojama S§io principo prigimtis, turinys,
orientuojamasi ] Sio principo analiz¢ statybos rangos sutartiniy teisiniy santykiy
kontekste.

Statybos rangos sutar¢iy specifiSkumg lemiantys poZzymiai lemia glaudy
privatings ir vieSosios teisés reguliuojamy klausimy rysj statybos teis¢je, taciau darbe,
analizuojant pareigos bendradarbiauti principg statybos rangos sutartiniuose teisiniuose
santykiuose, yra analizuojami privatinés teisés reguliuojami klausimai. Atsizvelgiant j
tai, vieSosios teisés klausimams skiriamas tik minimalus démesys. Taip pat darbe néra
analizuojami statybos rangos sutar¢iy sudarymo ir vykdymo ypatumai vieSuosiuose
pirkimuose, i$skyrus iSimtinius atvejus, kiek tai yra biitina jgyvendinti uZsibréztus Sio
darbo tikslus. Taip pat darbe néra analizuojami civilinio proceso klausimai, iSskyrus
iSimtinius atvejus, kurie reikalingi darbo tikslui pasiekti, pavyzdziui, viena i$ darbo daliy
yra skirta statybos rangoje kylanciy gincy sprendimo biidams, kadangi Sis klausimas yra
glaudziai susijes su pareigos bendradarbiauti principu.

Darbe analizuojamas Lietuvos Respublikos civilinis kodeksas (toliau darbe — LR
CK), kuriame jtvirtintas pareigos bendradarbiauti principas, nustatytas statybos rangos
sutartiniy teisiniy santykiy norminis reguliavimas, analizuojama LAT formuojama
teismy praktika statybos rangos sutartiniy teisiniy santykiy klausimais, ypac kiek tai
susij¢ su pareigos bendradarbiauti principo taikymu.

Darbe didelis démesys skiriamas Jungtiniy Tauty Tarptautinés prekybos teisés
komisijos, toliau darbe vadinama — UNCITRAL (angly k. United Nations Commission

on International Trade Law) 1987 m. rugpjicio 14 d. patvirtintam Industriniy objekty
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statybos sutar¢iy sudarymo vadovui (angly k. Legal Guide on Drawing Up International
Contracts for the Construction of Industrial Works, toliau darbe vadinamas UNCITRAL
Vadovu). Taip pat detaliai analizuoti placiai Zinomi ir naudojami Tarptautinés inZinieriy
konsultanty federacijos (toliau darbe — FIDIC) leidziami ir atnaujinami leidiniai, skirti
statybos rangos sutartiniy teisiniy santykiy dalyviams. Tokio didelio démesio skyrimas
UNCITRAL Vadovui ar FIDIC modeliniy sutar¢iy salygoms yra pagristas tuo, kad
Siuose dokumentuose yra atspindéta placiai paplitusi ir priimta praktika. Kaip pazyméjo
ir M. J. Bonellis, Siems dokumentams buvo skirtas ypatingas démesys net rengiant
UNIDROIT Tarptautiniy komerciniy sutar¢iy principus (toliau — UNIDROIT Principai),
nors tai ir néra jstatyminiai instrumentai”.

Analizuojant pareigos bendradarbiauti principg taip pat analizuojami UNIDROIT
Principai, Europos sutar¢iy teisés principai (toliau darbe — PECL), analizuojamos ne tik
DCFR bendrosios nuostatos, bet didelis démesys yra skiriamas ir DCFR ketvirtos
knygos C daliai — paslaugos, taip pat Sios dalies trecCiam skyriui — statyba.

Darbe yra atskleidziamos ne tik bendradarbiavimo pareigos sureik§minimo
statybos rangos sutartiniuose teisiniuose santykiuose priezastys, ta¢iau taip pat ir tai, kaip
konkreciai yra jgyvendinamas §is reikalavimas norminiu teisiniu reglamentavimu, kaip ji
traktuoja teismy praktika, ne tik kooperavimosi pareigos jtaka sutarties Saliy civilinei
atsakomybei, bet ir tai, kaip pareiga bendradarbiauti yra suprantama kity valstybiy
teis¢je. Atsizvelgiant | tai, yra apibiidinamas darbe analizuojamy klausimy atitinkamas
reguliavimas Anglijos, Vokietijos, Pranciizijos ir kity valstybiy teiséje. Paminétos trys
valstybés pasirinktos dél to, kad tai ne tik yra didziausios jurisdikcijos Europoje, bet ir jy
teisés jtaka kity valstybiy teisei bei bandant parengti visai Europai bendrg sutar¢iy teisg
(PECL, DCFR) buvo ir yra labai didelé. Ne paslaptis, kad Sios jurisdikcijos turi savy
ypatumy ir tam tikrais klausimais matomi akivaizdas skirtumai, taciau statybos rangos
sutartiniuose santykiuose egzistuoja daug panaSumy — nors konkre¢iy problemy
sprendimo biidai ir skiriasi, taciau i§ esmés rezultatas daugeliu atveju yra pasiekiamas tas

pats.

* BONELL, Michael, Joachim. An International Restatement of Contract Law. The UNIDROIT Principles of
International Commercial Contracts. Third Edition. Incorporating the UNIDROIT Principles 2004. New York:
Transnational Publishers, Inc., 2005, p. 48.
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Kompleksiniuose statybos rangos sutartiniuose teisiniuose santykiuose, be
uzsakovo ir rangovo, didelis vaidmuo tenka ir tretiesiems asmenims, kuriy dalyvavimas
ypac aktualus analizuojant statybos rangos sutartiniy teisiniy santykiy dalyviy tarpusavio
teises ir pareigas. Analizuojant statybos rangos sutarties Saliy pareigos bendradarbiauti
jgyvendinimg, yra biitina nubrézti statybos darby vadovy, inzinieriy, projektuotojy,
jie buvo pasitelkti, ir kity treiyjy asmeny jtaka. Atsizvelgiant | tai, atskiroje darbo dalyje
yra analizuojama tai, kaip Sie asmenys veikia statybos rangos sutarties Saliy
bendradarbiavimo pareigos jgyvendinima, ir su tuo susij¢ klausimai.

Kadangi darbe yra analizuojami statybos rangos sutarties Saliy tarpusavio
privatiniai teisiniai santykiai, o Europos Sgjungos direktyvomis ar reglamentais Sie
santykiai néra reguliuojami, todél darbe néra aptariamos atskiros direktyvos ar Kkiti
Europos Sgjungos teisés aktai.

Ginamieji teiginiai. Svarbiausi ginamieji teiginiai:

5. Pareigos bendradarbiauti principas yra savarankiskas sutarCiy teisés principas, o ne
saziningumo ar kito teisés principo iSraiska;

6. Statybos rangos sutartiniuose teisiniuose santykiuose pareigos bendradarbiauti
principas reikalauja didesnio nei jprasta sutarties Saliy tarpusavio pasitikéjimo laipsnio;
7. Teisés doktrina formuoja pareigos bendradarbiauti principo jgyvendinimo
taisykles, o Sio principo turinys yra nustatomas pagal faktines aplinkybes ir tai yra
laikoma fakto klausimu:

8. Pareigos bendradarbiauti principo veikimo apimtis neapribota tik sutarties
vykdymo laikotarpiu, bet apima ir Saliy santykius iki sutarties sudarymo bei jai
pasibaigus.

Tyrimy apzvalga. Darbo metu analizuotos ir studijuotos trys pagrindinés $altiniy
grupés: teisés norminiai aktai, teismy ir arbitrazy sprendimai bei modeliniy sutarciy
salygos, teises doktrina.

Pirmoji Saltiniy grupé — teisés norminiai aktai. Tai visy pirma LR CK, Lietuvos
Respublikos statybos jstatymas (toliau — Statybos jstatymas), Lietuvos Respublikos
statybos techniniai reglamentai. Atliekant lyginamajg analizg, studijuoti kity valstybiy
teisés aktai, privatinés teisés unifikavimo instrumentai (UNIDROIT Principai, PECL,

DCFR).
28



Antroji Saltiniy grupé — Lietuvos teismy ir ICC arbitrazo sprendimai, FIDIC modeliniy
sutarciy salygos. Kaip pazymi H. G. Beale‘is, pareiga bendradarbiauti statybos rangos
sutartiniuose teisiniuose santykiuose yra aiskiai privaloma, taciau jos apimtis daugeliu
atveju priklauso nuo faktinés situacijos’. Atsizvelgiant j tai, analizuojant pareigos
bendradarbiauti principo taikyma, kai yra jgyvendinamos konkrecios teisés ir pareigos,
labai svarbu jvertinti teismy praktikg. LAT praktika padéjo atskleisti bendradarbiavimo
pareigos Svarbg ir S§io principo turinj statybos rangos sutartiniuose teisiniuose
santykiuose.

Tre€ioji Saltiniy grupé — teisés doktrina. Pazymétina, kad Lietuvoje truksta
statybos rangos sutartiniy teisiniy santykiy mokslinés analizés. Daugiau yra nagrinétas
pats statyby procesas, iSskyrus prof. S. Mitkaus darbus, kuris pastaruoju metu yra
pradéjes skirti daug démesio statybos rangos sutartiniams teisiniams santykiams ir yra
publikaves nemazai straipsniy bei monografija, skirta statybos rangos sutartiniams
teisiniams santykiams. UZzsienyje statybos rangos sutartiniy santykiy studijoms yra
skiriamas nepalyginamai didesnis démesys, tod¢l darbe analizuojama uzsienio teis€s
doktrina, suformuota statybos sutarciy teis¢je.

Statybos rangos sutarties Saliy teises ir pareigas detaliai analizavo Chrisas E. C.
Jansenas, kurio 1998 m. publikuotoje disertacijoje Towards a European building
contract law. Defects liability: a comparative legal analysis of English, German, French,
Dutch and Belgian law, didelis démesys taip pat yra skiriamas ir pareigos
bendradarbiauti turiniui.

Daugiau reikSmingesniy pareigos bendradarbiauti principo tyrimy néra atlikta,
kadangi pareigos bendradarbiauti principas yra analizuojamas kity sutar€iy teisés
principy kontekste. Darbe yra paminéti tyrimai, kurie buvo aktualiis analizuojant
pareigos bendradarbiauti principa (Sio principo prigimtj, reikSme).

Darbo metodologija. Didziausig reikSme tyrimo tikslui pasiekti ir nustatytiems
uzdaviniams jgyvendinti turéjo dokumenty tyrimo analizés ir sisteminio, lingvistinio,

loginio, teleologinio (teisés akto leid¢jo ketinimo) ir lyginamojo metody taikymas.

® BEALE, Hugh G. (et al). Chity on Contracts. Volume Il. Specific Contracts. Twenty-ninth edition. London: Sweet
& Maxwell, 2004, p. 669.
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Tiriant dokumentus, placiausiai darbe buvo naudotas loginés analizés (indukcijos,
dedukcijos, sintezés) ir sisteminis metodai. Kadangi atliekant tyrimg daugiausia buvo
nagrinéjamos S§iuo metu galiojancios teisés normos, analizuojama teismy praktika,
statybos rangos modeliniy sutaréiy saglygy formos, tyrime buvo panaudotas dokumenty
tyrimo analizés metodas. Gauty duomeny pagrindu, pasitelkiant sistemin] metoda,
atskleisti ir pateikti probleminiai statybos rangos sutartiniy teisiniy santykiy aspektai bei
pateikti Siy problemy sprendimo biidai, nurodyti pareigos bendradarbiauti jgyvendinimo
ypatumai ir reikSme, Sio principo turinys ir taikymo ribos. Be to, sisteminés analizés
metodas leido nagrinéti problemas, kuriy negalima nagrinéti atsietai nuo kity glaudziai
su jomis susijusiy klausimy. Pareigos bendradarbiauti principas pradétas tirti nuo
bendryjy teoriniy pagrindy nagrinéjimo, pereinant prie konkrec¢iy normy. Be to, LR CK —
sisteminio pobiidzio teisés aktas. Todél jo normy analizé, aiSkinimas, neaiSkumo
identifikavimas tiesiog neimanomas be plataus ir visapusiSko §io metodo naudojimo.
Minéti metodai naudoti aiSkinantis teisés normy turinj, vertinant jvairiy mokslininky
nuomones konkre€iy teisés normy aiSkinimo ir praktinio taikymo klausimais,
formuluojant tyrimo iSvadas ir rekomendacijas. Taikant loginj metoda, pazvelgta  teisés
normy bei jy iSreiSkimo formy viding logika, prasme, padaryti motyvuoti
apibendrinimai, nuoseklios iSvados.

Lingvistiné (gramatiné) analizé placiausiai naudota tyrinéjant galiojanc¢ias LR CK
ir kity teisés akty normas, modeliniy sutarciy salygas, jy interpretacijas, pateikiant kritinj
poziiir] ] susiklosCiusig praktika, interpretuojant ir gilinantis ] teisiniy sgvoky, normy ir
konstrukcijy prasme.

Tyrimo metu buvo naudojami ir pagalbiniai metodai. Tai istorinis metodas, kuris
buvo pritaikytas analizuojant statybos rangos sutartiniy teisiniy santykiy iStakas ir
prigimtj. Atliekant tyrimg naudotas ir lyginamasis metodas, kuris taikytas nagrin¢jant
uzsienio valstybiy teisés aktus, teismy praktikg ir uzsienio literatiirg. Naudojant §] metoda
gauty duomeny pagrindu pazvelgta | Lietuvos teising sistema, jos aktualijas, teis€s moksle
pateikiamas idéjas. Atsizvelgiant j tai, padarytos atitinkamos i§vados bei pastebéjimai del
teisinio reguliavimo, teisés normy aiskinimo ir taikymo Lietuvoje. Taip pat tyrimo metu
naudotas teleologinis (siekiant atskleisti jstatymo leid¢jo ketinimus ir tikslus,
reglamentuojant statybos rangos teisiniy santykiy dalyviy civilinés atsakomybés

aspektus) ir kiti metodai.
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Disertacija buvo parengta naudojant ir empirinius tyrimo metodus. Jei nagriné¢jant
Jvairius teisés aktus, teismy sprendimus konkre€iose bylose, kitus dokumentinius tyrimo
Saltinius naudotas dokumentinés analizés metodas, tai pokalbiy su Lietuvos ir uzsienio
mokslininkais bei praktikais metu, siekiant suZinoti jy nuomong teisinio reguliavimo
efektyvumo, konkreCiy teisés normy aiSkinimo ir taikymo klausimais, panaudotas
pokalbio metodas.

Tyrimo metu 1iSanalizavus statybos rangos sutariy instituto teisinj
reglamentavima, teismy praktika ir kitus Saltinius, pasirémus minétais metodais, buvo
nagrinéti probleminiai statybos rangos sutartiniy teisiniy santykiy klausimai, atskleistas
ir jvertintas pareigos bendradarbiauti principo turinys, §io principo taikymo ypatumai.
Disertacijos struktiira. Disertacijg sudaro penkios pagrindinés dalys.

Pirmoje dalyje (pareigos bendradarbiauti principo samprata) yra pateikiama
pareigos bendradarbiauti principo samprata, atskleidZziamas Sio principo rySys su kitais
sutarciy teisés principais.

Antroje dalyje (statybos rangos sutarties samprata) yra pateikiama statybos rangos
sutarties samprata, ypatingg démesj skiriant $ios sutarties atrinojimui nuo Kity sutarciy,
kadangi tik tinkamai kvalifikavus sutartj, galima tinkamai parinkti ir pritaikyti S$iai
sutarciai taikomas normas.

Trecioji dalis (pareigos bendradarbiauti principo turinys, statybos rangos sutarties
Salims jgyvendinant teises ir pareigas) yra pati didZiausia. Sioje dalyje yra analizuojamos
visos pagrindinés statybos rangos sutarties Saliy teisés ir pareigos, taciau tik ta apimtimi,
kiek tai yra biitina atskleisti pareigos bendradarbiauti turiniui. Si darbo dalis yra daugiau
praktinio pobiidZio ir ypatingai turéty biiti naudinga praktikams.

Ketvirtoji dalis (kity statyby proceso dalyviy reikSme, pareigos bendradarbiauti
jgyvendinime) yra skirta atskleisti kokig jtakg pareigos bendradarbiauti principo
igyvendinimui turi kiti statyby proceso dalyviai.

Penktojoje dalyje (pareigos bendradarbiauti principo reikSmé, sprendZiant gincus,
kylancius i$ statybos rangos sutartiniy teisiniy santykiy) yra atskleidziama pareigos
bendradarbiauti jgyvendinimo reik§mé gincy prevencijai.

Isvados. Atlikus tyrimg yra jgyvendintas darbo tikslas — vadovaujantis
pasirinktais Saltiniais, jvertinta pareigos bendradarbiauti jgyvendinimo svarba, atskleistas

pareigos bendradarbiauti principo turinys ir taikymas statybos rangos sutartiniuose
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teisiniuose santykiuose. Analizés metu ypatingas démesys buvo skirtas probleminiams
statybos rangos sutarCiy instituto klausimams, o kartu buvo jgyvendinti darbe kelti
uzdaviniai.

PaCiame darbe jau yra iSdéstyti apibendrinimai, pateikta dalis tarpiniy iSvady.
Toliau pateikiamos pagrindinés iSvados, kurios grupuojamos pagal darbo pradzioje
1Skeltus ginamuosius teiginius ir juos patvirtina.

1. Pareigos bendradarbiauti principas yra savarankiSkas sutaréiy teisé€s principas,

0 ne saziningumo ar Kito teisés principo iSraiska.

Pareiga bendradarbiauti yra vienas i§ Siuolaikiniy sutarCiy teisés principy, kurj
iSvysté¢ Saliy sarySingumo sutarCiy teorija. Pareigos bendradarbiauti principas yra
kildinamas 1§ sgziningumo principo, sveiko proto, taip pat turi glaudy rysj su pacta sunt
servanda principu, taCiau néra $iy principy iSraisSka. Pareiga bendradarbiauti, kaip
savarankiSkas bendrasis teisés principas, yra iSskiriamas visose Zinomiausiose privatinés
teisés lyginamosiose studijose uZsienyje ir yra plac¢iai naudojamas tiek Lietuvos, tiek
uzsienio teismy praktikoje. Dél Sios priezasties pareigos bendradarbiauti principo
negalima tapatinti su sgZiningumo principu ar laikyti tik sagZiningumo principo iSraiska,
kaip tai iki Siol yra pateikiama Lietuvos teisés doktrinoje.

Zinoma, pareigos bendradarbiauti principas negali bati absoliutinamas — taikant §j
principg jj biitina derinti su kitais teisés principais, atsizvelgti j konkrecias teisés normas,
kuriose jau yra jtvirtinti pareigos bendradarbiauti principo turinio elementai.

2. Statybos rangos sutartiniuose teisiniuose santykiuose pareigos bendradarbiauti

principas reikalauja didesnio nei jprasta sutarties Saliy tarpusavio pasitikéjimo laipsnio.

Atlikus analize, darytina 1Svada, kad statyby procese sutarties Saliy
bendradarbiavimas turi didelg reikSme, ne veltui tai vis dazniau pabréziama ne tik darbe
analizuojamuose LAT sprendimuose, bet ir uZsienio teisés literatiiroje, kur pareigos
bendradarbiauti principas yra vienas pagrindiniy instrumenty, nustatant statybos rangos
sutarties Saliy atsakomybe, esant netinkamam sutartiniy prievoliy vykdymui. Tinkamas
Sios pareigos realizavimas Saliai yra priemon¢, jgalinanti maksimaliai i§vengti vykdant
sutartj galimy nuostoliy, gincy dél darby atlikimo, atsiskaitymo, net sutarties nutraukimo.

Istatymy leid¢jas specialiai aptaré sutarties Saliy pareiga bendradarbiauti (LR CK
6.691 straipsnis), atsizvelgdamas j statybos rangos sutarties specifikg. Tai akcentuojama

ir teismy praktikoje. Taip pat statybos rangos sutarties Salys privalo labiau kooperuotis,
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nei kitose jprastinése sutartyse (pirkimo—pardavimo, nuomos ar pan.). Visgi statybos
rangos sutartiniy santykiy dalyviai turi prieSingy interesy, todél statybos rangos
sutartiniuose teisiniuose santykiuose, remiantis vien tik pareigos bendradarbiauti
principu, negali biti nustatoma tokia plati prisiimamy pareigy apimtis, kaip
fiduciariniuose santykiuose.

3. Teisés doktrina formuoja pareigos bendradarbiauti principo igyvendinimo

taisykles, o $io principo turinys yra nustatomas pagal faktines aplinkybes ir tai yra

laikoma fakto klausimu.

Pareigos bendradarbiauti turinio detalizavimas per faktines aplinkybes yra nulemtas
objektyviy priezasCiy, nes pareiga bendradarbiauti yra pernelyg daugiareik§mé sgvoka,
kurios taikymas praktikoje sukelia sunkumy — neaiS$ku, kur yra riba tarp pareigos
bendradarbiauti ir griezto pacta sunt servanda principo laikymosi. Pareigos
bendradarbiauti turinio detalizavimas doktrinoje, o net ir konkreCioje sutartyje, yra
naudingas statybos rangos sutartiniy teisiniy santykiy dalyviams, nes, atskleidziant
pareigos bendradarbiauti turinj, nustatomos gynybos priemonés, kuriy gali imtis Salis, jei
kita Salis nejgyvendina jos atzvilgiu pareigos bendradarbiauti.

Sprendziant, ar viena Salis tinkamai jgyvendino pareiga bendradarbiauti,
vertinamas gausus ratas faktiniy aplinkybiy. Tai atliekant, biitina taikyti teisés doktrinoje
suformuotas taisykles. Visy pirma, turi buti pasitelkiamas pagristumo testas — ar
konkrecCioje situacijoje yra pagrista taikyti pareigos bendradarbiauti principa (reikalauti
kitos Salies bendradarbiavimo). Esant teigiamam rezultatui, tolesné analizé priklauso nuo
to, kurios Salies bendradarbiavimo yra reikalaujama. Vertinant, ar rangovas tikrai padaré
viska, ka jis prival¢jo atlikti pagal sutartj, sprendziama pagal butinumo (angly k.
necessity) testa. Sprendziant, ar uzsakovas tinkamai bendradarbiavo su rangovu, kuris
pavélavo jvykdyti sutartj, naudojamas ,,jei ne* testas (angly k. "but for" test), kurio esme¢
sudaro uzsakovo pareigos bendradarbiauti netinkamas vykdymas, tiesiogiai nulémes
rangovo darby velavima, kurio esme¢ sudaro uZzsakovo pareigos bendradarbiauti
netinkamas vykdymas, tiesiogiai nulémes rangovo darby vélavima.

Teismy praktikoje, aiSkinant LR CK 6.691 straipsnj, pabréziama, kad, vykdant
rangos sutartj, svarbu laikytis Saliy bendradarbiavimo (kooperavimosi) principo, $i
pareiga vienodai svarbi abiem sutarties Salims, o Salis, nesilaikiusi bendradarbiavimo

pareigos, neturi teisés panaudoti kitos Salies bendradarbiavimo stokos pries ja kaip
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pagrindo atsisakyti vykdyti savo prievole, tafiau teismy praktikoje néra pateikta
apibendrinto iSaiSkinimo, kokiy pareigy nesilaikymas galéty biiti latkomas pareigos
bendradarbiauti principo pazeidimu. Atkreiptinas démesys, kad pareigos bendradarbiauti
principas susideda 1§ dviejy sudétiniy daliy (yra dviejy dimensijy): turi pozityvyji ir
negatyvyj] aspekta. Pozityvusis aspektas — pareiga Salims bendradarbiauti, ir Siuo atveju
i§ Saliy reikalaujama atlikti aktyvius veiksmus. Negatyvusis aspektas — pareiga
netrukdyti atlikti vykdyma, ir Siuo atveju i§ Saliy yra reikalaujama susilaikyti nuo tokiy
veiksmy, kurie galéty sukelti kitai Saliai sunkumy vykdant sutartj.

Atlikus tyrimg, iSskirtini Sie pagrindiniai pareigos bendradarbiauti principo
elementai.

Pirma, pozityvy aspekta sudarantys pareigos bendradarbiauti principo elementai:
(1) tiek uzsakovo, tiek rangovo pareiga suteikti visg biiting informacijg kitos sutarties
Salies tinkamam sutartiniy jsipareigojimy jvykdymui (nuo prane$Simo apie atstovy
paskyrimg iki praneSimo apie adreso korespondencijai pasikeitimg ar turimy tyrimy,
ekspertiziy ir pan. pateikimo);
(i)  abiejy Saliy tarpusavio pareiga sudaryti tinkamas salygas prievolés jvykdymui
(uzsakovo pareiga sudaryti tinkamas darbo salygas ir rangovo pareiga uZztikrinti
galimybe tikrinti atliekamus darbus ir kt.);
(iii)  tiek uzsakovo, tiek rangovo pareiga informuoti apie aplinkybes, galin¢ias nulemti
sutartiniy prievoliy nejvykdyma ar netinkamg jvykdyma;
(iv)  uzsakovo teisé duoti nurodymus. Teigtina, kad $i teisé transformuojasi j pareiga
tais atvejais, kai uzsakovas yra statyby srities specialistas ar samdo konsultantg ir turi
galimybe jvertinti atitinkamas rizikas;
(v) rangovo teis¢ teikti pasillymus, kuri tampa pareiga, jei tokiy pasitlymy
nepateikimas ar neinformavimas apie tam tikras aplinkybes lemia netinkamg sutartiniy
prievoliy jvykdyma;
(vi) tiek rangovo, tiek uzsakovo pareiga suteikti pagalbg, kurios apimtj sudaro tai, kad
nei viena i§ sutarties Saliy negali reikalauti kitos Salies suteikti tokios pagalbos, kuri yra
jos pacios prisiimty jsipareigojimy vykdymas, nebent kita sutarties Salis gali be zZymiy
papildomy pastangy jvykdyti tam tikrus veiksmus, kurie uZtikrinty sutarties jvykdyma, o
kita Salis ty veiksmy negali jvykdyti ar jy jvykdymas zymiai pabloginty kitos sutarties
Salies padétj;
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(vii) abi Salys privalo laiku pateikti reikiamus sprendimus, koordinuoti veiksmus,
veikti bendrai ir operatyviai, sprendZiant su sutarties vykdymu susijusius sunkumus.
Antra, negatyvy aspekta sudarantys pareigos bendradarbiauti principo elementai:

(1) uzsakovo pareiga netrukdyti rangovui patekti | statybviete ir nesudaryti klitic¢iy
vykdant kitus jsipareigojimus;

(i)  uzsakovo pareiga nesikisti j rangovo tking komercing veikla, tikrinant rangovo
atlickamy darby eigg ir kokybe;

(ili) rangovo pareiga netrukdyti uzsakovui ir jo atstovams atlikti rangovo darby
prieziiira.

Vertinant faktines aplinkybes, nustacius, kad Salies veiksmai atitinka bet kurj 1§
anksCiau nurodyty pareigos bendradarbiauti turinio elementy pazeidimy, galima teigti,
kad atitinkamg pareigg pazeidusi Salis pazeidé pareigos bendradarbiauti principg ir $iai
Saliai tenka tokio pazeidimo neigiamos pasekmes.

Pareigos bendradarbiauti turinys labai platus, tafiau yra nustatytos pareigos
bendradarbiauti principo ribos — kiekviena i$ Saliy privalo savo prievoles vykdyti
tinkamai. Pareiga bendradarbiauti negali biiti pleiama iki tokio lygio, kad kita sutarties
Salis net turéty paaukoti savo interesus, kad tik galéty jgyvendinti pareigg
bendradarbiauti.

4. Pareigos bendradarbiauti principo veikimo apimtis neapribota tik sutarties

vvkdyvmo laikotarpiu, bet apima ir Saliy santykius iki sutarties sudarymo bei jai

pasibaigus.

Nors 1§ pirmo zvilgsnio pareigos bendradarbiauti principas apima tik sutarties

vykdymo laikotarpj, taciau tinkamas pareigos bendradarbiauti jgyvendinimas (ypaé
statybos rangos sutartiniuose teisiniuose santykiuose) apima ir ikisutartinius, ir
posutartinius santykius.

Statybos rangos sutarties Salys dar iki konkreCiy statybos darby pradéjimo ir
sutarties pasiraSymo, turi tinkamai pasirengti sutarties jvykdymui. Tokios uzsakovo
pareigos, kaip tinkamas projektinés dokumentacijos parengimas ir perdavimas, likesc¢iy
dél statybos darby rezultato suformulavimas, statybvietés perdavimas ir pan., sudaro
tinkamo jo pareigos bendradarbiauti jgyvendinimo turinj ikisutartiniuose santykiuose.
Rangovas taip pat turi jvertinti savo pasirengimg darby atlikimui: turimg darbo jégos
kiekj, darby atlikimui reikalingy medziagy prieinamumg rinkoje ir pan.
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Salys taip pat turi maksimaliai kooperuotis garantiniu laikotarpiu iSaiskéjusiems
trikumams Salinti. Uzsakovas, jgyvendindamas savo subjektines teises 1 statybos rangos
darby kokybés garantija, privalo elgtis tinkamai: per protingg terming pranesti apie
15aiSkéjusius atlikty darby kokybeés truikumus, sudaryti salygas atlikti kokybés trikumy
atsiradimo analiz¢ bei sudaryti salygas Salinti atsiradusius trukumus.

Pasialymai. Bendradarbiavimo principo ir jo jgyvendinimo statyboS rangos

sutartiniuose santykiuose tyrimas leido iSskirti galiojan¢io teisinio reguliavimo

netobulumus. Be darbe iSdéstytu rekomendacijy, iSskirtini $ie pasitlymai jstatymuy

leidéjui (zinoma, i dalies pateikiamus pasitalymus gali jgyvendinti ir teismy praktika,

tinkamai plétodama ir aiSkindama pozityviaja teise).

Pirma, LR CK 6.684 straipsnio 4 dalies nuostata, numatanti rangovo teis¢ stabdyti
darbus, jei uzsakovas neduoda atitinkamy nurodymy, autoriaus nuomone, turéty biiti
pakeista. Sioje normoje privalu numatyti $aliy pareiga susitarti dé¢l biitiny pakeitimy, o
uzsakovui nejgyvendinant pareigos bendradarbiauti, biitina numatyti rangovo teis¢
priimti sprendimg savarankiSkai bei numatyti uzsakovui pareiga dél tokio sprendimo
jgyvendinimo kaSty, jei uZsakovas operatyviai nepateikia rangovui savo atsakymo. Tai
padéty uztikrinti glaudesnj statybos rangos sutarties Saliy bendradarbiavimg, nes §iuo
metu yra nustatyta pareiga rangovui informuoti, o uzsakovas gali vilkinti atsakymo
davimg. Dabartiné minétos normos formuluoté nesglygoja uzsakovo glaudaus
bendradarbiavimo, o situacija i§ esmés pasikeisty, pakeitus arba numacius kaip
alternatyva pareigos bendradarbiauti turinio elemento — pateikti atsakyma — nevykdymo
pasekme, tai yra, vietoje darby stabdymo numatyti prievole apmokéti papildomas
1Slaidas.

LR CK 6.684 straipsnio 4 dalis yra keistina, nurodant: Rangovas, statybos metu
padares isvadqg, kad reikalingi normatyviniuose statybos dokumentuose nenumatyti
darbai, deél kuriy bitina atlikti papildomus statybos darbus ir atitinkamai padidinti
sutarties kaing, privalo apie tai pranesti uzsakovui. Jeigu rangovas negauna uzsakovo
atsakymo j savo praneSimq per sutartyje nustatytq terming, o jeigu terminas sutartyje
nenustatytas — per protingq terming, tai rangovas turi teisg sustabdyti ty darby atlikimg
arba priimti sprendimgq tokius darbus atlikti, o uzsakovas privalo atlyginti visas rangovo

iSlaidas (taip pat negautas pajamas) del tokiy darby atlikimo. Rangovui nusprendus
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stabdyti darbus, nuostolius dél darby atlikimo sustabdymo turi atlyginti uzsakovas,
iSskyrus atvejus, kai jis jrodo, kad papildomus darbus atlikti nebuvo biitina.

Antra, taip pat siiilytina jtvirtinti uzsakovo pareiga kontroliuoti ir prizitiréti rangovo
atlickamus statybos darbus, kai uZsakovas rangovo atlickamy darby priezitirai samdo
kitus statyby srities profesionalus. Statybos projekto vykdymo priezitira ir (ar) statybos
techniné prieZiiira yra pasitelkiama sudétinguose projektuose (statomi ypatingi statiniai ir
pan.), todel Siy projekty jgyvendinime yra labai svarbu nustatyti glaudesnj uZsakovo
bendradarbiavima paties statybos proceso metu, siekiant uzkirsti kelig kilti gin¢ams
ateityje, kad 1§ karto, vos tik paaiSkéja darby trukumai, uzsakovas nedelsiant reiksty
pretenzijas.

LR CK 6.689 straipsnio 1 dalis yra keistina nurodant: Uzsakovas turi teise, o tais
atvejais, kai yra samdoma techniné prieZiura ir (ar) projekto vykdymo prieZiira —
pareigq, kontroliuoti ir priZiuréti atliekamy statybos darby eigq ir kokybe, statybos
darby grafiko laikymgsi, rangovo tiekiamy medziagy kokybe, uzsakovo perduodamy
medziagy naudojimq. Jgyvendindamas Sig teise ar pareigq, uzsakovas neturi teisés kistis

j rangovo tiking komercine veiklg.
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