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Scientific problems addressed

Considering that daily activities of public authorities and officials affect the rights
and interests of an individual to varying extent, one has to admit that the cases of
maladministration which may significantly violate human rights are not rare. Therefore,
it is important that public authorities and officials should answer for the improper use of
their powers. Such liability is diverse: it can be moral, political, official and even
criminal. However, one of the most important things for the individuals that suffered
from the improper use of the official powers perhaps is the real monetary compensation
of the damage they have experienced. That is recognized by international institutions.
For example, Council of Europe states that the system of public liability is an essential
guarantee to individuals. Equally important it is for the system to allow a victim to
promptly obtain a reasonable compensation?. Thus the modern state acknowledges that it
has to reimburse an individual the damage caused by wrongful acts committed by its
institutions and officials. In Lithuania the right for the compensation of the material and
moral damage is stipulated in the Constitution. Despite the fact, that Constitution does
not establish expressis verbis that the damage must be also reimbursed by the state, it is
stated by the Constitutional Court of the Republic of Lithuania that: “if the law or other
legal act established a legal regulation that enabled the state in whole or in part to avoid
its obligations to compensate the damage done by unlawful acts of its state authorities or
officials, this would not only mean that the constitutional concept of redress is ignored
and incompatible with the Constitution, but it would also violate the raison d’etre of the
same state as the common good of the society” 2.

Increasing number of cases where the question of the compensation for the
damage caused by the bodies of the public administration is addressed suggests that this
topic is extremely important. For example, in 2005 the Supreme Administrative Court of

Lithuania examined 59 cases assigned to the category of civil liability for damage caused

Y Viesasis administravimas ir privatiis asmenys: vieSojo administravimo subjekty ir privaciy asmeny santykius
reglamentuojantys administracinés teisés principai. Council of Europe. Vilnius: Justitia, 2004 (editor of Lithuanian
translation V. Valancius). P. 379.

2 The ruling of the Constitutional Court of the Republic of Lithuania 17 June 1997 ,Dél Lietuvos Respublikos
zalos, padarytos neteisétais kvotos, tardymo, prokuratiiros ir teismo veiksmais atlyginimo jstatymo 3 straipsnio
(2001 m. kovo 13 d. redakcija) 3 dalies ir 7 straipsnio (2001 m. kovo 13 d. redakcija) 7 dalies atitikties Lietuvos
Respublikos Konstitucijai®.“Official Gazette”, 2006, Nr. 90-3596.
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by the unlawful actions of the public authorities. In 2012 the number of such cases
increased up to 2343. The Government of the Republic of Lithuania notes the importance
of liability for the unlawful acts of institutions and officials of the state and
municipalities as well..

On the other hand, the state as a subject of liability is in an exceptional position.
The activities of public authorities are delicate because they often have to make
decisions in uncertain situations. For example, a police officer pursuing a criminal must
instantly decide what kind of violence is not excessive and complies with the principle of
proportionality. Various supervisory authorities act as if “between two fires” —
supervised entity, which may claim damages for unreasonably strict measures of
supervision, and the public for whom the supervision is being carried out and whose
members may seek redress if the supervision was insufficient and because of that they
experienced damages. Hence the decision making, especially where the public
authorities have a wider discretion, is extremely difficult. It is feared that public liability
applied in such situations limits the determination of officials to act in a certain way
because these actions may render them liable. Furthermore, it has to be noted that the
financial resources of the state are not unlimited. An individual naturally prefers the state
than another individual as a defendant, as the latter may not have sufficient income for
the redress. The state is often perceived by individuals as an owner of unlimited
resources that can easily compensate anyone who suffered any injustice. Such perception
IS quite popular in Lithuania — Lithuanian courts face a significant number of
unreasonable demands of extremely large monetary compensations from the state®.
However the state budget is limited, especially in economic recession, and these limited
resources have to be distributed in one or another way. Therefore, though rhetorically,
we may ask whether it is fair that the money is given to one victim while the general
public can benefit from a new school or the like. The state budget is largely formed of
taxpayers’ money, so is it right that this money is paid to correct the mistakes of the

public servants?

3 Data of “Infolex praktika” [interactive]. [Viewed 14 March 2013]. Internet source <http://www.infolex.It/tp/>.

4 The appendix of the decision of the 11 June 2012 meeting of the Government of the Republic of Lithuania
(protocol No. 39, question No 7) ,Valstybés ir savivaldybiy institucijy, valstybés tarnautojy atsakomybé dél
neteiséty akty“.

5 Recently such claims have reached an absurd range of billion or even 10 billion.
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Therefore when discussing the state liability issue it is important to look for the
right balance, the “golden mean”, that would help a victim of an unlawful action of a
public authority to receive just compensation while respecting the capacity of the state to

continue to carry out its functions properly and effectively.

Objective and tasks of the dissertation

Public liability, that in this research is understood as a civil liability in tort where
the state or municipality have an obligation to compensate for the damage caused by the
unlawful actions of their institutions and servants, is applied for the unlawful acts or
omissions of various public authorities — the legislature, the judiciary, the executive
(including the subjects of public administration).

Liability for damage done to individuals by the unlawful actions of the public
administration has been selected as an objective of this research because individuals in
their everyday lives face the subjects of the public administration more often than other
public authorities (courts or legislature). Activities of public administration are
particularly wide and varied, so these subjects often cause damage if improperly
exercising their power. It should be noted that the special jurisdiction is established in
Lithuania for the cases of the damage caused by the public administration. These cases
are heard by the administrative courts while other civil liability cases are assigned to the
courts of the general jurisdiction.

The research does not analyze other types of liability arising from the unlawful
actions of the public administration — criminal, administrative, official or material
liability. In the cases of these types of liability the subject of liability is a person who has
committed unlawful act, so liability relations occur between the state and the official of
the public administration. The situation is different with liability for damage caused to
individuals by the unlawful actions of the public administration: here the subject of
liability is the state that compensates damage to an individual. In addition it has to be
noted that the purpose of criminal, administrative and official liability is to punish a
person acting illegally and to prevent new violations, while the purpose of liability for
damage done to individuals by the unlawful actions of the public administration is

compensatory.



The object of this research is restricted to Lithuanian law. Case law of foreign and
international courts and courts of European Union are invoked for the purpose of
comparative analysis.

The research does not aim to analyze the theory of public liability, the validity of
the different public liability theories in different countries (such analysis has already
been carried out in the dissertation of S. Selelionyté-Drukteinien¢). The object of this
dissertation is the institute of liability for damage done to individuals by the public
administration. This research in the light of legal approach analyses to whom and how
such liability is applied, where the margins of this liability should be drawn, what are the
conditions of such liability, how they should be applied and how the damage done by the
public administration should be compensated.

Given the issues already outlined, the objective of this dissertation is to analyze
how liability for damage done to individuals by the public administration is regulated
and applied in Lithuania, to identify the common patterns of application of such liability
and on the basis of this analysis to decide the adequacy of the conditions for the proper
compensation of damage done to individuals by the acts or the omissions of the public
administration.

According to the objective this dissertation addresses these following tasks:

1. To introduce the concept of liability for damage done to individuals by the
public administration and to determine the nature and the position of this legal institute
in Lithuanian legal system.

2. To draw the boundaries of liability for damage done to individuals by the
public administration separating it from the other types of civil liability.

3. To investigate how liability for damage done to individuals by the public
administration is and could be applied in Lithuania while analyzing separate conditions
of this liability and their interaction.

The hypothesis of the dissertation research is: all possible prerequisitions for the
proper compensation of damage done to individuals by the public administration are not
developed. Current legal regulation of these relations and cross-sectoral position of this
institute causes problems to separate liability for damage done to individuals by the
public administration from the other types of civil liability. The case law dealing with

liability for damage done to individuals by the public administration is not unanimous.
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On the basis of the research accomplished the following statements are presented
for defending:

1. The boundaries of liability for damage done to individuals by the public
administration should be drawn considering which subject has done the damage and in
what area he has acted. In deciding if liability for damage done to individuals by the
public administration or other should be applied, the objectives of establishing special
rules of such liability and specific roles of the public administration must be taken into
consideration.

2. The case law of Lithuanian courts on liability for damage done to individuals
by the public administration is inconsistent and not developing uniform criteria for the
evaluation of liability conditions. In result, damage caused to individuals by the unlawful

actions of the public administration is not always compensated properly.

Scientific novelty of the research

Even foreign scientists tend not to analyze the legal aspects of public liability
extensively, perhaps due to the fact that the institute of public liability developed
historically and is highly related to the legal and institutional system of each country.
The issues of public liability in each state are dealt with differently, so a comparative
analysis is hard to execute. Usually the issues of public liability are analyzed in the
context of general civil liability and are discussed as a specific case of non-contractual
liability®. Public liability as a legal topic received more attention after the Court of
Justice of the European Union developed doctrines of non-contractual liability of the
European Union and liability of the Member States for damage caused to individuals by
breaches of the European Union law. Apparently it happened due to the fact that the
decisions of the Court of Justice of the European Union in some aspects conflicted with
the national case law of the Member States. The case law of the Court of Justice of the
European Union in these areas is analyzed much more thoroughly than the issues of

public liability in the national legal systems’. Issues of public liability were thoroughly

6 For example MIKELENAS, V. Civilinés atsakomybés problemos: lyginamieji aspektai. Vilnius: Justitia, 1995,
VAN DAM, C. European Tort Law. Oxford University Press, 2007 ir kt.

" For example SCHERMERS, H. G., HEUKELS, T. and MEAD, P. Non-contractual liability of the European
Communities. Springer, 1988; HEUKELS, T. and MCDONNELL, A. M. The Action for Damages in Community
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examined by D. Fairgrieve8, C. Harlow®. Separate questions of public liability from time
to time are addressed in scientific publications by different authors, especially they
compare the national and the European case law!°. Recently more attention is paid to the
damage caused by the supervision authorities*.

V. Mikelénas was the first who dealt with the issues of public liability in
Lithuania?. Though most of the problems that he had indicated were solved when the
Civil Code of the Republic of Lithuania was adopted in 2000. Public liability is analyzed
in detail in the dissertation by S. Selelionyté-Drukteiniené “Trends in the Development
of the State Liability in Tort” 3. This dissertation analyzed the nature of state liability,
application of state immunity and models and limits of state liability. Illegality here is
seen as a condition expanding state liability. Liability for the lawful actions and liability
for damages caused by the legislature and judiciary are overviewed as well. This
dissertation widely analyzed state liability in a theoretical approach and paid a lot of
attention to the models of state liability applied in foreign countries. A. Kargaudiené

overviewed some of the public liability questions as well*4. In 2009 the Institute of Law

Law. Kluwer Law International, 1997; CRAIG, P. EU Administrative Law. Academy of European Law European
University Institute, Oxford University press, 2006. There are also number of publications: for example LEE, 1. B.
In Search of a Theory of State Liability in the European Union [interactive]. Harvard Jean Monnet Working Paper,
1999. [Viewed 10 March 2013]. Internet source:
<http://centers.law.nyu.edu/jeanmonnet/archive/papers/99/990901.html.>, POTO, M. Schneider Electric SA v.
Commission: Regarding the Noncontractual Liability of the Commission the Decision of the Court of First Instance
is Consistent with Precedent. [interactive]. German Law Journal. Vol. 09 No. 01. [Viewed 18 March 2013].
Internet source: <http://www.germanlawjournal.com/index.php?pagelD=11&artID=888>, JANS, J. H. State
Liability: In Search of a Dividing Line between National and European Law [interactive]. In OBRADOVIC, D.,
LAVRANOS, N. Interface Between EU Law and National Law. Europa Law Publishing, 2007 birzelis. [Viewed 23
March 2013]. Internet source: <http://papers.ssrn.com/sol3/papers.cfm?abstract_id=993005> and others.

8 FAIRGRIEVE, D. State liability in tort. Oxford, 2004.

® HARLOW, C. State liability: Tort law and beyond. Oxford, 2005.

10 For example TISON, M. Do not attack the watchdog! Banking supervisors liability after Peter Paul [interactive].
Common Market Law Review, Vol. 42, No. 3, 2005. [Viewed 10 January 2013]. Internet source:
<http://papers.ssrn.com/sol3/papers.cfm?abstract_id=2209033>.

11 For example GIESEN, I. Regulating regulators through liability. The case for applying normal tort rules to
supervisors [interactive]. Utrecht Law Review, Vol 2, Issue 1 (June) 2006. [Viewed 10 January]. Internet source:
<http://www.utrechtlawreview.org/index.php/ulr/article/viewFile/URN%3ANBN%3ANL%3AUI%3A10-1-
101034/15>; HUIJSMANS, R. and VAN MAANEN, G. Supervisors’ Liability: The Dutch Fireworks Case. A
comparative study between the Netherlands, the United Kingdom and Germany on state liability in case of failure
of supervision [interactive]. Maastricht Journal of European and Comparative Law. 2009 — 4. [Viewed 8 January
2012]. Internet source: <http://www.akd.nl/media/430890/supervisors%20liability _maastricht%
20law%20journal_renee%20huijsmans.pdf>, TISON, M. Do not attack the watchdog! Banking supervisors liability
after Peter Paul [interactive]. Common Market Law Review, Vol. 42, No. 3, 2005. [Viewed 10 January 2013].
Internet source: <http://papers.ssrn.com/sol3/papers.cfm?abstract_id=2209033> and others.

2 MIKELENAS, V. Civilinés atsakomybés problemos: lyginamieji aspektai. Vilnius: Justitia, 1995.

18 SELELIONYTE-DRUKTEINIENE, S. Vaistybés deliktinés atsakomybés raidos tendencijos: daktaro disertacija.
Vilnius: Mykolo Romerio universitetas, 2008.

14 KARGAUDIENE, A. VieSoji atsakomybé: atsakomybés uz padaryta zalg privadiam asmeniui subjekto
apibréZimo problema. Jurisprudencija. 2008, Nr. 3(105).
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conducted a study “Institute of damages caused by the wrongful actions of public
authorities: legal regulation and application in case law”*® in which the author of this
dissertation took part as an external expert. This study analyzed the issues of
compensation for damage made by the unlawful actions of the public institutions and
submitted recommendations for the better regulation. General public liability issues
where investigated in this study and attention was paid to state liability for damage done
by the legislature and judiciary. Some of the problems identified in the study have been
resolved by the case law of the Lithuanian courts. Liability of the Member States for the
breaches of the European Union law developed by the Court of Justice of the European
Union, just like in foreign countries, is more popular in Lithuania than the issues of
national public liability. This liability is examined in several dissertations!® and
numerous scientific articles®’.

This dissertation is the first research which comprehensively analyses the institute

of liability for damage done to individuals by the public administration.

Methodology and sources of the research

The main source if this research is the case law of Lithuanian administrative
courts where the questions of civil liability for damage caused by the unlawful actions of
the public administration are analyzed. This source was selected as a main source of the
research because of the objective and the hypothesis of this dissertation. It is the

administrative courts who decide how liability for damage made to individuals by the

5 BELIONIENE L., GAILIONIENE U. and others. Neteisétais valdZios institucijy veiksmais padarytos Zalos
atlyginimo institutas: jstatyminis reguliavimas ir taikymas teismy praktikoje [interactive]. Teisés institutas, 2009.
[Viewed 15 April 2013]. Internet source: < http://www.teise.org/data/1Atsakomybe-uz-zala-recenzuotas-ir-
pataisytas-doc.pdf>.

16 VALUTYTE, R. Vaistybés atsakomybé dél nacionaliniy galutinés instancijos teismy sprendimy: daktaro
disertacija. Vilnius: Mykolo Romerio universitetas, 2010, VAITKEVICIUTE, A. Valstybiy nariy atsakomybé uz
Zalg pazeidus Europos Sgjungos teise: daktaro disertacija. Vilnius: Mykolo Romerio universitetas, 2010.

7 pyz., SILEIKIS, E. Konstitucinis Teismas ir valstybés atsakomybé uz Europos Sajungos teisés pazeidima.
Justitia. Vilnius, 2010, Nr. 1 (73), VALUTYTE, R. Valstybés atsakomybé paZeidus pareigg kreiptis j Teisingumo
Teismg prejudicinio sprendimo pagal Europos Zmogaus Teisiy Konvencija. Jurisprudencija. 2012, Nr. 19(1),
VAITKEVICIUTE, A. Valstybés atsakomybés uz 7alg pazeidus Europos Sajungos teise rysys su valstybés
atsakomybe uZ tarptautinés teisés pazeidimus. Jurisprudencija. 2012, Nr. 19(1), VALUTYTE, R. Teismo kaltés
samprata ieSkinyje prie§ valstybe dél Europos Sgjungos teisés pazeidimo. Jurisprudencija. 2011, Nr. 18(1),
VAITKEVICIUTE, A. Valstybiy nariy atsakomybé uz Zala pazeidus Europos Sajungos teis¢ — teisinis pagrindas ir
atsakomybés salygos. Jurisprudencija. 2011, Nr. 18(1), VAITKEVICIUTE, A. Europos bendrijos deliktinés
atsakomybés taikymo ypatumai ir santykis su valstybiy nariy atsakomybe dél privatiems asmenims padarytos Zalos.
Jurisprudencija. 2008, Nr. 4(106), DRAKSAS, R. and VALUTYTE, R. Valstybés atsakomybés pagal privataus
asmens ieskinj principo samprata ir jgyvendinimo sglygos. Justitia. 2007, Nr. 2 (64), and others.
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public administration should be applied. All the cases until July 2013 where the Supreme
Administrative Court of Lithuania, who forms the uniform practice of national
administrative courts, analyses the question of compensation for the damage done, were
reviewed while carrying out this research. Some relevant case law of lower
administrative courts was also analyzed.

Another important resource was the Lithuanian legislation, namely the Civil Code
of the Republic of Lithuania (also currently invalid Civil Code of the Republic of
Lithuania, adopted in 1964), Law on Administrative Proceedings, Law on Public
Administration, Law on Compensation for Damage Caused by the Unlawful Actions of
the Public Authorities and the Representation the State, and other relevant legislation.
This resource was significant in defining the conception of liability for damage done to
individuals by the public administration and drawing the boundaries of this institute. It
was also described how liability for damage done to individuals by the public
administration is currently regulated and determined if the current regulation causes any
theoretical and practical problems in proper compensation for the damage.

Significant source of this research is the case law of the other courts. The
decisions of the Constitutional Court of the Republic of Lithuania are analyzed as laying
the conceptual framework of public liability in Lithuania. The case law of national courts
of the general jurisdiction was used for the comparative analysis of the same and similar
questions analyzed by the different courts.

The judgments of the Court of Justice of the European Union in the cases of non-
contractual liability of the Member States and the European Union institutions are
important to the topic as well. It should be noted that the provision on non-contractual
liability of the European Union (Treaty on the Functioning of the European Union,
Consolidated version 2012, Article 340) stipulates that “In the case of non-contractual
liability, the Union shall, in accordance with the general principles common to the laws
of the Member States, make good any damage caused by its institutions or by its servants
in the performance of their duties” [emphasis added]. This means that the Court of
Justice of the European Union has to seek mechanisms common to all of the Member
States, thus summarizing and bringing together the practice of public liability in all of
the Member States. The Court of Justice of the European Union often points this in its

judgments, so they are relevant to the comparative analysis in this research. The case law
13



of the European Court of Human Rights, deciding whether the state has violated the
Convention for the Protection of Human Rights and Fundamental Freedoms, was
analyzed in this research as well. Although the European Court of Human Rights does
not apply civil liability as such, and an award of damages is only one of the methods of a
just satisfaction and therefore is considered a subsidiary tool of the European Court of
Human Rights, it does not deny the significance of the case law of this court on the
compensation for damage caused by the unlawful actions of the public authorities to the
national law.

For the purpose of a comparative analysis the decisions of national courts of other
countries are examined. A variety of foreign case law was analyzed in the research,
however, mostly invoked were the decisions of the national courts of England, Germany
and France. These countries were chosen because of the totally different public liability
systems developed in them. It is really interesting how the same results can be achieved
through some very different national mechanisms.

The research also draws on a legal doctrine — works of Lithuanian scientists that
directly examined the phenomenon of public liability and a much more extensive
foreign legal literature. Given the cross-sectorial nature of the topic analyzed, scientific
works of other law areas — constitutional, civil, administrative, international and
European Union law, were relevant as well.

Various methods of scientific research and interpretation of the law were used in
this dissertation.

The analytical-critical method was one of the main methods in this research. It
was used in the analysis of legislation and particular case law examples in order to assess
whether the existing legal regulation and the case law provides a fair compensation for
damage done to individuals by the public administration.

Comparative method was important in comparing the decisions of Lithuanian
courts in analogous situations and the decisions of the national courts of a different
jurisdiction, as well as comparing the case law on public liability of Lithuanian and
foreign courts, international courts and the courts of the European Union. Comparative
method is significant in finding optimal solutions in specific situations and in providing

examples of a good practice.
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Method of abstraction was applied in isolating the institute of liability for damage
made to individuals by the public administration as a separate phenomenon out of the
whole system of public liability. As mentioned, researchers usually analyze public
liability in general or even take the bigger approach of the whole civil liability. Liability
for damage done to individuals by the public administration was isolated from the
general system because of the reasons mentioned above where the object of this
dissertation was discussed in order to highlight the essence and uniqueness of this
subject matter.

Systemical analysis method. Despite the need to distinguish liability for damage
made to individuals by the public administration as a separate phenomenon, it is equally
important to analyze this phenomenon in a context of all Lithuanian legal system. This
method was applied for the determining the place of liability for damage done to
individuals by the public administration in the legal system, drawing the boundaries
between it and the other types of civil liability, as well as exploring the links between the
individual conditions of liability.

Based on the method of induction dissertation analyzed some individual examples
of the case law and drew the conclusions about the certain trends in dealing with the
separate questions of liability for damage done to individuals by the public
administration.

When the separate conditions of liability for damage done to individuals by the
public administration (unlawful actions, causal link and damage) where examined, a
synthesis method was applied for the exploring of the interaction between these
conditions and their general influence to the proper application of such liability.

Other traditional methods of legal interpretation — linguistic, teleological and

other, where used in this research as well.

The structure and the main results of the thesis

This study consists of an introduction, the main part where the results of the
research are presented and conclusions. A list of references is included in the end. The

main part consists of two parts.
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The first part of the research is “The concept and the boundaries of liability for
damage done to individuals by the public administration”.

In the first chapter of this part, “The concept of liability for damage done to
individuals by the public administration”, public liability is presented as a legal
phenomenon. Public liability is a part of civil non-contractual liability where the state
has to compensate to individuals the damage done by its institutions and officials while
implementing powers of a public authority. The basis for public liability in Lithuania is
drawn by the Constitution of the Republic of Lithuania, namely its Article 5, paragraph
3, saying that “State institutions shall serve the people” and Article 30, paragraph 2,
establishing that “Compensation for material and moral damage inflicted upon a person
shall be established by law”. Decisions of the Constitutional Court of the Republic of
Lithuania are significant for the proper application of a public liability as filling
regulatory gaps.

The subject of public liability is a state or a municipality, not a person whose
actions has caused the damage. It should be noted that when properly applying public
liability, the recognition of a state (municipality) as a subject of liability is important for
the effective implementation of the public authority functions as well as the effective
defense of a victim who has suffered the damage. Recognition of a state (municipality)
as a subject of liability should also mean that it is not necessary to identify a person or an
institution whose actions have caused the damage. Otherwise public liability could be
unduly restricted.

The term “liability for damage done to individuals by the public administration”
has been used neither in the legal doctrine nor in legal acts or the case law. It is the result
of this research. The need to distinguish such liability from general public liability is
based on the fact that the concept of public administration is widely used in the legal
doctrine, legal acts and in the case law. Such liability is regulated in a separate article of
the Civil Code of the Republic of Lithuania. Such cases have a special jurisdiction and
the case law on compensating the damage done to individuals by the public
administration differs from the case law on compensating the damage done, for example,
during the criminal proceedings.

This chapter also analyses the position of the institute of liability for damage done

to individuals by the public administration in the Lithuanian legal system. It is concluded
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that it is of a cross-sectorial nature. Although the compensation for damage is part of the
civil law, it cannot be ignored that public liability has its specifics (for example, a strict
liability regime). Moreover, the assessing of the unlawfulness of the public
administration acts is assigned to the administrative law, and the cases of damage done
to individuals by the unlawful acts of the public administration are heard by the
administrative court.

In the second chapter of the first part of his research, “The boundaries of liability
for damage done to individuals by the public administration”, the boundaries between
such liability and the rest of public liability as well as general civil liability are drawn.
These are essential to proper application of liability because it is the only way to choose
the provisions that should be applied and to form a uniform case law on awarding
damages made by the public officials.

The Article 6.271 of the Civil Code of the Republic of Lithuania should be
recognized as a general rule in relation to the Article 6.272. The term “public authority”,
defined in the Article 6.271, should be interpreted more broadly than in the commentary
of the Civil Code. It should be understood not only as a subject of public administration
but as all public authorities and officials, including but not limited to the legislature and
the courts as long as the latters are not covered by the Article 6.272. The main criterion,
defining a subject as a public authority, is not its legal status, but the implementing of
functions of a public authority.

The reference to the Article 6.271 of the Civil Code in the Law on Administrative
Proceedings should not be seen as determining the jurisdiction of the administrative
courts but as indicating that the damage resulted from the unlawful actions of the public
administration should be dealt with according to the Article 6.271 of the Civil Code, that
is applying public liability.

The President and the Government are exclusive subjects, but liability should be
applied for their unlawful actions too. These subjects perform two kinds of functions: the
executive part of the state power and the public administration. The damage caused by
the activity of the latter is compensated according to the same rules that apply to the
other subjects of the public administration.

The Article 6.272 of the Civil Code should be applied only in the cases when the

damage is done during the criminal proceedings and the process of the cases of the
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administrative violations of the law. Liability for the public administration action carried
out by the courts should be applied according to the Article 6.271, therefore, the revision
of the Article 6.272 is needed.

Involvement of the subjects of the public administration in the civil legal
relations, for example through civil contracts, is not considered a public administration.
However activities of these subjects, contrary to the private subjects, even in this field
are heavily regulated. If a subject of public administration breaches a civil contract it
faces contractual liability. But if it does not operate in a way that the mandatory
provisions of the law require (even if it acts as a part of a civil contract, current or
future), the issue of a compensation for damage should be dealt with in an accordance
with the Article 6.271. Liability for the damage arising from pre-contractual relations
when the damage is done by a subject of public administration should also be dealt with
according to the rules of public liability. The decision of that subject to take certain pre-
contractual obligations should be based not only on a free will (as is in the case of
private subjects), but in accordance with the provisions of public law. The breaches of
administrative contracts that are concluded in the field of public law in order to
implement administrative powers should lead to public liability and the provisions of
contractual liability should be applied only subsidiary.

Cases of the damage caused by the improper management of a public property are
dealt with in some very different ways. Some of them are heard in administrative courts,
others — in the courts of the general jurisdiction. In some the rules of general liability are
applied, in others — specific rules of public liability. The author believes that these cases
should be dealt with in accordance with the rules of general liability rather than public
liability, because the actions and unlawfulness are not associated with the specific
functions of public authority.

Legal doctrine and legal regulations does not provide a clear answer whether the
penalization for the administrative violations of law is considered a public
administration. The recent changes of the legal framework when such cases were
transferred from the administrative courts to the courts of the general jurisdiction
indicate that the legislature considers the administrative liability to be closer to the
criminal law rather than the public administration. However the Law on Public

Administration still includes application of sanctions as a part of an administrative
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supervision. Moreover, economic sanctions defined in specific laws (that are considered
by the Constitutional Court to be a part of an administrative liability) are still contested
in the administrative courts. In the future the legislature and the courts should clearly
identify the position of the relations of a penalization for the administrative violations in
Lithuanian legal system. Cases on awarding the damage caused during the process of a
penalization for the administrative violations, previously heard by the administrative
courts, currently are being heard by the courts of the general jurisdiction, however the
author believes that it is not enough to transfer these cases to the courts of the general
jurisdiction, they should also fall under the scope of the Article 6.272 of the Civil Code.

The Law on Public Administration considers the internal administration as a part
of the public administration. Considering that the damage done by the action of the
internal administration (mostly those are the cases of personnel disputes) should be
compensated according to the rules of public liability. However the author believes that
the internal administration is fundamentally different from the other areas of the public
administration. Internal administration relations form between the two subjects of a
public authority and an organizational subordination exists, so internal administration
usually does not create rights and obligations to third parties. Meanwhile the
phenomenon of public liability was developed while seeking to compensate damage
caused by the actions of a public authority for the private individuals. Therefore specific
public liability rules should not be applied when damage is caused by the internal
administration (provided that the damage was not suffered by the third party).

In the second part of a thesis, “The conditions of liability for damage done to
individuals by the public administration”, individual conditions of liability are examined.
Comprehensive analysis of the case law is presented and special attention is paid to the
“grey areas” where the national courts have not formed the clear and unanimous criteria
of public liability.

In the first chapter of this part, “The unlawful acts”, the condition of unlawfulness
is analyzed. Liability may arise from a variety of public administration actions —
normative acts, individual acts, omissions, physical actions and so on. A problematic
issue is the concept of an individual administrative act that is formulated by the

administrative courts. It has caused difficulties for individuals seeking redress for an
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inadequate information, incorrect recommendation, documents refusing to perform
certain actions and so on.

Administrative courts often require to indicate a specific rule that has been
violated, but currently the damages are also awarded for the violation of some general
rules of law and even a general duty to behave with care. Lithuanian courts do not apply
“Schutznormtheorie” that is applied in some European countries as well as in case law of
the Court of Justice of the European Union, although there are some Lithuanian court
decisions where the traces of this theory can be found.

Illegality of administrative acts and unlawfulness as a condition of civil liability
are not identical concepts. This means that:

- on the one hand the annulment of an administrative act should not be considered
as a necessary condition for public liability. In the recent case law of administrative
courts following the case law of the courts of general jurisdiction the requirement to
annul the administrative act and requirement to award the damages are more often seen
as different requirements that can be applied either together or independently. However
the last decisions of the Supreme Administrative Court of Lithuania show that the court
fears the possible abuse by applicants when after the delay to contest the act (the term for
that is one month) the act is “challenged” by requiring to award the damages (the term is
three years). It is seen that the court seeks to emphasize that there can be cases when the
fact that the administrative act was not contested according to the rules of administrative
proceedings may result in refusing to apply liability. However the court does not present
a clear answer what these cases might be. The author still believes that notwithstanding
the fact whether the administrative act was contested or not, the unlawfulness should be
reassessed in terms of civil liability when awarding the damages. Danger that applicants
may misuse their rights can be prevented by properly applying other conditions of civil
liability, that is causations and damages;

- on the other hand not every illegality of an administrative act automatically
results in public liability. Unfortunately the case law does not form uniform criteria
when administrative illegality is so “serious” that it leads to public liability. This leads to
situations where the same action (for example a delay to make a decision) in some cases
is considered unlawful and therefore results in awarding damages, in others — not. It is

necessary to unify that case law. Author suggests that in the case where the subject of
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public administration operates without discretion, every violation, even a formal one,
should be treated as unlawful in the perspective of civil liability. Liability for damage
done to individuals by the public administration in these cases could effectively be
limited with the help of other conditions of liability.

The unlawfulness of individual administrative acts is mainly caused by non-
compliance with the obligation to base it on objective data, norms of legal acts and the
obligation to reason it. However the mere fact that the motives and legal and factual
basis were omitted should not lead to public liability in case it turns out that even in
compliance with all the requirements the same decision would be taken. This means that
there is no causal link, however administrative courts often neglect that fact. When it is
not clear what the final decision should have been, the court seeking not to violate the
principle of the separation of powers should annul the decisions and oblige the subject of
public administration to take the decision according to the requirements of law and only
after that deal with the issue of damages award.

The application of public liability for regulatory act that contradicts legal acts of
higher order raises a lot of problems for the administrative courts. When such act is the
law, enacted by the parliament, the administrative courts indicate that it is not the
relations of liability. But when such act is an administrative regulatory act, the
administrative courts apply public liability. Such case law raises a suspicion that the
courts are reluctant to apply liability for the legislative acts and unduly shift this
responsibility to the subject of public administration that had been obliged to implement
the law until it was recognized as an unconstitutional. Case law in dealing with liability
for damage caused by the application of the regulatory act that later has been recognized
as unlawful is also inconsistent: in some cases such action is considered lawful because
the act in the moment of application was valid, in other cases — unlawful and results in
awarding the damages.

The discretionary decisions are influenced by various factors, including political
and economic reasons that cannot be assessed by the administrative courts. Therefore
determining the illegality of these decisions is complicated. Discretionary decisions
should not be assessed through the point of ultra vires only, as it was the previous
practice of the administrative courts. When applying liability for damage caused by the

discretionary decision it should be assessed whether the decision is motivated, objective,
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reasonable and proportionate. All these aspects should be evaluated taking into the
account the moment when the decision was made, not the moment when the damage
occurred (if the implemented decision turns out not to be the best, it does not mean that
such choice was unlawful, if it was reasoned and objective at the time of its adoption).
Non-use of discretionary powers as unlawful omission also constitutes a condition for
public liability.

Public liability for damage caused by the improper supervision is a popular
subject of discussion lately. It is discussed whether public liability is unduly extended
when applied for the damage directly caused by the actions of a third person.
Supervision as an area of public administration is diverse, and it is not easy for the
subject carrying out the supervision to make decisions that would be fair from a point of
view of both sides — subject supervised and society. It should be recognized that
improper supervision might cause liability however the unlawfulness of supervision
should be assessed very carefully. The author proposes these criteria: the degree of
discretion and the scope of powers enjoyed by the public authority, hazardous nature of
the activity supervised and importance of the legal interest that is protected. It is also
important to accurately evaluate the causal link.

The second chapter of the second part, named “Damage”, analyses pecuniary and
non-pecuniary damage as a condition of liability. Direct damages in the cases of liability
for the damage done to individuals by the public administration are mostly awarded kind
of pecuniary damage. Loss of income is awarded rarely mostly due to the fact that it is
very difficult to prove that it was real and actual. Administrative courts are often passive
and do not exercise the statutory obligation to establish the amount of damages if it
cannot be proved by the party with precision even if it is clear that the victim has
suffered pecuniary damage. Administrative courts also tend to treat the concept of
pecuniary damage restrictively and often do not award amounts that are regulated by
other laws even if the victim cannot take advantage of this regulation.

Non-pecuniary damage caused by the unlawful acts of the public administration is
awarded much more often. Non-pecuniary damage is not any negative personal
experience of an individual but only that which goes beyond the usual inconveniences.
Types of a non-pecuniary damage caused by the public administration that can be

mentioned are these: bodily harm, negative psychological experience, other
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inconveniences, deterioration of reputation, disappointment with public authorities, loss
of chance.

The peculiarity of non-pecuniary damage poses certain challenges to
administrative courts dealing with the question of compensation. The courts often
unreasonably require to demonstrate the specific existence of non-pecuniary damage
despite the fact that non-pecuniary damage cannot be treated according to the same
standard of proof as pecuniary damage. It was also often unreasonably refused to award
non-pecuniary damage if pecuniary damage had not been established or there had been
no express statutory provision on the compensation of non-pecuniary damage. Recently
administrative courts have started to award non-pecuniary damage on the basis of the
Constitution itself and have lowered requirements of its proof. Administrative courts
awarding non-pecuniary damage asses the importance of the values violated, the nature
of violation, the consequences of non-pecuniary damage, fault of the subject that caused
the damage, personal characteristics of a victim, his actions that possibly contributed to
the damage, as well the fact that in the case of the pecuniary damage not being awarded
the rights of a victim would remain undefended and other facts.

Administrative courts depending on the circumstances of the case and referring to
the case law of the European Court of Human Rights sometimes do not award non-
pecuniary damage constituting violation — the unlawfulness of the actions of the public
administration — as a just satisfaction. Despite the fact that the Civil Code states that non-
pecuniary damage must be awarded in money, administrative courts often recognize the
finding of a violation as a form of non-pecuniary damage award. However the finding of
a violation should not be considered application of civil liability, because civil liability is
a pecuniary obligation and it is necessary to establish the damage as a condition of civil
liability. In other cases courts recognize that as a separate remedy but do not accept the
claim to declare a violation as an autonomous claim. It also should be noticed that the
effectiveness of such remedy is debatable because a simple finding of a violation does
not have any actual impact to the rights of a victim.

A third chapter of a second part “Causal link” examines causality condition. It is
observed that the establishment of a causal link as a condition of liability is divided into

two stages: the factual and legal.
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If all procedural violations are treaded as unlawful that is constituting the
unlawfulness as a condition of liability, factual causal link becomes essential for the
limiting of the public liability: the courts have to determine if without that procedural
violation the decision would be different. This would help to unify the case law as was
mentioned before describing the unlawfulness of individual administrative acts.

The case law of administrative courts in the stage of a legal causal link is also not
uniform. In some cases administrative courts require the direct causal link though
national courts of general jurisdiction and foreign courts apply doctrines of flexible
causal link (or similar). Thus administrative courts unduly limit liability for damage done
by the public administration. When applying a flexible causal link it is very important to
establish whether the unlawful actions are adequate to the damage. Therefore in the
cases of liability for damage done by the public administration requirement to adequacy
of causal link should be transformed into requirements to assess the scope of powers of
the public authority, the possibility to foresee the damage in the moment of the unlawful
action, the importance of the right or legal interest that is violated by the unlawful act,
the time lag between the unlawful act and the damage, the impact of other persons
(including the victim) to the damage. Administrative courts are encouraged to pay more
attention to the latter criterion as it should be particularly important in determining the

proper limits of public liability.

Conclusions

1. Liability for damage done to individuals by the public administration is defined
as a part of non-contractual public liability where the state or municipality has to
compensate for individuals the damage done by the unlawful actions of public
administration. The need to distinguish such liability from the general public liability
system is based on the fact that the public administration is recognized as a separate
phenomenon in the legal doctrine, legal acts and the case law. In addition there is a
special jurisdiction for the cases of compensation for damage done by the public
administration — these cases are heard by the administrative courts which form specific

criteria of liability when dealing with these cases.
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2. Current legal regulation of public liability in the Civil Code of the Republic of
Lithuania and incomplete concept of public administration in the Law on Public
Administration of the Republic of Lithuania poses practical difficulties in dissociating
liability for damage made to individuals by the public administration from other types of
liability. In deciding whether to apply liability for damage done to individuals by the
public administration the specifics of public liability and the area in which the subject
who has caused the damage operated have to be taken into the account:

2.1. In dissociating liability for damage done to individuals by the public
administration from the rest of public liability it is necessary to determine whether the
activity that caused the damage is attributable to the public administration. In this way
damage done by the acts of public administration by the President, the government and
judiciary should be compensated under the rules of liability for damage done to
individuals by the public administration, that is under the Article 6.271 of the Civil
Code. Article 6.272 of the Civil Code should be applied exclusively to the compensation
for damage done during the criminal proceedings and the process in the cases of
administrative violations of law.

2.2. In dissociating liability for damage done to individuals by the public
administration from the general civil liability it is important to take into the account the
purpose of establishing special rules of public liability. Therefore, if the damage is done
by violating the mandatory rules of law governing the activities of the subjects of public
administration, the issue of compensating damages should fall under the scope of
liability for damage done to individuals by the public administration. However, if the
relations between the subject of public administration and the individual who suffered
the damage were not of an administrative nature (if they could not be characterized by
administrative empowerments, administrative subordination and so on), the damage
should be compensated according to the general provisions of civil liability, because
such legal relations qualitatively differs from the implementation of administrative
powers. The phenomenon of public liability and the institute of liability for damage done
to individuals by the public administration as a part of public liability were developed in
order to compensate to individuals the damage done by implementation of public
powers, thus special rules of such liability when the illegality is not connected with

specific powers of public authority should not be applied.
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3. It has to be recognized that administrative unlawfulness and unlawfulness as a
condition of liability for damage done to individuals by the public administration are not
identical. Therefore, on one hand, the administrative courts should take into the account
the case law of the courts of general jurisdiction and do not require to place a separate
complaint before the court on illegality of an administrative act. The fact that the
administrative act was or was not contested should be assessed only as one of the
circumstances in establishing unlawfulness as a condition of civil liability and should be
taken into the account when assessing other conditions of liability as well. On the other
hand it is necessary to harmonize the case law and uniformly treat identical acts in the
view of unlawfulness as a condition of civil liability.

4. Applying the liability for the application of regulatory act that was recognized
as contradicting legal acts of higher order, thus unlawful, the courts should acknowledge
that the unlawful act was committed not by the subject that had applied regulatory act,
lawful at the moment of application, but by the subject that enacted that regulatory act. If
the question of unlawfulness of regulatory act was raised in the same administrative case
where the claim for damage was submitted, the damage, provided that other conditions
of liability were established, should be awarded, otherwise there would be no sense in
the revision of the lawfulness of regulatory act and the rights of an individual would
remain defenseless.

5. The assessment of unlawfulness of discretionary decisions and supervisory
activities are extremely problematic. Such acts should not be considered in ultra vires
aspect only. When deciding on liability for damage caused by the discretionary decision
of the subject of public administration it should also be assessed whether the decision is
motivated, whether the exercise of the discretionary powers is objective, fair, reasonable
and proportionate. All these aspects should be assessed in the account of the moment
when the decision was taken, not the moment when the damage occurred. The
unlawfulness of supervisory activities should be evaluated very carefully, considering
the fact that the damage was done directly by the subject that was supervised. When
evaluating the unlawfulness of supervisory activities the courts are encouraged to asses
inter alia the degree of discretion and the scope of powers the public authority had, the
hazardous nature of the activity supervised and the importance of legal interest that is

protected. In addition when deciding on liability for damage done by the inadequate
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supervision it is very important to accurately assess the causal link between the
supervision and the damage done by the supervised subject and to apply joint liability to
the state (or municipality) and the supervised subject more often.

6. The condition of causal link is unreasonably overlooked although it could be
particularly significant in determining the limits of public liability. It is recognized that
the doctrine of flexible causation should be applied therefore the question of adequacy
becomes a primary issue. In evaluating whether the unlawful acts of public
administration are adequate to the damage, the scope of powers of the public authority,
the possibility to foresee the damage in the moment of the unlawful action, the
importance of the right or legal interest that is violated by the unlawful act, the time lag
between the unlawful act and the damage, the impact of other persons (including the
victim) to the damage should be assessed.

The latter criterion should be particularly important in determining the proper
limits of public liability — not only in reducing the damages because of the victim’s

actions, but also in applying partial liability for the actions of third parties.
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Atsakomybé uzZ vieSojo administravimy subjekty asmenims padaryta Zalg

Lietuvoje (reziumé)

Nagrinéjama mokslo problema. Jvertinant tai, kad kasdiené valdzios institucijy
ir pareigiiny veikla jvairiu mastu daro jtaka asmens teiséms ir interesams, negalima
nepastebéti, kad nereti ir netinkamo administravimo atvejai, kurie gali reikSmingai
paZzeisti Zmogaus teises. Todél svarbu pripazinti, kad valdzios institucijos ir pareigiinai,
netinkamai jgyvending savo jgaliojimus, privalo atsakyti. Tokia atsakomybé yra jvairi —
moraling, politing, tarnybiné, netgi baudziamoji. Vis délto asmenims, susidiirusiems su
valdzios institucijy, tarp jy ir vykdanciy vie$aji administravimg, netinkama veikla, ko
gero, vienas svarbiausiy dalyky yra realus jy patirtos Zalos atlyginimas — piniginé
kompensacija, atstatanti teisingumg. Antai Europos Taryba nurodo, kad vieSosios
atsakomybés sistema yra esminé garantija asmenims, ne maZziau svarbu, kad $i sistema
leisty nukentéjusiems asmenims nedelsiant gauti pagrista zalos atlyginimg!®. Taigi
Siuolaikinés valstybés pripazjsta, kad valstybé turi atlyginti asmeniui Zzala, kurig
neteisétais veiksmais padaré jos institucijos. Lietuvoje asmens teis¢ ] Zalos atlyginima
jtvirtina Konstitucija, ir nepaisant to, kad ji tiesiogiai nenustato, jog padaryta zalg privalo
atlyginti ir valstybé, tai pasakyta Lietuvos Respublikos Konstitucinio Teismo: ,,jeigu
jstatymu ar kitu teisés aktu biity nustatytas toks teisinis reguliavimas, kad valstybe
visiSkai arba 1§ dalies iSvengty pareigos teisingai atlyginti Zalg, padaryta neteisétais
pacios valstybés institucijy, pareigiiny veiksmais, tai ne tik reiksty, kad yra nepaisoma
konstitucinés Zalos atlyginimo sampratos, ir biity nesuderinama su Konstitucija, bet ir
pazeisty pacios valstybés, kaip bendro visos visuomenés gério, raison d’étre*°.

Tai, kad asmenims itin svarbus biitent zalos atlyginimas, rodo augantis byly del
vie$ojo administravimo subjekty asmenims padarytos Zalos atlyginimo skaiGius. Stai
2005 metais Lietuvos vyriausiasis administracinis teismas iSnagrinéjo 59 bylas, priskirtas

civilinés atsakomybés uz Zala, atsiradusig dél valdzios institucijy neteiséty veiksmy,

18 Viesasis administravimas ir privatiis asmenys: vieSojo administravimo subjekty ir privaciy asmeny santykius
reglamentuojantys administracinés teisés principai. Europos Tarybos leidinys. Vilnius: Justitia, 2004 (lietuvisko
vertimo mokslinis redaktorius V. Valancius). P. 379.

19 |_ietuvos Respublikos Konstitucinio Teismo 2006 m. rugpjii¢io 19 d. nutarimas ,,Dél Lietuvos Respublikos Zalos,
padarytos neteisétais kvotos, tardymo, prokuratiiros ir teismo veiksmais atlyginimo jstatymo 3 straipsnio (2001 m.
kovo 13 d. redakcija) 3 dalies ir 7 straipsnio (2001 m. kovo 13 d. redakcija) 7 dalies atitikties Lietuvos Respublikos
Konstitucijai“. Valstybés zinios, 2006, Nr. 90-3596.
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kategorijai, 0 2012 metais tokiy byly i$nagrinéta jau 234%°. Atsakomybés dél valstybés ir
savivaldybiy institucijy, jy tarnautojy neteiséty akty svarbg paZymi ir Lietuvos
Respublikos Vyriausybe?!,

Antra vertus, valstybés, kaip civilinés atsakomybés subjekto, padétis yra
iSskirtiné. ValdZzios institucijy veikla yra delikati tuo, kad joms tenka priimti sprendimus
neapibrézZtose ir neaisSkiose situacijose: pavyzdZziui, policijos pareigiinui, persekiojanciam
teisés pazeidé¢ja, neretai tenka akimirksniu apsispresti, kokia prievarta nebus pertekline,
t. y. atitiks proporcingumo principg. [vairios valstybinés priezitiros institucijos veikia
nepagrijstai griezty jam taikomy poveikio priemoniy, ir visuomenés, kurios labui $i
prieziiira atliekama ir kurios nariai gali reikalauti zalos atlyginimo, jei prieziiira buvo
nepakankama ir dél to jie nukentéjo. Taigi priimti sprendimus, ypac ten, kur vieSosios
valdZios institucijos turi platesne¢ diskrecijg, yra itin sudétinga. Baiminamasi, kad
atsakomybes taikymas tokiose situacijose apribos valdzios institucijy ir pareigiiny ryzta
veikti, nes uz tokius veiksmus jiems gali kilti atsakomybeé.

PaZzymétinas ir finansiniy valstybés iStekliy ribotumas. Asmeniui, Zinoma, kaip
atsakova labiau norisi matyti valstybe nei kitg privaty asmenj, kuris gali neturéti pajamy
zalai atlyginti. Valstybé jos pilie€iy neretai suvokiama kaip neriboty iStekliy savininke,
kuri nesunkiai galéty atlyginti visiems, patyrusiems kokj nors neteisinguma. Toks
suvokimas gana populiarus Lietuvoje — tai rodo nemazas skai¢ius nepagristy reikalavimy
priteisti itin dideles pinigines kompensacijas??. Ta¢iau, kaip Zinoma, valstybés biudZetas
yra ribotas, ypa¢ ekonominio nuosmukio metais, ir tuos ribotus iSteklius tenka vienaip ar
kitaip paskirstyti. Todél, nors ir retoriSkai, galima klausti: ar teisinga, kad pinigai
skiriami vienam nukentéjusiam, kai jais galéty buti finansuojama visai visuomenei
naudinga veikla, pvz., naujos mokyklos statyba ar pan.? Be to, valstybés pinigai i§ tiesy
yra mokesCiy mokétojy pinigai, todel ar teisinga, kad jais apmokamos valstybés

tarnautojy klaidos?

2 Infolex praktika duomenys [interaktyvus]. [Zifiréta 2013 m. kovo 14 d.]. Ziliréta per internets:
<http://www.infolex.It/tp/>.

21 Lietuvos Respublikos Vyriausybés 2012 m. birzelio 11 d. pasitarimo sprendimo (protokolo Nr. 39, 7 klausimas)
priedas ,,Valstybés ir savivaldybiy institucijy, valstybés tarnautojy atsakomybé dél neteiséty akty™.

22 Paskutiniu metu tokie reikalavimai pasieké absurdidkas milijardo arba netgi 10 milijardy ribas (zr. LVAT 2012
m. gruodzio 28 d. nutartj administracingje byloje Nr. AS-146-872-12, LVAT 2013 m. kovo 27 d. nutartj
administracingje byloje Nr. AS-822-325-13, LVAT 2013 m. balandzio 3 d. nutartj administracinéje byloje Nr. AS-
822-383-13 ir kt.).
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Taigi sprendziant valstybés atsakomybés klausimg itin svarbu ieSkoti tinkamo
balanso, to ,,aukso vidurio®, kuris padéty teisingai kompensuoti nukentéjusiojo nuo
valdzios neteiséty veiksmy praradimus, taciau kartu neapriboty valstybés galimybiy
toliau tinkamai ir efektyviai vykdyti savo funkcijas.

Tyrimo objektas. VieSoji atsakomybé, kuri Siame tyrime suprantama kaip
taikoma uZ jvairiy valdZios institucijy — istatymy leidziamosios valdZios, teisminés
valdZios, vykdomosios valdzios (jskaitant vieSaj; administravimg atliekancias
institucijas) — teisei prieSingus veiksmus ar neveikimg. Biitent atsakomybés uz vieSojo
administravimo neteisétais veiksmais asmenims padarytg zalg institutas ir buvo
pasirinktas kaip §io tyrimo objektas, nes su vieSojo administravimo subjekty veikla
daZniausiai susiduria asmenys savo kasdieniame gyvenime, Siy subjekty veiklos sritys
yra itin placios ir jvairios, taigi bitent Sie subjektai, jei jie netinkamai jgyvendina savo
jgaliojimus, daZniausiai ir padaro Zalos. PaZymétina, kad Zzalos, padarytos vieSojo
administravimo subjekty veiksmais, atlyginimo byloms Lietuvoje yra nustatytas
specialus teismingumas.

Darbe néra analizuojama kity riiSiy — baudziamoji, administracing, tarnybiné ar
materialiné — atsakomybé, kylanti neteisétai veikiant vieSojo administravimo subjektams.
Siy atsakomybés riiiy atveju atsakomybés subjektas yra asmuo, atlikes neteisétus
veiksmus, t. y. atsakomybés santykis atsiranda tarp valstybés ir vieSojo administravimo
subjekto. O atsakomybés uz vie$ojo administravimo neteisétais veiksmais asmenims
padarytg zalg subjektas yra valstybé, kuri atlygina zalg priva¢iam asmeniui. Be to,
baudziamosios, administracinés ir tarnybinés atsakomybés tikslai yra nubausti neteisétai
veikusj asmen] ir uzkirsti kelig naujiems pazeidimams, tuo tarpu atsakomybés uz viesojo
administravimo neteisétais veiksmais asmenims padarytg zalg tikslas yra kompensacinis.

Tyrimo objektas apribojamas Lietuvos praktika, o uZsienio valstybiy bei
tarptautiniy ar Europos Sgjungos teismy patirtis ¢ia pasitelkiami lyginamosios analizés
tikslais. Tyrime nesiekiama teoriSkai analizuoti vieSosios atsakomybés pagrindy ir Sios
atsakomybés teorijy skirtingose valstybése pagristumo (tokia analizé¢ jau yra atlikta
toliau minimoje S. Selelionytés-Drukteinienés disertacijoje): §i0 tyrimo objektas —
atsakomybés uz vieSojo administravimo subjekty asmenims padarytg Zalg institutas, t. y.
teisés poziiiriu analizuojama, kam ir kaip taikoma tokia atsakomybé, kur turéty buti

bréziamos jos ribos, kokios yra ir kaip taikomos Sios atsakomybeés salygos, t. y. kiek
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teisingai yra ir kaip turéty buti atlyginama minéty teisés subjekty asmenims padaryta
zala.

Tyrimo praktiné reikSmeé. Atsizvelgiant | vieSojo administravimo subjekty
asmenims padarytos zalos atlyginimo byly gausa, Sis tyrimas gali biiti reikSmingas kaip
identifikuojantis problemas, trukdancias teisingai atlyginti zala, ir sitilantis paprastas bei
efektyvias priemones tiek jstatymy leid¢jui, tiek teismams, tiek bylos Salims siekiant
teisingo abiems puséms vieSojo administravimo subjekty asmenims neteisétais veiksmais
padarytos zalos atlyginimo. Tyrimas reikSmingas ir moksliniu pozitriu: kaip jau buvo
minéta, tai pirmasis darbas, analizuojantis atsakomybés uZz vieSojo administravimo
subjekty asmenims padarytg zalg instituta.

Darbo tikslai ir uzdaviniai. Atsizvelgiant j jau iSdéstyta temos problematika,
Sio disertacinio tyrimo tikslas — iSanalizuoti, kaip Lietuvoje reglamentuojama ir taikoma
atsakomybé uZ vieSojo administravimo subjekty asmenims padarytg Zalg, nustatyti
bendrus tokios atsakomybés taikymo désningumus ir $ios analizés pagrindu spresti apie
prielaidy pakankamumg siekiant teisingai atlyginti vieSojo administravimy subjekty
veiksmais ar neveikimu asmenims padarytg Zalg.

Pagal tyrimo tikslg disertacijoje sprendziami Sie uZdaviniai:

1. Pateikti atsakomybés uz vieSojo administravimo subjekty asmenims padaryta
zala sampratg ir nustatyti Sio instituto pobudj bei vietg Lietuvos teisés sistemoje.

2. Atsakomybe uz vieSojo administravimo subjekty padaryta zZalg atriboti nuo
kity civilinés atsakomybés rasiy.

3. Istirti, kaip Lietuvoje yra ir kaip galéty biti taikoma atsakomybé uz vieSojo
administravimo subjekty asmenims padarytg Zalg, analizuojant atskiras Sios atsakomybeés
salygas ir jy sgveika.

Disertacinio tyrimo hipotezé — Lietuvoje néra sudarytos visos jmanomos
prielaidos teisingai atlyginti asmenims vieSojo administravimo subjekty padaryta zala:
dabartinis teisinis $iy santykiy reglamentavimas bei tarpSakinis instituto pobiidis kelia
problemy atribojant atsakomybe uz vieSojo administravimy subjekty asmenims padarytg
zala nuo kity civilinés atsakomybés rasiy, o praktikoje atsakomybé uz vieSojo
administravimo subjekty asmenims padarytg zalg aiSkinama ir taitkoma nevieningai.

Disertacijoje atlikto tyrimo pagrindu formuluojami Sie ginamieji teiginiai:
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1. Atsakomybé uz vieSojo administravimy subjekty asmenims padarytg zalg
ribos turéty biiti atribojama nuo kity civilinés atsakomybés riisiy jvertinant tai, koks
subjektas padaré¢ Zalos ir kokioje srityje jis veiké. Sprendziant, ar turéty biiti taikoma
atsakomybe uz vieSojo administravimo subjekty asmenims padaryty Zalg, ar kitos riiSies
civiliné atsakomybé, turi biiti atsizvelgiama ir j tikslus, kuriy siekiama jtvirtinant
specialias tokios atsakomybés nuostatas, ir 1 specifines, palyginti su privaciy asmeny
veikla, vieSojo administravimo subjekty funkcijas.

2. Lietuvos teismy praktika vieSojo administravimo subjekty asmenims
padarytos Zalos atlyginimo bylose yra nenuosekli ir neformuluojanti vienody kriterijy
atskiry atsakomybés salygoms vertinti. Tai lemia, kad zala, asmenims padaryta
neteisétais vieSojo administravimo subjekty veiksmais, ne visuomet teisingai atlyginama.

Darbo mokslinis naujumas. Netgi ir uzsienio valstybiy mokslininkai néra linke
placiai analizuoti vieSosios atsakomybés teisinés problematikos, galbut dél to, kad Sios
atsakomybes klausimai yra susikloste istoriSkai ir itin susije su kiekvienos valstybés
teisine ir institucine santvarka, todél kiekvienoje valstybéje vieSosios atsakomybeés
klausimai sprendZiami skirtingai, o daryti kazkokig lyginamaja analiz¢ yra sudétinga.
Dazniausiai vieSosios atsakomybés klausimai analizuojami bendrai nagriné¢jant civiling
atsakomybe ir aptariami kaip specifinis deliktinés atsakomybés atvejis. Daugiau démesio
viesoji atsakomybé sulauké ESTT iSplétojus valstybiy nariy atsakomybés uz Europos
Sajungos teisés pazeidimus bei Europos Sgjungos institucijy atsakomybés doktrinas,
matyt, dé¢l to, kad ESTT sprendimai kai kur nemazai kirtosi su valstybiy nariy
nacionaline praktika. Siy sri¢iy ESTT praktika analizuojama kur kas i$samiau nei
vieSosios atsakomybeés klausimai nacionalinése teisés sistemose. ISsamiai vieSosios
atsakomybés klausimus yra nagringj¢ D. Fairgrieve, C. Harlow. Atskirus vieSosios
atsakomybés klausimus nagrinéja jvairiis autoriai moksliniuose straipsniuose, ypac
lygindami nacionaliniy teismy ir ESTT praktikg. Pastaruoju metu daugiau démesio
skiriama prieZitiros veiksmais padarytos Zalos atlyginimui.

Lietuvoje pirmasis vieSosios atsakomybés klausimus nagrin¢jo V. Mikelénas,
tiesa dauguma jo gvildenty problemy buvo iSsprgstos 2000 m. priémus Lietuvos
Respublikos civilin; kodeksa. I$samiai vieSoji atsakomybé analizuojama 2008 metais
apgintoje S. Selelionytés-Drukteinienés disertacijoje ,,Valstybés deliktinés atsakomybés

raidos tendencijos. Joje analizuojama valstybés atsakomybés prigimtis, valstybés
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imuniteto taikymas, valstybés atsakomybés modeliai, valstybés atsakomybés ribos.
Neteisétumas ¢ia vertinamas kaip valstybés atsakomybeés taikymo plétrg lemianti salyga.
Apzvelgiama atsakomybé uz teisétus veiksmus, taip pat uz jstatymy leidziamosios
valdzios ir teisminés valdzios padaryt Zala. Sioje disertacijoje pla¢iai analizuoti teoriniai
vieSosios atsakomybés klausimai ir itin daug démesio skirta uzsienio Salyse taikomiems
vieSosios atsakomybés modeliams. Kai kuriuos vieSosios atsakomybés klausimus
moksliniame straipsnyje apzvelgé ir A. Kargaudiené. 2009 metais Teisés institutas atliko
tyrimg ,,Neteisétais valdzios institucijy veiksmais padarytos zalos atlyginimo institutas:
Jstatyminis reguliavimas ir taikymas teismy praktikoje®, kurj atliekant dalyvavo ir Sios
disertacijos autoré. Tyrimo metu buvo analizuojamos zalos, padarytos neteisétais
valstybés institucijy veiksmais, atlyginimo problemos, pateiktos rekomendacijos dél
neteisétais valstybés institucijy veiksmais asmenims padarytos zalos atlyginimo
reglamentavimo tobulinimo. Teisés instituto tyrime tirti bendrieji vieSosios atsakomybés
klausimai, daug démesio skiriant ir valstybés atsakomybei uz jstatymo leidéjo ir teismy
veiksmais padarytg zalg. Kai kurios S§iame tyrime nurodytos problemos Siuo metu jau yra
teismy iSsprestos.

Lietuvoje, kaip ir uZsienio valstybése, populiaresné yra valstybiy nariy
atsakomybés uz Europos Sajungos teisés pazeidimus problematika: ji nagrinéjama
keliose disertacijose ir daugelyje moksliniy straipsniy.

Sis disertacinis tyrimas yra pirmasis, kuriame siekta kompleksiskai i$nagrinéti
atsakomybés uz vieSojo administravimo subjekty asmenims padaryta zalg instituta.

Tyrimy metodika ir Saltiniai.

Pagrindinis $io tyrimo S$altinis — Lietuvos administraciniy teismy praktika
nagrin¢jant bylas dél civilinés atsakomybés uz zalg, atsiradusia dél vieSojo
administravimo subjekty neteiséty veiksmy. Pagrindinio tyrimo S$altinio pasirinkima
léme Sio tyrimo tikslas ir keliama hipotezé, nes biitent administraciniai teismai Lietuvoje
sprendzia, kaip taikyti atsakomybe uz vieSojo administravimo subjekty asmenims
padarytg zalg. Tyrimo metu buvo perziturétos Lietuvos vyriausiojo administracinio
teismo, kaip formuojancio vieninga administraciniy teismy praktika, bylos, kuriose buvo
nagrinétas Zalos atlyginimo klausimas iki 2013 mety liepos ménesio.

Lietuvos Respublikos teisés aktai (Civilinis kodeksas, Zalos, atsiradusios dél

valdZios institucijy neteiséty veiksmy, atlyginimo ir atstovavimo valstybei jstatymas,
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Administraciniy byly teisenos jstatymas, VieSojo administravimo jstatymas ir kt.)
analizuojami siekiant apibrézti atsakomybés uZ vieSojo administravimo subjekty
asmenims padaryta zalg sampratg ir ribas, nustatant, kaip $iuo metu reglamentuojama
vieSojo administravimo subjekty atsakomybé, taip pat siekiant atskleisti, ar dé¢l tokio
reglamentavimo kyla teorinio ir praktinio pobiidzio problemy.

ReikSmingas tyrimo Saltinis — kity teismy praktika. Lietuvos Respublikos
Konstitucinio Teismo nutarimai analizuojami kaip klojantys vieSosios atsakomybés
konceptualiuosius pagrindus Lietuvoje. Bendrosios kompetencijos teismy praktika
naudojama lyginamajai analizei atlikti tiriant, kaip tuos pacius ar panaSius klausimus
Lietuvoje sprendzia skirtingos specializacijos teismai. Itin aktualtis yra ESTT sprendimai
bylose dé¢l valstybiy nariy bei Europos Sgjungos institucijy atsakomybés. Pazymétina,
kad jtvirtinant Europos Sgjungos delikting atsakomybe (Sutarties dél Europos Sajungos
veikimo suvestinés redakcijos 340 straipsnis) nurodoma, kad zala atlyginama pagal
bendrus valstybiy nariy jstatymams biidingus principus (iSskirta aut.), o tai reiSkia, kad
ESTT savo praktikoje turi ieSkoti mechanizmy, budingy visoms valstybéms naréms ir
taip apibendrinti ir apjungti visy valstybiy nariy vieSosios atsakomybés taikymo srities
praktika. Tai daznai pazymi ESTT savo sprendimuose, taigi jie yra reikSmingi Siam
darbui naudojant lyginamaja analize. Tyrime analizuota ir EZTT praktika dél valstybés
veiksmy neteisétumo: nors EZTT netaiko civilinés atsakomybés, o Zalos atlyginimas
pagal EZTK yra tik vienas i§ tinkamos satisfakcijos biidy ir laikytinas subsidiariu EZTT
jrankiu, tadiau tai nepaneigia EZTT praktikos Zalos atlyginimo uZ neteisétus valdzios
institucijy veiksmus bylose reikSmingumo nacionalinei teisei ir jos taikymui.
Lyginamuoju aspektu analizuojami ir kity valstybiy nacionaliniy teismy sprendimai.
Tyrime remiamasi jvairiy uZsienio valstybiy teismy praktika, taciau daugiausia
analizuojami Anglijos, Vokietijos ir Pranciizijos teismy praktikos pavyzdziai, nes bitent
Siose trijose valstybése istoriSkai susiklosté visiSkai skirtingos vieSosios atsakomybés
sistemos.

Tyrime taip pat remtasi teisés doktrina — tiesiogiai vieSosios atsakomybés
fenomeng tyrusiais lietuviy autoriy darbais, taip pat kur kas gausesne uzsienio autoriy
teisés literatlira. Atsizvelgiant ] tarpSakinj tiriamos temos pobiidj, tyrimui buvo
reikSmingi ir kity atskiry teisés sri¢iy — konstitucinés, civilinés, administracinés, Europos

Sajungos bei tarptautinés teisés — mokslo darbai.
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Atliekant tyrimg naudoti jvairiis mokslinio tyrimo ir teisés aiSkinimo metodai.

Analitinis kritinis metodas kaip vienas pagrindiniy $io darbo metody naudojamas
analizuojant teisés akty nuostatas, atskirus teismy praktikos pavyzdzius, siekiant
jvertinti, kiek esamas teisinis reguliavimas bei teismy praktika uztikrina teisingg Zalos,
asmenims padarytos vieSojo administravimo subjekty veiksmais, atlyginima.

Lyginamasis metodas atlickant §j tyrimg buvo svarbus lyginant Lietuvos teismy
sprendimus analogiSkose situacijose, taip pat skirtingos kompetencijos teismy praktika,
Lietuvos ir kity valstybiy, taip pat Europos Sgjungos bei tarptautinés teisés patirt]
vieSosios atsakomybés sferoje. Lyginamasis metodas reikSmingas ieSkant optimaliy
sprendimy konkreciose situacijose ir siekiant pateikti gerosios praktikos pavyzdziy.

Abstrakcijos metodu remtasi iSskiriant atsakomybe uz vieSojo administravimo
subjekty asmenims padaryta Zalg kaip atskirg reiSkinj i§ visos vieSosios atsakomybés
sistemos. Minéta, kad jprastai nagrin¢jama apskritai vieSoji atsakomyb¢. Abstrakcijos
metodu atsakomybe¢ uz vieSojo administravimo subjekty asmenims padaryta zalg iSskirta
1§ bendros vieSosios atsakomybés sistemos dél pirmiau minéty priezasCiy, del kuriy
pasirinktas bitent toks $io tyrimo objektas, siekiant iSrySkinti nagrinéjimo objekto esme
ir i§skirtinuma.

Sisteminés analizés metodas. Nepaisant poreikio iSskirti atsakomybe¢ uz viesojo
administravimo subjekty asmenims padaryta zalg kaip atskirg reiSkinj, svarbu $j reiskinj
nagrinéti atsizvelgiant j visa Lietuvos teisés sistemg. Sis metodas taikytas nustatant
atsakomybés uz vieSojo administravimo subjekty asmenims padarytg zalg vietg teisés
sistemoje, ribas, santykj su kitomis atsakomybés riiSimis, taip pat tiriant sgsajas tarp
atskiry atsakomybeés salygy.

Remiantis indukcijos metodu tyrime analizuojami atskiri teismy praktikos
pavyzdziai ir daromos i§vados apie tam tikras teismy praktikos tendencijas, sprendziant
atskirus atsakomybés uz vieSojo administravimo subjekty asmenims padaryta zalg
Klausimus.

Sintezés metodas taikytas atlikus atskiry atsakomybeés uz vieSojo administravimo
subjekty asmenims padarytg zalg salygy (neteisétumo, Zalos ir priezastinio rysio) analize
tiriant bendrg $iy salygy saveikos jtakg tinkamam tokios atsakomybés taikymui.

Taip pat Siame darbe naudoti tradiciniai teisés aiskinimo metodai — lingvistinis,

teleologinis ir Kiti.
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Darbo struktira ir svarbiausi rezultatai. Sj darba sudaro jvadas, déstomoji-
tiriamoji dalis ir i1Svados. Pabaigoje taip pat pateikiamas naudotos literatiros sgrasas.
Pagrinding darbo déstomajg-tiriamaja dalj sudaro dvi dalys.

Pirmoji dalis — Atsakomybés uz viesojo administravimo subjekty asmenims
padarytqg Zalg samprata ir atribojimas. Sios dalies pirmajame skyriuje ,,Atsakomybés uz
vieSojo administravimo subjekty asmenims padaryta Zalg samprata® pirmiausia
pristatoma vieSoji atsakomybe kaip teisinis reiSkinys. Pagrindg vieSajai atsakomybei
teikia Konstitucijos 5 straipsnio 3 dalies nuostata, kad ,,valdzios jstaigos tarnauja
zmonéms*, ir 30 straipsnio 2 dalyje jtvirtintas bendras imperatyvas, kad ,,asmeniui
padarytos materialinés ir moralinés Zalos atlyginimg nustato jstatymas®. Itin reikSmingi
Sios atsakomybés tinkamam taikymui Konstitucinio Teismo iSaiSkinimai, uzpildantys
teisinio reguliavimo spragas.

VieSosios atsakomybés subjektas yra valstybé ar savivaldybe, t. y. jos atlygina jy
institucijy ar tarnautojy padaryta zalg. Pazymeétina, kad, tinkamai taikant vieSaja
atsakomybe, valstybés pripazinimas atsakomybés subjektu reikSmingas tiek efektyviai
valstybés veiklai uZtikrinti, tiek efektyviam nukentéjusiyjy gynimui. Valstybeés
(savivaldybés) pripazinimas atsakomybés subjektu taip pat turéty reikSti tai, kad
konkre€iose bylose néra bitina tiksliai identifikuoti konkrety tarnautoja ar konkrecig
institucija, dél kurios veiksmy atsirado zalos. Tvirtinant kitaip, blity nepagrijstai ribojama
valstybés (savivaldybés) atsakomybé.

Atsakomybés uz vieSojo administravimo subjekty asmenims padaryta zalg
sgvoka nebuvo vartojama nei teisés doktrinoje, nei teisés aktuose ar teismy praktikoje —
Ji yra Sio disertacinio tyrimo ,,produktas. Tiriant vie$gjg atsakomybe kaip teisés reiskinj,
tikslinga i8skirti atsakomybés uz vieSojo administravimo subjekty asmenims padaryta
Zala institutg, nes teisés aktuose ir teisés doktrinoje vieSojo administravimo veikla
i§skiriama 1§ kitos valdzios institucijy veiklos, tokia atsakomybé reglamentuojama
atskirame Civilinio kodekso straipsnyje, gincams dél Sios atsakomybés taikymo
nustatytas specialus teismingumas, skiriasi ir teismy praktika atlyginant zala, padaryta
vieSojo administravimo veiksmais, ir zalg, padaryta, pvz., teismams vykdant teisinguma.

Siame skyriuje taip pat analizuojama atsakomybés uZ vie$ojo administravimo
subjekty asmenims padaryta zZalg instituto vieta misy teisés sistemoje ir daroma iSvada,

kad Sis institutas — tarpSakinio pobiidzio. Nors Zalos atlyginimo santykiai priskiriami
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civilinei teisei, taCiau pripazjstama, kad vieSajai atsakomybei turi biiti taikoma tam tikra
specifika (pvz., grieztos atsakomybés taikymas), be to, vieSojo administravimo veiksmy
teis€tumo vertinimas priskiriamas administracinés teisés sri¢iai. Tai patvirtina ir $iy byly
teismingumas: nepaisant civilinio tokiy santykiy pobtidzio, Zalos, asmenims padarytos
neteisétais vieSojo administravimo subjekty veiksmais, atlyginimo bylas paprastai
nagrinéja administraciniai teismai.

Pirmosios darbo dalies antrasis skyrius , Atsakomybés uZz vieSojo
administravimo subjekty asmenims padaryta zalg atribojimas® skiriamas nubréZzti ribas
tarp atsakomybés uz vieSojo administravimo subjekty asmenims padarytg Zalg ir likusios
vieSosios atsakomybés bei visos civilinés atsakomybes dalies. Nubrézti Sias ribas svarbu
teisingam atsakomybés taikymui, nes tik taip galima tinkamai parinkti taikytinas normas
ir formuoti vieningg teismy praktika Zalos, padarytos valdzios institucijy ir tarnautojy
veiksmais, atlyginimo bylose.

Civilinio kodekso 6.271 straipsnis turéty biti laikomas bendrgja norma Civilinio
kodekso 6.272 straipsnio atzvilgiu. Valdzios institucijos sgvoka, jtvirtinta Civilinio
kodekso 6.271 straipsnyje, turéty biiti aiSkinama placiau, nei Civilinio kodekso
komentare, kaip apimanti ne vien vieSojo administravimo subjektus, bet visas valdzios
jstaigas ir tarnautojus — tiek jstatymy leidziamosios valdzios, tiek vie$ojo
administravimo, tiek teismus, kick Siems netaikomas Civilinio kodekso 6.272 straipsnis.
Esminiu kriterijumi, lemianc¢iu subjekto priskyrima valdZios institucijoms, laikomas ne
Jo teisinis statusas ar forma, o valdzios funkcijy vykdymas.

Administraciniy byly teisenos jstatyme pateikta nuoroda j Civilinio kodekso
6.271 straipsnj turéty buti vertinama ne kaip apibréZianti administraciniy teismy
kompetencija (t. y. ne kaip nustatanti, kad visos bylos, kuriose reikalaujama taikyti §j
Civilinio kodekso straipsnj, yra teismingos administraciniams teismams), o kaip
nurodanti, kad zalos, atsiradusios dél vieSojo administravimo subjekty neteiséty
veiksmy, atlyginimo bylos sprendziamos taikant bitent Civilinio kodekso 6.271
straipsnj, t. y. valstybés (savivaldybés) atsakomybe.

Respublikos Prezidentas ir Vyriausybé — iSskirtiniai savo statusu subjektai,
tadiau uZ neteisétus jy veiksmus taip pat gali biti taikoma atsakomybé. Sie subjektai
atlieka dvejopa veikla: valstybés valdzios vykdyma ir vieSojo administravimo

jgyvendinimg. Pastargja veikla padaryta zala atlyginama remiantis tokiomis pat kaip ir
39



kity vieSojo administravimo subjekty neteisétais veiksmais padarytos zalos atlyginimui
taikomomis taisyklémis.

Civilinio kodekso 6.272 straipsnis turéty biiti taikomas teisingumo vykdymo
metu (jskaitant administraciniy teisés pazeidimy teiseng ir baudZiamgji procesa)
padarytai zalai atlyginti. Atsakomybé uz teismy atlickamus veiksmus, nesusijusius su
teisingumo vykdymu, turéty buti taikoma pagal Civilinio kodekso 6.271 straipsnj,
patikslinus Civilinio kodekso 6.272 straipsnyje nustatytg teisinj reglamentavima.

VieSojo administravimo subjekty dalyvavimas civiliniuose teisiniuose
santykiuose, pvz., sudarant civilines sutartis, nelaikomas vie$ojo administravimo veikla,
taCiau ir Sioje srityje jy, kitaip nei privaciy subjekty, veikla yra reglamentuojama
vieSosios teisés principais ir vieSosios teisés aktais. VieSojo administravimo subjektui
pazeidus civiling sutartj, atsiranda sutartiné civilin¢ atsakomybe, taciau, jei tuo viesojo
administravimo subjektas neveikia taip, kaip ji jpareigoja veikti imperatyvios teisés akty
nuostatos (nepaisant to, kad jis veikia kaip sutarties (esamos ar biisimos) Salis), zalos
atlyginimo klausimas turéty biiti sprendziamas pagal Civilinio kodekso 6.271 straipsnj.
Administraciniy sutar¢iy, kurios sudaromos vieSosios teisés srityje, jgyvendinant vie$ojo
administravimo jgaliojimus, sudarymo, jgyvendinimo pazeidimai turéty lemti vieSaja
atsakomybe, o sutartinés atsakomybés nuostatos Cia turéty biiti taikomos tik subsidiariai.
Uz ikisutartiniuose santykiuose vieSojo administravimo subjekto padarytg zalg taip pat
turéty biiti tatkoma vieSoji atsakomybée, nes vieSojo administravimo subjekto sprendimas
prisiimti tam tikrus ikisutartinius jsipareigojimus neturéty biiti grindZiamas vien S$io
subjekto laisva valia, bet priilmamas vadovaujantis vieSosios teisés akty nuostatomis ir
bendraisiais teisés principais.

Zalos, padarytos netinkamai valdant valstybés (savivaldybés) turta, bylos
sprendziamos labai nevieningai: dalis jy nagrinéjama administraciniuose, dalis —
bendrosios kompetencijos teismuose, vienose taikomos bendrosios civilinés
atsakomybes nuostatos, kitose — Civilinio kodekso 6.271 straipsnis. Autorés nuomone,
Cia vis délto turéty biti taikomos bendrosios civilinés atsakomybés nuostatos, o ne
vieSoji atsakomybé, nes veiksmy neteisétumas Siuo atveju néra siejamas su specifinémis
vie$ojo administravimo funkcijomis.

Teisés doktrina bei teisinis reglamentavimas nepateikia vienareik§mio atsakymo,

ar administraciniy teisés pazeidimy teisena priskirtina vieSajam administravimui. 2011
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m. teisinio reglamentavimo pakeitimai administraciniy teisés pazeidimy bylas
perduodant bendrosios kompetencijos teismams liudija apie tai, kad jstatymy leidé¢jas
administracinés atsakomybés santykius laiko artimesniais baudZziamajai atsakomybei, 0
ne vieSajam administravimui. Taciau VieSojo administravimo jstatyme vieSasis
administravimas vis dar apima ir poveikio priemoniy taikyma, o ekonominiy sankcijy
skyrimo (kas Konstitucinio Teismo ir administraciniy teismy praktikoje (iSskyrus
konkurencijos bylas) priskiriama administracinei atsakomybei) teisétumo klausimas vis
dar teismingas administraciniams teismams. Ateityje jstatymy leid¢jas ar teismy praktika
turéty aiSkiai nustatyti administraciniy teisés pazeidimy teisenos vieta Lietuvos teisés
sistemoje (tobulinant vieSojo administravimo savoka, tinkamai reglamentuojant
administracinés atsakomybe¢s, jskaitant ir ekonomines sankcijas, taikymo santykius).
Zalos, padarytos administraciniy teisés paZzeidimy teisenos metu, atlyginimo bylos,
anksCiau nagrinétos administraciniy teismy, $iuo metu jau nagrinéjamos bendrosios
kompetencijos teismuose, taciau, autorés nuomone, nepakanka tokias bylas perduoti
bendrosios kompetencijos teismams, jas taip pat reikéty priskirti Civilinio kodekso 6.272
straipsnio taikymo sriciai.

Vidaus administravimas Vie$ojo administravimo jstatyme priskiriamas vieSajam
administravimui (laikomas viena 18 jo sri¢iy), taigi remiantis vien Siuo kriterijumi bylos
deél zalos, padarytos vidaus administravimu, atlyginimo (daZniausiai tai Zalos atlyginimas
tarnybiniuose gincuose) turéty biti nagrinéjamos taikant vieSosios atsakomybeés
nuostatas. Taciau, autorés nuomone, vidaus administravimas i§ esmés skiriasi nuo kity
viesojo administravimo sri¢iy, nes vykdant vidaus administravimg susiklosto santykiai
tarp valdZios subjekty (taip pat ir tarp valdzios institucijy bei jy tarnautojy) ir egzistuoja
organizacinio pobtidzio pavaldumas, nesukuriama teisiy ir pareigy tretiesiems asmenims.
Tuo tarpu vieSosios atsakomybés institutas susiklosté siekiant atlyginti asmenims
valdzios subjekty padarytg zalg, todél manytina, kad specialios vieSosios atsakomybés
nuostatos neturéty biiti taikomos, kai Zala vidaus administravimo veiksmais padaroma ne
privac¢iam subjektui.

Antroji disertacijos dalis — Atsakomybés uz viesojo administravimo subjekty
asmenims padarytq Zalg sqlygos — skirta atskiry atsakomybés salygy analizei. Siuo
pozilriu i§samiai nagrin¢jama teismy praktika sprendziant dél vieSojo administravimo

subjekty asmenims padarytos Zalos atlyginimo, pateikiama byly lyginamoji analizé,
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specialus démesys skirtas ,,pilkosioms zonoms®, t. y. tokioms, kuriose Lietuvos teismai
néra suformulave vieningy ir aiskiy kriterijy, kaip reikéty taikyti vieSgja atsakomybe.

Pirmajame S§io dalies skyriuje ,,Neteiséti veismai“ tiriama neteisétumo salyga.
Atsakomybé gali kilti uz jvairiausius vieSojo administravimo subjekty veiksmus. Itin
problemiska yra administraciniy teismy formuluojama individualaus administracinio
akto samprata ir kartais tai lemia sunkumy asmenims, sickiantiems prisiteisti zalos
atlyginima dél galimai neteiséty informacinio, rekomendacinio pobiidZio akty arba rasty,
kuriais atsisakyta atlikti tam tikrus veiksmus.

Administraciniai teismai reikalauja nurodyti konkrecias teisés normas, Kurios
buvo pazeistos, taciau vis dazniau zalos atlyginimas priteisiamas uz bendryjy teises
principy ir netgi bendrojo pobiidzio pareigos elgtis atidziai ir rupestingai pazeidima.
Lietuvos administraciniai teismai nesiremia ,,apsauginés normos® teorija, taikoma kai
kuriy Europos valstybiy bei ESTT praktikoje, nors yra ir tokiy Lietuvos teismy
sprendimy, kuriuose galima rasti Sios teorijos uzuomazgy.

Administracinis neteisétumas ir neteisétumas kaip civilinés atsakomybes salyga
néra tapacios sgvokos. Tai reiskia, kad:

- viena vertus, administracinio akto panaikinimas neturéty buti laikomas biitina
vieSosios atsakomybeés salyga: neturéty biiti reikalaujama atskirai apskysti administracinj
akta reikalaujant jo panaikinimo ir tik po to kreiptis dél tuo aktu padarytos Zalos
atlyginimo (dél skirtingy kreipimosi j teismg terminy, taip pat dél to, kad kartais apskritai
gali biiti netikslinga panaikinti neteiséta administracinj aktg arba tokio administracinio
akto gali visai nebiti). Pastaruoju metu administraciniy teismy praktikoje, sekant
bendrosios kompetencijos teismy praktika, Sie du reikalavimai jau suprantami kaip
skirtingi teisiy gynimo budai, kurie gali buti taikomi tiek kartu, tiek atskirai. Taciau
vertinant paskutiniuosius LVAT sprendimus akivaizdu, kad teismas baiminasi galimo
pareiSkéjy piktnaudziavimo, kai pavelavus laiku apskysti administracinj akta, jis
»apskundziamas‘ reikalaujant Zalos atlyginimo. Matyti LVAT siekis pabrézti, kad visgi
galimi atvejai, kai néra privaloma vertinti akto neteisétuma zalos atlyginimo byloje, jei
jo neteisétumas nebuvo ginytas teisés akty nustatyta tvarka, tac¢iau nepateikiamas
apibendrintas atsakymas, kokie tie atvejai galéty buti. Autorés nuomone, vis délto
nepaisant to, ar administracinis akto neteisétumas buvo vertintas ir kaip buvo vertintas

nagrin¢jant reikalavimg dél jo panaikinimo, zalos atlyginimo bylg nagrinéjantis teismas
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yra jpareigotas 1§ naujo vertinti veiksmy neteisétumo klausimg civilinés atsakomybés
pozitiriu. Pavojaus, kad tokiu biidu pareiskejai gali piktnaudziauti savo teisémis, gali biiti
iSvengiama atsakomybe ribojant kitomis vieSosios atsakomybés salygomis — priezastiniu
rySiu ir Zala.

- antra vertus, ne bet koks administracinis neteisétumas automatiSkai lemia
vie$aja atsakomybe. Deja, teismy praktika neformuluoja vieningy kriterijy, kada
administracinis neteisétumas yra tiek ,,rimtas®, kad biity taikoma vieSoji atsakomybe, ir
tai lemia situacijas, kai tokie patys veiksmai (pvz., praleistas terminas) vienose bylose
pripazjstami neteisétais, o kitose — ne. Administraciniams teismams sitilytina vienodinti
praktika ir analogiSkus veiksmus traktuoti vienodai. Autoré sitlo, kai vieSojo
administravimo subjektai veikia neturédami diskrecijos, bet kokj, net formaly paZeidima,
vertinti kaip neteisétus veiksmus civilinés atsakomybés poziiiriu. Atsakomybé uz viesojo
administravimo subjekty asmenims padarytg Zalg tokiais atvejais turéty biiti ribojama
kitomis vieSosios atsakomybés salygomis — priezastiniu rySiu ir Zala.

Individualaus administracinio akto neteisétuma dazniausiai lemia nesilaikymas
pareigos ji faktiskai ir teisiSkai pagrjsti bei motyvuoti. Taciau vien teisinio ar faktinio
pagrindo bei motyvy nenurodymas individualiame administraciniame akte neturéty lemti
vieSosios atsakomybes, jei nagrinéjant bylg paaiSkéja, kad net laikantis visy reikalavimy,
aktu buty priimamas tas pats sprendimas. VieS$aja atsakomybe turéty lemti tik tokie
pazeidimai, kuriy iSvengus biity priimtas pareiSkéjui palankus sprendimas. Kai néra
aiSku, koks turéjo buti galutinis administracinis sprendimas, administraciniai teismai,
siekdami nepazeisti valdziy padalijimo principo, turéty jpareigoti vieSojo administravimo
subjekta 1§ naujo priimti sprendimag ir tik tada spresti Zalos atlyginimo klausima.

VieSosios atsakomybés uz norminio akto, véliau pripazinto prieStaraujanciu
aukStesnés galios teisés aktui, taikymas administraciniams teismams kelia itin daug
problemy. Kai toks aktas yra jstatymas, administraciniai teismai kazkodél nurodo, jog tai
néra zalos atlyginimo santykiai, t. y. netaiko civilinés atsakomybés, o tuo tarpu, kai tai
yra pojstatyminis aktas, jau konstatuoja neteiséty veiksmy ir Zalos atlyginimo santykiy
buvimg. Tokia praktika kelia jtarimy, kad administraciniai teismai vengia taikyti
jstatymy leidéjo atsakomybe ir jg nepagristai perkelia vieSojo administravimo subjektui.
Nenuosekli praktika ir sprendziant norminio akto taikymo iki jo pripazinimo

priestaraujanciu aukStesnés galios teisés aktui klausimg: vienose bylose tokie veiksmai
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laikomi teisétais, nes taikytas tuo metu galiojes teisés aktas, kitose — neteisétais. Autorés
manymu, problemy bent 1§ dalies pavykty iSvengti pripaZinus, kad neteisétus veiksmus
atliko ne subjektas, taikes tuo metu galiojusj norminj akta, o subjektas, jj priémes. Be to,
kai dél norminio administracinio akto teis€tumo buvo kreiptasi toje pacioje byloje, Zala
(nustacius kitas atsakomybés salygas) turéty biiti atlyginama, nes tokiu atveju konkretaus
norminio akto teis€tumo revizija netekty prasmeés, o asmens teises likty neapgintos.

Diskreciniy sprendimy priémimas yra lemiamas jvairiy veiksniy, tarp jy ir
politiniy bei ekonominiy motyvy, kuriy administraciniai teismai nevertina. Dél to Siy
sprendimy teisétumo vertinimas yra sudétingas. Diskreciniai sprendimai neturéty biiti
vertinami tik ultra vires aspektu, kaip kurj laikg buvo daroma administraciniy teismy
praktikoje. Taikant atsakomybe uz vieSojo administravimo subjekto diskreciniu
sprendimu padaryta Zala, taip pat turéty biiti atsizvelgiama ] tai, ar sprendimas yra
motyvuotas, geriausias jj priémusio subjekto nuomone, objektyvus, protingas ir
proporcingas. Visi Sie aspektai vertinami ne zalos atsiradimo, o diskrecinio sprendimo
prié¢mimo metu (tai, kad jgyvendinus sprendimg pasirod¢, kad jis nebuvo pats
tinkamiausias, nereiSkia, jog toks pasirinkimas buvo neteisétas, jeigu JiS buvo
motyvuotas, objektyvus ir protingas jo priémimo momentu). Nesinaudojimas suteiktomis
diskrecinémis galiomis, kaip neteisétas neveikimas, taip pat laikytinas vieSosios
atsakomybeés taikymo salyga.

VieSosios atsakomybés taikymas uz netinkamai atliktg treciojo asmens prieziiirg
pastaruoju metu kelia itin daug diskusijy. Keliamas klausimas, ar vieSoji atsakomybé
pernelyg neiSpleCiama, ar teisinga, kad valstybei taikoma netiesioginé¢ atsakomyb¢ uz
treciojo asmens neteisétus veiksmus. Be to, priezitira kaip vieSojo administravimo sritis
yra itin jvairi, o jg atliekantiems vieSojo administravimo subjektams néra lengva priimti
poziiiriu. Visgi pripazintina, kad uz netinkamai vieSojo administravimo subjekty atliktg
prieziiirg turéty biiti tatkoma vieSoji atsakomybe, taciau prieziiiros veiksmy neteisétumas
turi biiti vertinamas itin atsargiai. Priezitiros veiksmy neteisétumui vertinti autoré sitilo
intereso, kuris saugomas, svarbg, turimy jgaliojimy ,,svarumg*. Taip pat svarbu taikant

vieSgja atsakomybe uz prieziiiros veiksmus tiksliai vertinti priezastinj ry$j tarp prieziiiros
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veiksmy ir priziirimojo padarytos Zalos, placiau taikyti daling atsakomybe valstybei
(savivaldybei) ir prizitirimajam subjektui.

Antrasis Sios dalies skyrius ,,Zala“ skiriamas turtinés ir neturtinés zalos analizei.
Kaip turtiné Zzala, patirta del neteiséty vieSojo administravimo subjekty veiksmy,
daZniausiai priteisiami tiesioginiai nuostoliai. Negautos pajamos priteisiamos itin retai,
daZniausiai d¢l to, kad labai sunku jrodyti jy realumg. Ta¢iau administraciniai teismai,
nustatydami atlygintinos turtinés zalos dydj, daznai veikia pasyviai ir nesiima jstatyme
jtvirtintos pareigos nustatyti nuostoliy dydj, jei Salis negali jy tiksliai jrodyti, nors
akivaizdu, kad nukent€jusysis patyré turtinés Zalos. Turtinés Zzalos sampraty
administraciniai teismai traktuoja siaurai ir daZnai nepriteisia sumy, kuriy gavimag
reglamentuoja kiti teisés aktai, nepaisydami to, kad tokia tvarka pasinaudoti
nukentéjusysis negali.

Neturtin¢ zala, padaryta neteisétais vieSojo administravimo subjekty veiksmais,
priteisiama kur kas daZniau nei turtiné. Tai néra bet kokie asmens patirti iSgyvenimai, o
tik tie, kurie perZengia jprasty nepatogumy ribas. ISskirtinos tokios neteisétais vie$ojo
administravimo subjekty veiksmais asmenims padarytos neturtinés zalos riiSys: sveikatos
suzalojimas, psichologinio pobiidzio iSgyvenimai, Kiti nepatogumai, reputacijos
pablogéjimas, nusivylimas valdZios institucijomis ir galimybés praradimas. Neturtinés
zalos ypatumai kelia tam tikry sunkumy administraciniams teismams sprendziant jos
atlyginimo klausimg: nepagrjstai reikalaujama konkreciai jrodyti neturtinés Zalos
buvimg, nepaisant to, kad Cia negali biiti taikomi tokie patys jrodymy konkretumo
standartai kaip nagrin¢jant turtinés Zalos padarymo klausimus, nepagrijstai atsisakoma
atlyginti neturting Zalg siejant jos atlyginimg su turtinés Zalos padarymu arba reikalaujant
imperatyvios jstatymo nuostatos, jtvirtinancios neturtinés zalos atlyginimo galimybe.
Tiesa, pastaruoju metu administraciniai teismai neturting Zalg atlygina remdamiesi inter
alia tiesiogiai Konstitucija ir kelia mazesnius reikalavimus jos jrodingjimui.

Administracinis teismas, nustatydamas priteistinos neturtinés zalos, asmeniui
padarytos vieSojo administravimo subjekto veiksmais, atlyginimo dydj, atsizvelgia j
pazeisty vertybiy svarbg, pazeidimo pobiidj, neturtinés zalos pasekmes, zalg padariusio
vieSojo administravimo subjekto kalte, nukentéjusio asmens ypatumus, jo veiksmus,
galimai prisid¢jusius prie zalos atsiradimo, taip pat i tai, ar neturtinés Zalos nepriteisimo

atveju pazeistos pareiSkéjo teisés i§ esmés likty neapgintos, ir Kitas aplinkybes.
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Administraciniai teismai, atsizvelgdami j bylos aplinkybes ir remdamiesi EZTT praktika,
kartais nepriteisia neturtinés Zzalos atlyginimo pinigais ir pakankama satisfakcija
pareiskéjui laiko padaryto pazeidimo konstatavimg. Taciau nepaisant to, kad Civilinis
kodeksas nurodo, jog neturtiné Zala turi biiti jvertinama pinigais, administraciniai teismai
daznai pazeidimo pripazinimg laiko neturtinés Zalos atlyginimo forma. Visgi pazeidimo
pripazinimas, kaip nukentéjusio asmens teisiy gynimo budas, apskritai nesietinas su
civiline atsakomybe, nes civiliné atsakomybé¢ — tai turtiné prievolé, be to, jos atsiradimui
bitinas Zalos egzistavimas. Kitose bylose pripazjstama, kad tai atskiras teisiy gynimo
biidas, taciau savarankiSko pareiSkéjy reikalavimo pripaZinti pazeidima administraciniai
teismai nepriima, nors patys savo iniciatyva toki gynybos budg taiko. Vis délto
pastebétina, kad toks teisiy gynimo budo efektyvumas diskutuotinas, nes vien pazeidimo
pripazinimas jokio konkretaus poveikio nukentéjusio asmens teiséms neturi.

TreCiajame antrosios darbo dalies skyriuje ,,PrieZastinis rySys* nagrin¢jama
priezastinio rySio sglyga. Priezastinio rySio nustatymas dalijamas j du etapus: faktinj ir
teisinj. Nustatant faktinj priezastinj rysj, naudojant conditio sine qua non testa, galéty
biiti vienodai taikoma viesoji atsakomybé uz vieSojo administravimo subjekty padarytus
procediirinius pazeidimus: tokius pazeidimus pripazjstant neteisétais veiksmais; esmine
salyga atsakomybei uZ vieSojo administravimo subjekty asmenims padarytg zalg riboti
tapty faktinis prieZastinis rySys, nes teismams tekty nustatyti, ar nepadarius S§io
procediirinio pazeidimo, sprendimas bty kitoks.

Teisinio priezastinio rySio nustatymo etape administraciniy teismy praktika néra
vieninga: kartais taikoma tiesioginio priezastinio rySio doktrina, nors tiek bendros
kompetencijos, tiek uzsienio valstybiy teismai taiko lankstaus (ar panasias) priezastinio
rySio doktrinas. Taip nepagristai siaurinama atsakomybés uz vieSojo administravimo
subjekty padaryta Zalg. Taikant lankstaus priezastinio rySio doktring esminiu teisingam
atsakomybés uz vieSojo administravimo subjekty asmenims padaryta zalg taikymui
tampa pakankamumo klausimas. Nustatant, ar vieSojo administravimo subjekto neteiséti
veiksmai yra pakankamai nenutol¢ nuo atsiradusios zalos, t. y. nustatant, ar egzistuoja
priezastinis rySys, turi biti atsizvelgiama j vieSojo administravimo subjekto jgaliojimy
apimtj ir turimos diskrecijos laipsnj, galimybe neteiséty veiksmy atlikimo metu numatyti
zalos tikimybe, neteisétais veiksmais pazeistos teisés ar teiséto intereso prigimtj ir verte,

laiko tarpg tarp neteiséty veiksmy ir zalingy pasekmiy, kity asmeny (jskaitant
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nukentéjusjjj) veiksmy jtakg Zalos atsiradimui. Administraciniai teismai raginti daugiau
démesio skirti Siam kriterijui ir teisingai nustatyti vieSosios atsakomybés ribas, placiau
taikyti daling atsakomybe dél treCiyjy asmeny veiksmy.

ISvados

1.  Atsakomybé¢ uz vieSojo administravimo subjekty asmenims padaryta Zalg —
deliktinés vieSosios atsakomybés dalis, kai valstybé arba savivaldybé privalo atlyginti
zala, asmenims padarytg neteisétais vieSojo administravimo veiksmais. Poreikj iSskirti
Sig atsakomybe 1S bendros vieSosios atsakomybés sistemos pagrindzia tai, kad pats
vieSasis administravimas tiek teisés moksle, tiek teisés aktuose, tiek teismy praktikoje
i§skiriamas kaip atskiras reiSkinys. Be to, Zzalos, padarytos vieSojo administravimo
subjekty veiksmais, atlyginimo byloms Lietuvoje yra nustatytas specialus teismingumas,
ir administraciniai teismai, nagrinédami Sias bylas, formuluoja specifinius atsakomybés
taikymo Kriterijus.

2. VieSosios atsakomybés teisinis reglamentavimas Lietuvos Respublikos
civiliniame kodekse, taip pat vieSojo administravimo sgvokos neiSbaigtumas Lietuvos
Respublikos vieSojo administravimo jstatyme kelia praktiniy sunkumy atribojant
atsakomybe uZ vieSojo administravimo subjekty asmenims padaryta zalg nuo kity
civilinés atsakomybés ruSiy. Sprendziant, ar taikyti atsakomybe wuz vieSojo
administravimo subjekty asmenims padaryta Zalg, turi buti atsizvelgiama ] vieSosios
atsakomybes specifikg bei sritj, kurioje veiké Zalos padares subjektas:

2.1. Atribojant atsakomybe uz vieSojo administravimo subjekty asmenims
padarytg Zalg nuo likusios vieSosios atsakomybés dalies butina nustatyti, ar veikla, kuria
padaryta zalos, priskirtina vieSojo administravimo sri¢iai. Tokiu biidu zala, padaryta
Respublikos Prezidento, Vyriausybés ir teismy vieSojo administravimo veikla, turéty biiti
atlyginama taikant atsakomybe¢ uz vieSojo administravimo subjekty asmenims padarytg
zala, t. y. Civilinio kodekso 6.271 straipsnj, o Civilinio kodekso 6.272 straipsnis turéty
biti taitkomas i8skirtinai teisingumo vykdymo metu (jskaitant ir baudziamajj procesa bei
administraciniy teisé€s pazeidimy teiseng) padarytos zalos atlyginimui.

2.2. Atribojant atsakomybe¢ uz vieSojo administravimo subjekty asmenims
padaryta zalg nuo jprastos civilinés atsakomybés biitina atsizvelgti i tikslus, kuriy
siekiama nustatant specialias vieSosios atsakomybés nuostatas. Tod¢l, jei zalos padaryta

pazeidziant imperatyvias teis€s normas, reglamentuojancias vieSojo administravimo
47



subjekty veikla, zalos atlyginimo klausimas turéty biiti sprendziamas taikant atsakomybe
uz vieSojo administravimo subjekty asmenims padarytg Zalg. Taciau, jei tarp vieSojo
administravimo subjekto ir asmens, kuriam padaryta Zalos, buvo susikloste teisiniai
santykiai, nepasiZymintys administraciniams santykiams budingais poZymiais
(valdingais jgalinimais, administraciniu pavaldumu ir pan.), zala turéty biti atlyginama
vadovaujantis jprastomis civilinés atsakomybés nuostatomis, nes tokie teisiniai santykiai
kokybiSkai skiriasi nuo vieSosios valdzios funkcijy igyvendinimo. VieSosios
atsakomybés, o kartu ir atsakomybés uz vieSojo administravimo subjekty asmenims
padaryta zalg, institutas susiklosté siekiant atlyginti asmenims valdzios funkcijy
vykdymu padarytg zalg, todeél specialios Sios atsakomybés nuostatos neturéty biiti
taikomos, kai veiksmy neteisétumas néra siejamas su specifinémis valdzios funkcijomis.

3. Analizuojant neteisétumg, kaip atsakomybés uz vieSojo administravimo
subjekty asmenims padaryta zalg, salyga, reikia pripazinti, kad administracinis
neteisétumas ir neteisétumas kaip civilinés atsakomybes salyga néra tapacios sgvokos.
Administraciniai teismai ragintini, viena vertus, atsizvelgiant j bendrosios kompetencijos
teismy praktikg taikant viesgja atsakomybe, nereikalauti atskirai apskysti administracinio
akto, o tai, ar buvo analizuotas administracinio akto neteisétumas, vertinti tik kaip
prielaidg nustatant veiksmy neteisétumg civilinés atsakomybés poziliriu, taip pat
nustatant kitas atsakomybés salygas. Antra vertus, bitina vienodinti praktika ir
analogiSkus veiksmus neteisétumo kaip civilinés atsakomybés saglygos pozitiriu traktuoti
vienodai.

4.  Taikydami atsakomybg¢ uz norminio akto, pripazinto prieStaraujanciu
aukStesnés galios teisés aktams, taigi neteisé€tu, taikyma, teismai turéty pripazinti, kad
neteisétus veiksmus atliko ne subjektas, taikes tuo metu galiojusj norminj akta, o
subjektas, ji priémes. Kai dél norminio administracinio akto teisétumo buvo kreiptasi
toje pacioje byloje, Zala, nustacius kitas atsakomybés salygas, turéty biiti atlyginama, nes
tokiu atveju konkretaus norminio akto teis€tumo revizavimas netekty prasmeés, o asmens
teisés likty neapgintos.

5. Problemiskas diskreciniy sprendimy ir prieziiiros veiksmy neteisétumo
vertinimas. Tokie sprendimai neturéty baiti vertinami tik ultra vires aspektu. Taikant
atsakomybe uz vieSojo administravimo subjekto diskreciniu sprendimu padaryta zalg taip

pat turéty buti atsizvelgiama ] tai, ar sprendimas yra motyvuotas, ar naudojimasis
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diskrecija yra objektyvus, neSaliSkas, protingas ir proporcingas. Visi Sie aspektai
vertinami ne Zalos atsiradimo, o sprendimo pri€mimo momentu. PrieZiliros veiksmy

neteisétumas turi biti vertinamas itin atsargiai, atsizvelgiant j tai, kad tiesiogiai Zalos

St
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atsakomybe uZ priezitros veiksmus tiksliai vertinti prieZastinj ry$j tarp prieziliros
veiksmy ir priziiirimojo padarytos Zalos, placiau taikyti daling atsakomybe valstybei

6. Priezastinio rySio sglyga nepagristai nuvertinama, nors galéty buti itin
reikSminga tinkamai nustatant vieSosios atsakomybés ribas. Pripazinus, kad turi biti
taikoma lankstaus priezastinio rysSio doktrina, esminiu tampa pakankamumo Kklausimas.
Vertinant, ar vie§ojo administravimo subjekto veiksmai pakankamai nenutole nuo Zalos,
turi biiti atsizvelgiama ] vieSojo administravimo subjekto statusg, galimybe neteiséty
veiksmy atlikimo metu numatyti zalos atsiradima, laiko tarpg tarp neteiséty veiksmy ir
zalingy pasekmiy, nuo vieSojo administravimo subjekto nepriklausanciy aplinkybiy

(iskaitant kity asmeny veiksmus) itaka Zalos atsiradimui ir jos dydziui.
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