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Introduction. Distinction between public and private law is deeply
rooted in Lithuania, as a continental law country. It is accepted as the key legal
classification on which the entire legal system is based. This classification is
not a merely theoretical-scientific idea. Nevertheless, it should be taken into
account that this classification is much younger than law itself and is not
accepted worldwide. In Anglo-Saxon legal tradition the idea of separation of
public and private law is relatively new (generally determined by the European
Union) and is still controversial. One of the most prominent British legal
scholars, Albert Venn Dicey (late 19th century — the beginning of the 20th
century), whose ideas strongly influence modern British lawyers, was quite
sceptical of the need for such legal classification and its meaningfulness.

Classification into public and private law is not an end in itself. By
classification it is intended to simplify the mechanisms of legislation, process
and implication of law. The classification itself is attached to diversification of
principles and measures of law that are used. Thus, classification of law also
determines classification of regulatory measures and methods. The practical
objective of it is to provide explicitness and simplicity.

In accordance with the aforementioned classification, measures most
suitable for execution of the tasks in a specific sphere are identified and
assigned. Despite statutory regulation which is common to both areas of law,
public law is first of all associated with legal acts; meanwhile private law is
oriented to deeds and contracts. The regimentation of applied measures based
on classification gives classification a practical aspect and at the same time
deepens distinction between public and private law and their methodology.
Nevertheless, as the distinction between public and private law is relative —
without clear demarcation lines — the division of measures that are used is not
rigid and definite.

In the context of the growing society, expansion of regulated and to be

regulated relationships, the growing need and scope for public services, the



state becomes incapable to satisfy the existing demand (or such satisfaction
would be economically inefficient, complicated, and dependable on the state —
its possibilities and specifics of processes)'. In order to meet the growing
needs and to control the growing costs, the state employs the private sector:
privatizes, buys services and implements public private partnership projects.
Regular measures of public law for the implementation of all these changes are
insufficient. For example, an order to provide health care services at a certain
price is not only very questionable in the context of legality and
constitutionality, but also hardly possible in practice.

To satisfy needs, regular tools of private law — contracts — are
Implemented. These contracts are respectively modified and regulated (laws of
public tender, public — private partnership, etc.) by establishing additional
requirements to protect public interest. This shows that functions of the state in
marginal areas (when assignment to public or private property is ambiguous)
are executed using modified tools which are traditionally attributed to the
monopoly of private law.

Apart from the above mentioned provision of public services, the state
uses instruments of public law in implementing functions of management,
regulation, and even punishment. Traditionally, this is done by using legal act
and acts of application of law. These acts are issued by authorised competent
public bodies that have specific public empowerment. Disputes regarding these
acts are arbitrated by specialized courts (pre-litigation bodies); infringements
are investigated applying a specific procedure. Even though at first glance it
may look differently, the state faces the same problems in this area: the
growing area of relations that have to be regulated (which basically
corresponds to qualitative or quantitative expansion of the scope of public
services), and the problem of cost control.

Because of the tradition, the established approach, reasonable and

unreasonable fear of losing statehood or independence, and limited prescriptive

L STARR, P. "The New Life of the Liberal State: Privatization and the Restructuring of State-Society
Relations” In John Waterbury and Ezra Suleiman, eds., Public Enterprise and Privatization. Boulder,
CO: Westview Press, 1990, p. 22-54.



regulation, despite the perceived need, contracts find it much more difficult to
make their way into the field of regulation of public law and individual legal
acts of law than it does in the field of provision of public services. Despite that,
changes are visible. Contractual relations are invoked in case of necessity to
regulate relations between public bodies, operating public powers, taxing
disputes, and other problems. One of the most prominent examples of such
contractual regulation is conclusion of peace treaties in the administrative
process. The fact that peace treaties were approved by administrative courts
long before their enactment in law shows that the regulatory and contractual
arrangement stems from the "bottom"; its emergence is natural, it is dictated by
the real demand and necessity, not by some abstract strategies or “fashions”.
Generally, in this dissertation, contracts establishing regulation of public
law are called regulatory contracts in public law. Identification of the term is
also the aim of the analysis. The most problematic part of the term is
“regulatory”. The words "public law" clearly refer to the scope of the contract.
Meanwhile, the word "regulatory” refers to the nature of the contract — an
intention to regulate. Substantially all contracts are regulatory in essence: they
regulate relations between two or more persons — their rights and obligations.
However, in the context of this term, the word "regulatory” refers not to the
effects of the contract, but, alike the case of “public law”, to the area of impact
of the contract — regulation. The contracts in question operate in the sphere of

public law regulation and, likewise all contracts, govern relations.

Scientific problems addressed. The emerging idea of regulatory
contracts in public law, dictated by objective demand, requires clear
identification of its theoretical background. Introduction of the contract —
means of regulation specific to the sphere of private law - into public law
regulation requires clear analysis of its use and potential. An answer has to be
given to the question to what extent such contracts can and should be subject to
the principles of public law and private contract law, and the essential aspects

of the specifics of conclusion, application, and termination have to be defined.



The dissertation addresses issues related to the theoretical basis of regulatory
contracts in public law and possibilities and conditions of their application.
Scientific problems are determined by two main aspects.

The first aspect is notably undefined possibilities of contractual
regulation in public law. Lithuanian positive public legal regulation defines
only a few individual cases where contracts may be concluded to regulate
public law relations. Such regulation lacks theoretical justification; irregularity
leads to the lack of systemic approach and treatment. Thus, practice that is
facing lack of regulation fills gaps by itself: contracts possibility of which is
not explicitly defined in the legal acts are concluded and executed. In default of
clear theoretical basis, range of possibilities of such contracts — content
requirements, applicable restrictions, execution, termination, and modification
options — remain uncertain. Practical and theoretical indefiniteness brings
about fear related to their proper application and possibilities of abuse.

The second aspect is determined by the prevailing stereotype of
assessment of public and private law. Public law is dominantly viewed as a
structure based on imperative regulations, a hierarchical structure, and
relationships based on certain individual’s domineering over others. Public law
is contrasted to private law which is perceived as an entirely free field with
minimal regulation. The same stereotypical thinking is observed in evaluation
of the existing regulatory contracts in public law and their possibilities.
Disregard for conventionality of classification and possibilities of freedom of a
contract in public law gratuitously restricts possibilities of using economically
effective contractual regulation, which is important in the context of restoration
and security of peace.

In summary, problems faced by regulatory public contracts can be
described as a gap between the existing regulation and its theoretical
background. This impedes potential development of regulation and increases

possibilities of formation of flawed regulation and practice.



Relevance of the dissertation. Relevance of the dissertation is
determined by the described issue, and it manifests in several aspects.

Firstly, relevance of the studies is determined by the necessity of
theoretical justification of regulatory contracts in public law. As noted above,
in some cases the contractual relationship in the sphere of public law is formed
even in the absence of its grounding in legislation. This is not a phenomenon to
be criticised in general. Assessing it from the standpoint of the inherent law, it
can be considered as a positive phenomenon: the system develops, operates
and reflects the real needs of society. The legislator acts as a recorder who
records real changes for the sake of clarity.

Assessment of the opportunities of potential regulatory expansion
requires assurance that contractual regulation is formed coherently, taking into
consideration and applying the basic principles of law without prejudice to the
requirements of admissibility and constitutionality. Quality and legal
regulation is possible only in accordance to the above criteria.

Second, the topic of the thesis is also relevant to pursuance to ensure a
legitimate interpretation and application of law. Application and interpretation
of law in this case is manifested in two aspects. Firstly, it is interpretation and
application of legal acts controlling regulatory contracts in public law.
Interpretation and application require identification of the principal consistent
patterns of how contracts work in public law, the specifics of contractual
relationships and its relation to traditional regulatory instruments. Another
aspect is specifics of interpretation and application of regulatory public law of
contracts. Proper evaluation of the regulation deriving from regulative public
law contracts is directly related to the scope of such regulation, which, given
the recent processes, has a tendency to expand.

Third, the dissertation is topical in both aspects - practical and
theoretical. Despite the fact that for illustrative purposes only national positive
law examples are used in the study, the overall focus of the study is theoretical
— it seeks to develop universal rules and ideas that enable to assess not only

present and future but also any potential regulation. Thus, its aim is to



eliminate the deficiencies in the theoretical research of regulatory contracts in
public law and to set a background for a further discourse.

Fourth, analysis of public law contracts in public law, as well as in
private law, is strictly focused on the analysis of specific industries,
institutions, and specific contracts. Conceptual issues of contracts are often left
behind; this way a gap between analysis of a particular case and conceptual
studies is formed.

The theoretical nature of the research firstly determines the theoretical
value of the thesis. The study aims to establish a theoretical background of
regulatory contracts in public law. It fills the void between the theoretical
justification of the topic and the individual types of contract analysis. The
study creates a foundation for further ad hoc analysis. Despite the fact that the
orientation of the thesis is theoretical, it is also significant in practical aspect.

Firstly, the results are potentially useful for the legislature in making
decisions on regulation of regulatory contracts in public law. The study shows
possibilities for such regulation and its possible application. Secondly, the
research may be relevant to particular public bodies concluding regulatory
contracts in public law. Third, the results are significant for the implementation
of the contract: it helps to evaluate modifications of a contract, its termination,
and validity, which is important to the parties of a contract. Fourth, the study
results may be useful for "users” of law, i.e., individuals who seek alternative
ways of participating in government or in overcoming disputes and
disagreements with public bodies. Fifth, the analysis can serve when arbitrating

disputes related to regulatory contracts in public law.

Object of the dissertation. The object of the thesis is the theoretical
foundation of public regulation (general as well as individual) determined by
contracts. The study analyses the specifics and possibilities of such regulation,
and examines examples of its establishment in positive law.

The study is focused on the phases of contracting, execution,

modification, legality, and termination of the regulatory contracts in public
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law. These stages are discussed not in isolation, but through the prism of the
applicable principles of law.

The object of the research is not bound to a specific state law. It is
theoretical work, and, although concentrated on the legal system of Lithuania,
it is not entirely confined to national law. The examples of practical regulation
used in it are solely for illustration purposes; they are not meant to be a
comprehensive analysis of a specific regulation, and they do not deny the
theoretical focus and the universal orientation. Anglo-Saxon law, which might
be considered extraneous at first sight, is also often taken into account. This is
determined by the fact that separation between public and private law in it has
occurred only recently and remains unsubstantial, which leads to the
applicability of some of its methods and relevance to analysis of regulatory
contracts in public law.

Although the study is focused exclusively on regulatory contracts in
public law, it should be noted that part of the reported results are sufficiently
universal; they can be applied to contracts in public law in general. However,
such possibility is not analysed in the study: research is limited to the
evaluation of how formulated conclusions fit contracts within the scope of the

study.

Scientific novelty and review of the existing research. Analysis of the
regulatory contracts in public law on the international level is scarce. There are
many studies the object of which is "public contracts”, but in most cases no
distinction is made between the sector of public-private partnership, contracts
to transfer the function to provide public service, and regulatory contracts.
Only in rare cases, e.g., works of J. Freeman® regulatory contracts are
indicated as a definitely separate group. Thus, equalization of contracts of such
a different nature prevents from revealing the essential aspects of the contracts;

research is often limited to procedural issues of the case of litigation, whereas

2 FREEMAN, J. The contracting state. Florida State University Law Review, 2001, Vol. 28 (155), p.
155-214.
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conclusion, execution and changes of the contract are left aside. Moreover, due
to their greater "relative weight", contracts related to public services or
contracts of partnership between public and private sectors brush regulatory
contracts aside. Given the lack of the conceptual analysis at both, the national
and international level, the dissertation topic must be regarded as new and
scantily researched at the academic level.

The topic of the thesis has never been analysed in Lithuania. G.
Kuncevicius dissertation “The Institute of Administrative Contract and Its

» 3 can be treated as closest to the thesis. In preparing

Theoretical Grounding
this thesis, the author has published several articles on the topic*. However, it
should be noted that the thesis is focused exclusively on the study of
administrative contracts. It has to be noted that the analysis of administrative
contracts usually sets no clear demarcation line between what targeted
regulation and public service-oriented contracts are. This is also the reason
why the analysis of administrative contracts is primarily directed to the
jurisdictional questions that are relevant to both cases. Administrative contracts
are quite extensively researched globally; most of them focus on the German
and French jurisprudence.

Given the lack of conceptual analysis on both national and international
level, the topic of the dissertation should be regarded as a new and low
researched academic level.

Despite the low amount of scientific researches directly analysing the
object of the paper, administrative contracts and contracts concluded between
the state and privates are analysed quiet often. In addition to already

mentioned G. Kuncevi&ius® research, in the international context, a very long

¥ KUNCEVICIUS, G. ,Administracinés sutarties institutas ir jo teorinis pagrindimas“. Dkataro
disertacija. Vilnius: Mykolo Riomerio Universitetas, 2011.

* KUNCEVICIUS, G. Sutartis kaip vieSojo administravimo subjekty teisinés veiklos Lietuvoje forma:
probleminiai aspektai. Socialiniy moksly studijos: mokslo darbai, 2010, Nr. 1(5), p.151-168;
KUNCEVICIUS, G. Administracinio akto ir administracinés sutarties teisinés prigimties sasajos:
teorinis aspektas. Socialiniy moksly studijos, 2012, 4(3), p. 1041-1061.

® KUNCEVICIUS, G. Administracinés sutarties institutas ir jo teorinis pagrindimas. Dkataro
disertacija. Vilnius: Mykolo Riomerio Universitetas, 2011; KUNCEVICIUS, G. Sutartis kaip viesojo
administravimo subjekty teisinés veiklos Lietuvoje forma: probleminiai aspektai. Socialiniy moksly
studijos, 2010, Nr. 1(5), p.151-168; KUNCEVICIUS, G. Administracinio akto ir administracinés

12



list of studies appears: it ranges from purely legal study to specialized
administrative, economic analyses®. It is also noticeable that in Lithuania more
and more attention is driven towards question of administrative peace treaties
(J. Pauzaite-Kulvinskiené works’, article of 1. Saudargait¢ and A.
Sutkevitius®). In this context W.A. Mewett’s article "Theory of Government

9 should be mentioned as well, for this is one of the first studies that

Contracts
have undertaken a thorough consideration of public contract law and the most
recent research is still based on some of its conclusions.

Differently from the research object itself, public and private questions
important to it are widely analysed on scientific level. In the analysis of public
and private law delimitation F. McEldowney'®, P. Cane ** studies were used;
also P. Leonas’*? insights have not lost their relevance. Contract features are
another widely analysed topic of the dissertation: here, M. A. Eisenberg’sls, D.
Kimel’s' research, and extensive analysis presented in S. Dauskas’
dissertation®®> should be mentioned. Principles of equality, transparency are
analysed in detail by Lithuanian authors who often summarise foreign studies
aSlS

(S. Vidrickaité™, A. Abramavicius'’); of foreign sources, H. Colins’s™® study

sutarties teisinés prigimties sgsajos: teorinis aspektas. Socialiniy moksly studijos, 2012, 4(3), p. 1041-
1061.

® COHEN, S., EMICKE W.B., Responsible Contract Manager : Protecting the Public Interest in an
Outsourced World, Georgetown University Press, 2008

" PAUZAITE-KULVINSKIENE, J. Taikos sutarties sudarymo problemos ir perspektyvos Lietuvos
administraciniame procese. Nepriklausomos Lietuvos teisé: praeitis, dabartis ir ateitis. Recenzuoty
moksliniy straipsniy rinkinys. Vilnius: Vilniaus universitetas, 2012, p. 292-308; PAUZAITE-
KULVINSKIENE, J. Kiti gin¢o sprendimo biidai administraciniy byly teisenoje ir jy praktinio taikymo
problemos. Teisé, 2013, 8, p. 36-56.

® SAUDARGAITE, L.; SUTKEVICIUS, A. Taikos sutartis administraciniy teismy praktikoje. Zmogus,
teisiné valstybé ir administraciné justicija. Vilnius: Lietuvos vyriausiasis administracinis teismas,
2012, p. 578-594.

® MEWETT, A. W. Theory of Government Contracts. 5 McGill Law Journal, 1958-1959, p. 222-246.
© MCELDOWNEY, JOHN F. Public law. London, Sweet and Maxwell, 1994.

I CANE, P. Anatomy of Private Law Theory: A 25th Anniversary Essay. Oxford Journal of Legal
Studies, 2005 Vol. 25 (2), p. 203-227.

2L EONAS, P. Teisés enciklopedijos paskaitos. Vilnius, 1995.

3 EISENBERG, M. A. The World of Contract and the World of Gift. California Law Review, 1997,
Vol. 85 (4), p. 821-866.

“ KIMEL, D. From promise to contract. Oxford: Hart Publishing 2003.

> DRAZDAUSKAS, S. Bendrosios sutarciy teisés vienodinimo jtaka Lietuvos sutarciy teisei. Daktaro
disertacija. Vilnius: Vilniaus universitetas, 2008,

® VIDRINSKAITE, S. Asmeny lygybés principas: lygiateisiskumas ir lygios galimybés.
Jurisprudencija, 2004, 56(48), p. 106-117.

' ABRAMAVICIUS, A. Asmeny lygiateisiskumo principo interpretavimas Lietuvos Respublikos
Konstitucinio Teismo jurisprudencijoje. Jurisprudencija., 2006, 12(90), p. 42-50.
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could also be mentioned in this context. In the context of freedom of contract,
it is important to note works by J. Gumbis®®; significant are studies of P. S.
Atiyah® and MJ. Trebilcock®. O. Ben-Shahar’s research? is also of high
importance to the evaluation of significance of freedom from contract. For the
analyses of the contract researches of V. Mikelénas® are of significant
importance. Works of H. Kelsen® F.A. Hayek® G.W.F. Hegel® are
significant for the analysis of conceptual questions.

The broad area of researches mentioned above determines the fact that
researches summarizing various other studies are often used in the dissertation.
In order to avoid large variation from the object of the research, analysis of
side issues is often accepted as an axiom, ignoring the non-essential specialized
disputes. The composite subject of the research determines that new research is
made in a poorly explored area using results of a variety of different profile

studies.

The objectives of the dissertation. The overall objective of the study is
to establish a universal rules and ideas that would empower formation and
evaluation of current, future and potentially possible regulation by regulatory
contracts in public law area. The study aims to fill in the shortage of theoretical
research and to form background for further discourse.

Within the overall objective of the research, these intermediate aims are

set:

18 COLLINS, H. Discrimination, Equality and Social Inclusion. The Modern Law Review, 2003 Vol.
66(1),p. 16-43.

9 Gumbis, J. Sutarties laisvés teisinés ribos. Daktaro disertacija. Vilnius: Vilniaus universitetas, 2002.
2 ATIYAH, P. S. The Rise and Fall of Freedom of Contract. Oxford: Oxford University Press, 1979.
2 TREBILCOCK, MJ. The Limits of Freedom of Contract. Cambridge, Mass.: Harvard University
Press, 1993.

2 BEN-SHAHAR, O. Freedom from Contract. Wisconsin Law Review, 2004 Vol. 261, p. 261-280.

% MIKELENAS, V. Sandoriy negaliojimo instituto taikymas teismy praktikoje (1). Justitia, 2006 m.
Nr. 4 (62), p. 2-8; MIKELENAS, V. Sutaréiy teisé: Bendrieji sutarciy teisés klausimai: lyginamoji
studija. Vilnius: Justitia, 1996; ir kt.

** KELSEN, H. Grynoji teisés teorija. Verté A. Degutis ir E. Kiiris. Vilnius, Eugrimas, 2002.

% HAYEK, F.A., Teisé, jstatymy leidyba ir laisve. III tomas: laisvosios visuomenés politiné tvarka. |
tomas: taisyklés ir tvarka. 1§ angly kalbos verté A. Degutis. Vilnius, 1999.

% HEGEL, G.W.F. Teisés filosofijos apmatai. 1§ vokie¢iy kalbos verté L. Anilionyté. Vilnius, Mintis,
2000.

14



1. To identify the area of the legal relations in which analysed contract
are concluded (or may be concluded).

2. To investigate and identify how regulatory public law functions
effects main elements of the contract: to examine whether the
essential characteristics of a contract may be saved when giving the
contract functions of the regulatory public.

3. To examine on what scale and how individual principles of public
law can and must be applicable for conclusion of regulatory
contracts in public law.

4. To determine the influence of the contractual nature of regulation on
modification and termination of the established regulation.

5. To evaluate legality control mechanisms for the regulatory contracts
in public law and their established regulation.

6. To identify existing and potential critics of regulatory contracts in
public law and provide its evaluation.

Performed research is of theoretical nature. It is determined by two
circumstances. First is pursuit of the universality: application of the research
results should not be dependent on the existence or termination of the
particular existing regulation. Another is still limited extent of the practical
application samples which prevents from making final generalization of the

situation.

Propositions to be defended. In respect of the discussed problematic, aim and
tasks of the research, the following propositions to be defended are formulated:
1. Convergence of public and private law and conditionality of the
classification arising from the multiple classification criteria and
evaluative nature enables interlacing of a regulation and its methods.

Thus, separation of public and private law is not sufficient
background based on which contractual regulation could be

contributed solely to the private law.
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2. Application of the legal principles of equality and publicity does not
deny contractual nature of the regulatory public contracts and main
elements of the contract, also application of these principles should
not be opposed to the nature and purpose of the contract.

3. Despite the imperative regulation and subordination which are
characteristic to the public law, parties of the regulatory contracts in
public law exercise of freedom of contract which is essential
condition for formation of contractual relations.

4. Essence of the contract does affect the possibilities of amendment,
termination and judicial control procedures of the contractual
regulation: amendment and termination becomes more complicated
and the circle of those allowed to challenge regulation’s validity is
extended.

By the positions to be defended it is intended to identify essential

features of the regulatory contracts in public law and create theoretical

backgrounds for their usage.

Sources used. The study is carried out using different groups of sources. The
diversification of sources is used to ensure heterogeneity of the research.

The legal acts. The legislation used in the study analysis is determined
by positive law. Using legislation as a source of research does not negate
theoretical nature of the work. Legislation for the most part is used as case
example for theoretical constructs, and as means to generate criticism and
identify consistent pattern. Thus, usage of these sources is illustrative in nature
and is to be regarded as secondary.

The doctrine. Although in the course of research there was used hardly
any literature meant solely for the object of the research, doctrinal sources that
conditioned the prerequisites to accomplish the research were used. In addition
to the works of authors who directly analyse the topic of this research, there
were used sources extensively analysing separate aspects of research that are

investigated in the context of contracts, public law or theory of law. Since the
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object of the dissertation is of integrated nature, a variety of sources
representing various issues was used; contract, contract theory analysis
presented by the private law and research on discretion, equality and other
principles of public law were used for the purposes of the research. Since the
object of the dissertation is of an integrated nature, sources representing
various issues were useful. Both contract, contract theory analysis presented by
private law and public law researches on discretion, equality and other
principles were used for the purposes of the research.

The constitutional jurisprudence. The Jurisprudence of Constitutional
Court of Lithuania is often used and analysed in the research. A particular
feature of this source is that it allows analysing purely theoretical issues while
remaining in the proximity of a real practical situation. The Court analyses are
often based on theoretical grounds, still, it they are not detached from the
positive law.

The case law. Case law plays a secondary role in the study. This is
determined by two main reasons: the theoretical nature of the dissertation on
the one hand, and limited amount of practice on the other hand. Consequently,
the case law is used more sporadically — in cases where it can contribute to the

explanation of a practical illustrative example of positive law.

Methodology. Key methods of jurisprudence are used in the
dissertation. The specifics of research determined that the main role fell on
four essential methods based on which the collected material was analysed and
conclusions were drawn.

Systematic analysis. With due regard to the nature of the topic,
systematic analysis may be considered as the dominant method of the research.
The entire study is carried out by systematic analysis of relation among public
and private law, contract law, mutual interactions and influences within the
framework of the legal system. The study is based on the presumption of “law
as a system” and convergence of regulatory methods and measures resulting

thereof.
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Abstraction. Alongside with the systematic analysis method, the
research is also based on application of abstraction techniques. Both the
method of synthesis abstraction, allowing combining the collected individual
characteristics into a single concept, and the idealization method, which allows
distinguishing essential qualities of ideal objects which in the process of
integration form the idea of the regulatory public law contract itself, is applied.

Meta-analysis. Wide scope of the studies that have been is obvious
already in the review of the research. By combining research material of
individual studies, relating it to practice and using the above-mentioned
methods, independent findings and conclusions based on the analysis of
previous research and systematic study are formulated in the dissertation.

Simulation. As already noted, the dissertation is theoretical in its nature.
In addition, the regulation tool analysed in the study, at least for the time being,
is applied to a limited extent. These two aspects determine the application of
hypothetical method of simulation. The method aims not so much to form
material of the study (study material is sufficient in itself, and regulatory
contracts in public law are not only possible but already exist), but to ensure
the universality of the study, to exercise the function of a predictor.

Other traditional methods (historic analysis, comparative, logical
methods, etc.) are also used in the dissertation, but they perform rather

supportive role in ensuring research integrity and consistency.

The structure and summary of the content. The primary aim of the
research and intermediate objectives determine the entire structure of the
dissertation. In addition to the introduction and conclusions, the dissertation is
divided into five separate parts, which are divided into sections and subsections
for presentational clarity and structural coherence. Separate parts are formed in
accordance with aims and defended positions. At the beginning of the research
analyses key legal categories to be used. Afterwards legal principles effects on
the regulatory contracts in public law are discussed. Most of the attention is

concentrated on analysis of freedom of contract as application and survival of
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this principle in public law causes main problems. Given the conclusions of
these analyses, mechanisms for changing and terminating public law regulation
established in the contracts is being discussed. The whole research is finished
by review and analysis of current and possible critique and its preliminary
evaluation.

The first part of the study is focused on purification of the key concepts
used in dissertation. It basically identifies the essential elements of the research
object: public law and contracts. Public law is defined by analysing its
relationship with private law. The limits of uncertainty and conditional nature
of the classification are shown. Research shows, that legal classification of
public and private law faces two fundamental problems. The first is an active
convergence between public and private law: the boundaries between the two
spheres of law are constantly changing; intermediate branches of law which
complicate classification are formed. In such marginal areas of law tangle of
methods and regulatory tools appears. In the conditions of convergence, it
becomes difficult to assign certain areas and regulation to one or another
group. The second problem is conditionality the classification. There is no
utterly clear criterion separating public and private law or there is more than
one criterion. Classification might be based on participating individuals,
regulated relations or protected interests. Not only that all criteria in specific
cases may lead to different results, but they also are not pure as such phrases as
predominant method, prevailing interest, prevailing relations. Public and
private legal convergence and the conditional nature of classification determine
that the classification may not be sufficient to justify rejection of one or
another method or tool of regulation as extraneous to public or private law.

The second element of the research, the contract, is disclosed through
the analysis of its essential elements and the identification of its obligatory
features. Research show how regardless of where, in public or private law,
contracts are concluded, the main features of contract remain invariant. The
essential elements of the contract in case of regulatory contracts in public law

are: an agreement, as agreed will of the parties; binding nature, which in public
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law can be attributed both to the contract parties as well as third parties;
consideration which, despite its undefined status in the private law, in public
law contracts must be applied in order to ensure public interest.

It is also essential to delimit regulation tools which are close to
regulatory contracts in public law. They normally have a number of
characteristics of the contract, but still lack one or more of the essential
contract elements. Examples of such measures are concerns of the persons,
coalition agreements, and legal acts alignment procedures.

Based on these results, in the first part very regulative public law
contract is described and its possible classifications are presented. The first part
creates preconditions for the further analysis.

Part two analyses how the regulatory contracts in public law are relative
in the context of the principles of public law: equality of people and openness.
It discusses principle correlation with the overall essence of the contract and its
obligatory elements.

The research shows that the principle of equality and its application in
public law is necessary and without prejudice to the essential elements of the
contract. The intensity of application of the principle itself highly depends on
the type of contract (individual or general regulation established in the
contract) and the contractual stage where it is applied (negotiation or content
level). In case of the contracts establishing individual regulation, all persons
should be guaranteed equal opportunities to initiate, participate, and negotiate.
However, this principle should not be applied so strictly to the contents of the
contract, as this would eliminate the possibility of an agreement. Still, the
contents of the contracts establishing general rules must ensure a smooth and
uniform regulation for otherwise discriminatory provisions would appear.

The second part of the research also indicates that the level of publicity
of regulatory contracts in public law also directly depends on the fact whether
an agreement establishes general or individual regulation. In case of individual
regulation, publicity of the contract is limited, and the publicity requirement

arises from its importance to public interest and participation of the state in the
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relation. General regulation establishing contracts faces the same publicity
requirements as legal acts, and the need for their publicity is derived from the
general requirements for law publicity.

Part three, biggest part, discusses the fundamental contractual principle,
freedom of contract, and its relation with the public law and imperative
hierarchy which is often treated as characteristic to public law. In this part,
hypothetical freedom from contract is indicated within the freedom of contract.
At the same time, freedom of contract is also analysed in the context of the
principles of public law such as legitimate expectations.

The research shows that freedom of contract is the key element
distinguishing regulatory contracts in public law from legal acts, which also
highly complicates application of contractual regulation in public law.
Freedom of contract is required to ensure the essential element of the contract:
the agreement. In the absence of freedom of contract, agreement becomes
impossible and so does the contract itself.

In public law, the essential discussion on existence of freedom of
contract arises because of an intensive mandatory regulation. The intensity of
regulation narrows the limits of freedom of contract, but that does not mean
freedom of contract is removed in general. Absolute freedom of contract is also
actually impossible in private law, but that does not mean there are no options
for contracts in it. In conclusion of regulatory contracts in public law, parties
are faced with limitations of their internal and external freedom.

State participates in conclusion of regulatory public contracts
exclusively through its representatives. Restrictions of a legal representative in
their essence cannot be treated as restrictions of freedom of contract in
principle. In theory, in contractual relations the state is free to the extent that
agreements do not infringe the spirit of the state and constitutional provisions.
Limitations on the freedom of a representative, expressed by determining their
discretion, indicate only that the representative, but not the state is constrained.
In addition, such constraints ensure that the representatives entering into

contracts do not violate the freedom of the one they are representing.
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Relationships of subordination evolving between public bodies and
individuals do not absolutely deny individuals the freedom and liberty to agree.
Subordination is not absolute; therefore, limitations are not absolute too. Any
possibility of private person’s choice, even the choice that can infringe the
legal requirements, can be seen as private person’s freedom, which can be
exercised in contractual relations.

Despite the fact that restrictions of freedom of contract, subordination
and hierarchy do not deny freedom of contract in public law, regulatory
contracts in public law must comply with the general principles of law:
equality, defence of legitimate expectations, and priority of public interest.
These requirements are primarily applied to the decisions of public bodies
related to the contract. However, the specifics of public law does not exempt
private sector from compliance with these principles; private persons are
subject to higher than usual requirements of disclosure and bona fides.

Research indicates that in addition to the freedom of contract, parties
possess hypothetical freedom from contract. Freedom from contract includes
the freedom from concluding, changing and terminating the contract. In public
law, freedom from contract is often partially limited by the principle of
legitimate expectations. Legitimate expectations condition inevitability of
pre-contractual relations (public bodies are obliged to assess the possibility of
the contract, as well as possible content of the agreement), but do not create the
obligation to conclude the contract. Freedom from contract is totally removed
only in cases where the conclusion of the contract is a direct imperative
established in positive law.

The fourth part analyses legitimacy, validity, and infringement issues
and treatment questions deriving from the freedom of contract, public law and
general principles. This part is focused on the problems of potential practical
application of contracts, their control, and enforcement. This part reveals how
contracts interact with the public law regulation in the context of control,

validity, and infringement. In this way, the basic theoretic aspects (unrelated to
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particular content and regulation) of regulatory contracts in public law practical
application are discussed.

This part describes specifics of regulatory contracts in public law
influence possibilities of claims, jurisdiction and the applicable law. The circle
of those entitled to present appeals regarding regulatory public contracts is
larger compared to both contracts and legal acts. Given the public interest,
claims and appeals related to the regulatory public contracts may be presented
by those who have such rights in cases of similar legal acts. Because of the
contract’s binding element, the right to present a claim is also given to the
other party of the contract, who would not have such right in case of ordinary
regulatory legislation.

Applicable law also is dictated by the mixed nature of contractual
regulation. In disputes concerning regulatory contracts in public law, the fact
that disputes are attributed to a relevant institution settling public law disputes
does not allow to ignore the fundamental rules and requirements of contract
law which often are set by private law acts. Otherwise, specifics of contractual
regulation would be ignored and systematic performance of law would be
neglected.

Fifth part, the last, presents the existing and potential criticism of
regulatory contracts in public law and evaluation of such criticism. The aim of
this analysis is to ensure the objectivity of the research, as well as evaluate
potential conflicts not discussed in the thesis. Also, this part is intended to
provide guidance for further legal discourse and to avoid the impression of
one-sidedness and subjectivity.

Research presents main streams of the criticism and provides counter
argumentation. It is shown that contractual regulation in its core does not
contradict the provisions of the legal system and constitutional principles.
Regulatory contracts in public law are not limitation of public body’s
discretion: the contract is a form of expression and materialization of such

discretion. Future discretion (possibility to modify the regulation) of public
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bodies is restricted not only in contracts, but also through the principle of
legitimate expectations and adoption of legislation.

The analyses show why traditional thinking that introduction of the
contractual regulation shall embrace corruption may be wrong. Contractual
regulation in its core does not contradict the provisions of the legal system and
constitutional principles. Regulatory contracts in public law are not limitation
of public body’s discretion: the contract is a form of expression and
materialization of such discretion. Future discretion (possibility to modify the
regulation) of public bodies is restricted not only in contracts, but also through
the principle of legitimate expectations and adoption of legislation.

By concluding regulatory contracts in public law, management
functions are not transferred to private individuals, they are simply realized in
a specific process. In addition, participation of individuals in defining the
contents of the regulation guarantees the realization of the principle of a civil

society.

Conclusions. The key features of public law and contract identified in
the study confirmed defended propositions:

1. Distinction between public and private law is not strict. Convergence
between public and private law and conditionality of the classification
arising from the multiple classification criteria and evaluative nature
enables interlacing of a regulation and its methods. Thus, separation of
public and private law is not sufficient background based on which
contractual regulation could be contributed solely to the private law.

2. Application of the legal principles of equality and publicity does not deny
contractual nature of the regulatory public contracts and main elements of
the contract, and application of these principles should not be opposed to
the nature and purpose of the contract: application of the principles directly
depends on the volume of relations regulated by the contract (on the fact

whether the general or individual regulation is set in the contract).
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3. Regulatory contracts in public law are only possible in case the contractual
parties exercise freedom of contract. Freedom of contract is the key
element that allows separating regulatory contracts in public law from
legal acts.

4. Contractual nature of the regulation impacts judicial review procedures and
modification or termination possibilities of the established regulation:
participation of several persons in formation of the general (non-
individual) regulation makes the amendment and termination of
contractual regulation more complicated and judicial review procedure is

inflicted by the parties’ rights to challenge the validity of the regulation.
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Reguliacinés sutartys viesojoje teis¢je

REZIUME

Lietuvoje, kaip kontinentinés teisés valstybéje, yra giliai jsiSaknijes
teisés skirstymas ] vieSgja ir privating. Tai priimama kaip kertiné teisés
klasifikacija, kuria grindziama visa teisés sistema. Ir tai néra vien teoriné-
moksliné idéja. Taciau skirstymas yra gerokai naujesnis uz pacig teis¢ ir néra
visuotinis. Anglosaksy teisin¢je tradicijoje idéja atskirti vieSaja ir privating
teis¢ yra ganétinai nauja (daugiausia sglygota Europos Sgjungos teisés jtakos)
ir vertinama prieStaringai. Vienas rySkiausiy XIX a. pabaigos — XX a. pradzios
brity teisés teoretiky Albert Venn Dicey?®’, kurio doktrina daro didele jtaka ir
Siuolaikiniams brity teisininkams, ganétinai skeptiSkai vertino tokios teisés
klasifikacijos poreikj bei prasminguma.

Vadovaujantis minétu teisés skirstymu atitinkamai atskiriamos ir
priemonés, kuriomis yra jgyvendinami konkreciai teisés sferai priskirti tikslai
ir funkcijos. Be abiem sritims bendro statutinio reguliavimo, vie$oji teis¢ visy
pirma siejama su administraciniais teisés (teisés taikymo) aktais, tuo tarpu
privatiné teis€ pirmiausia orientuojama ] sutartis ir sandorius. Toks naudojamy
priemoniy skirstymas suteikia klasifikacijai prakting reikSme, o kartu dar
labiau pagilina takoskyra tarp atskiry sriciy ir jy metodologijos.

Augancios visuomenés, besipleCianciy reguliuojamy ir reguliuotiny
santykiy, augancio vieSyjy paslaugy poreikio bei apimties kontekste valstybé
tampa nepajégi pati patenkinti esamos paklausos (arba toks patenkinimas yra
ekonomiSkai nuostolingas ir komplikuotas atsizvelgiant j valstybés, jos
galimybiy ir procesy specifika)?®. Siekdama patenkinti auganéius poreikius ir
kontroliuoti kartu augancius kaStus valstybé pasitelkia privacius asmenis —

privatizuoja, perka paslaugas, jgyvendina vieSojo ir privataus sektoriy

2" VAN DICEY, A. Introduction to the study of the law of the constitution. London and New York,
Macmillan and co., limited, 1889.

% STARR, P. The New Life of the Liberal State: Privatization and the Restructuring of State-Society
Relations. John Waterbury and Ezra Suleiman, eds., Public Enterprise and Privatization. Boulder, CO:
Westview Press, 1990, p. 22-54.
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bendradarbiavimo programas bei projektus. Visiems Siems pokyc¢iams jprastos
vieSosios teisés naudojamos priemonés yra nepakankamos. Pavyzdziui,
vienaSalis vieSuosius jgalinimus turincio subjekto nurodymas teikti sveikatos
priezitiros paslaugas uz tam tikrg kaing yra ne tik kad daugiau nei abejotinas
teis€tumo ir konstitucingumo kontekste, taciau ir sunkiai jgyvendinamas.

Poreikiams realizuoti pasitelkiami privatinés teisés instrumentai —
sutartys. Jos atitinkamai modifikuojamos, reguliuojamos (VieSyjy pirkimy
istatymaszg, Koncesijy jstatymas30 - nustato specialias sutar¢iy sudarymo,
vykdymo ir kontrolés procediiras) nustatant papildomus reikalavimus,
ginanCius vie$gjl interesg . Taciau pats sutartinis santykiy principas islieka.
Valstybés funkcijos ribinése srityse (tokiose, kuriy priskyrimas vieSajai ar
privatinei teisei yra neaiSkus) vykdomos naudojant modifikuotg tradiciskai
privatinés teis€s monopoliui priskiriamg priemong.

Salia paminéty viesyjy paslaugy teikimo, valstybé vieSosios teisés
Instrumentais jgyvendina ir reguliavimo, valdymo, baudimo funkcijas.
Tradiciskai tai atliekama pasitelkiant jau minétus teisés aktus ir teisés taikymo
aktus. Juos priima kompetentingi vieSuosius jgalinimus turintys subjektai®’,
Gincus dé¢l tokiy akty sprendzia specializuoti teismai (neteisminio gincy
nagrinéjimo subjektai), pazeidimy nagrinéjimui taikomas specializuotas
procesas. Sioje srityje susiduriama su tomis padiomis problemomis — tai
besiplecianti reguliuotiny santykiy sritis (kuri i§ esmés atitinka kokybiskai ar
kiekybiskai besipleciancig vieSyjy paslaugy sferg) ir kaSty reguliavimo

problema.

» Lietuvos Respublikos viesyjy pirkimy jstatymas (su pakeitimais ir papildymais). Lietuvos
Respublikos viesojo pirkimo jstatymas) (Valstybés Zinios, 1996, Nr. 84-2000; Valstybés Zinios, 1999,
Nr. 56-1809; Valstybés Zinios, 2002, Nr. 118-5296; Valstybés Zinios, 2006, Nr. 4-102.

% |_jetuvos Respublikos koncesijy jstatymas (su pakeitimais ir papildymais). Valstybés Zinios, 1996,
Nr. 92-2141; Valstybés Zinios, 2003, Nr. 70-3163.

31 VieSuosius jgalinimus turinéiy subjekty savoka naudojama visoje disertacijoje. Ji pasirinkta
samoningai siekiant iSvengti diskusijos dél savoky ,pareiglinas®, ,,institucija“ ar ,,asmuo® turinio.
Viesieji jgalinimai identifukuoja jgaliojimy turéjimg vieSosios teisés ribose, tuo tarpu sgvoka
,subjektas® Zymi subjektiSkumo turéjima, neprisiriSant prie asmens ar institucijos sgvokos, kuri
galimai reikalauty grieztesnio juridinio statuso, formos. Plati savoka potencialiai apima ne tik valstybés
pareiglinus ar institucijas, vieSojo administravimo subjektus, bet nukreipia j bet kokj egzistuojantj arba
potencialiai galintj egzistuoti subjekta, kuriam konkre¢iu momentu teisés aktai suteikty vieSuosius
jgalinimus vienoje ar kitoje srityje.
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D¢l tradicijos, nusistovéjusio pozilrio, pagristy ir nepagristy
valstybingumo, nepriklausomumo praradimo baimiy ir riboto norminio
reguliavimo, nepaisant jau¢iamo poreikio, sutartys daug sunkiau skinasi kelig 1
vieSosios teisés bendro pobiidzio reguliavimo ar individualiy teisés akty srit]
nei tai vyksta vieSyjy paslaugy teikimo sferoje. Nepaisant to, pokyciai yra
pastebimi. Sutartiniai santykiai pasitelkiami, kai iSkyla vieSuosius jgalinimus
turin¢iy subjekty tarpusavio santykiy reguliavimo, su mokestiniais santykiais
susijusiy gin¢y sprendimy ir kitos problemos. Vienas rySkiausiy tokio
reguliavimo pavyzdys — taikos sutar¢iy administraciniame procese sudarymas,
kuris tik 2013 metais buvo jtvirtintas Lietuvos Respublikos Administraciniy

%2 nors praktikoje egzistavo jau gerokai seniau®*. Tai,

byly teisenos jstatyme
kad taikos sutartys administraciniy teismy buvo pradétos tvirtinti gerokai
ankscCiau, nei tai buvo jtvirtinta jstatymu, rodo, jog sutartinio reguliavimo ir
susitarimo galimybiy poreikis kyla 1§ ,apacios*. Taigi yra naturalus,
padiktuotas realaus poreikio ir biitinybés, o ne abstrak¢iy strategijy, ,,mady*.
Apibendrintai, sutartys, nustatancios vieSosios teisés reguliavimg, Sioje
disertacijoje vadinamos reguliacinémis sutartimis vieSojoje teis¢je. Pacios
sgvokos identifikavimas ir iSgryninimas yra $io tyrimo dalis, taciau, siekiant
aiSkumo bendrais bruozais ji apibidintina jau jZangoje. Problemiskiausia
sgvokos dalis yra Zodis ,reguliaciné®. Zodziai ,viesojoje teis¢je aiSkiai
nukreipia ] sutarties veikimo sritj — viesaja teis¢. Tuo tarpu Zodis ,,reguliacinis‘
nurodo sutarties tikslg ir prigimt] — siekj reguliuoti. IS esmés visos sutartys
savo esme yra reguliacinés: reguliuoja dviejy ar daugiau asmeny tarpusavio
santykius — teises ir pareigas. Taiau sgvokos prasme zodis ,reguliaciné*
nukreipia ne j sutarties veikima, bet taip pat kaip ir ,,vieSoji teisé* | poveikio
sferg — reguliavima, tai yra sutartys nustato, keicia ar papildo vieSosios teisés
reguliavimg. Apibendrintai galima teigti, kad analizuojamos sutartys, kurios i$

esmés atlieka teisés akto (norminio arba individualaus) funkcija.

% Lietuvos Respublikos administraciniy byly teisenos jstatymo 37, 42, 44, 46, 50, 53, 68, 80, 82, 97,
101 straipsniy pakeitimo ir papildymo ir [statymo papildymo 52-1 straipsniu jstatymas. Valstybés
Zinios, 2013, Nr. 62-3060.

% Pvz. 2010 m. rugséjo mén. 8 d. Lietuvos vyriausiojo administracinio teismo nutartis administracinéje
byloje Nr. A - 556 — 101/2010.
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Problematika.  Besiformuojanciai  realiy  poreikiy  padiktuotai
reguliaciniy sutarciy vieSojoje teiséje praktikai biitinas aiSkus teoriniy pagrindy
identifikavimas. Sutarties — privatinés teisés sferai buidingos reguliavimo
priemonés — naudojimas vieSosios teisés reguliavime reikalauja aiSkios
pritaikymo ir galimybiy analizés. Turi bati atsakoma } klausimus, kokiu mastu
tokioms sutartims turi ir gali bati taikomi vieSosios teisés ir privatinés teises
sutariy principai, nustatyti esminiai sudarymo, taikymo, pasibaigimo
specifikos aspektai. Tyrimo problematikg lemia dvi pagrindinés prieZastys.

Pirmoji priezastis yra itin neapibréztos sutartinio reguliavimo
pritaikymo vieSojoje teis¢je galimybés. Nacionaliné pozityvioji vieSoji teisé€
nustato tik kelis atskirus atvejus, kada gali buti sudaromos sutartys. Toks
jtvirtinimas stokoja teorinio pagrindimo, o epizodiSkumas lemia sisteminio
pozitirio ir traktavimo trikumg. Praktika, stokodama pozityvaus teisinio
reguliavimo, pati savarankiskai uzpildo susidarancias spragas: sudaromos ir
vykdomos sutartys, kuriy galimybé néra expressis verbis jtvirtinta teisés
aktuose. Nesant aiSkaus teorinio pagrindo, neapibréztos tampa ir tokiy sutarciy
sudarymo galimybiy ribos, reikalavimai jy turiniui, taikytini ribojimai,
vykdymo klausimai, nutraukimo, keitimo galimybeés.

Antroji prieZastis yra vyraujantis stereotipinis vie$osios ir privatinés
teisés vertinimas. Dominuoja vieSosios teisés kaip imperatyviu reguliavimu,
hierarchine santykiy struktiira ir valdingais vieny asmeny jgalinimais kity
asmeny atzvilgiu gristos srities matymas. Tuo arpu privatiné teisé, suvokiama
kaip lygiateise dalyviy padétimi ir minimaliu reguliavimu pasizyminti sritis.
Toks pat stereotipinis pastebimas ir vertinant esamas reguliacines sutartis
vieSojoje teis¢je bei jy galimybes. Ignoruojant skirstymo j vie$ajg ir privating
teis¢ salygiSkumg bei sutarties laisvés butinybe, vieSojoje teis€je nepagrijstai
siaur¢ja ekonomiskai aktyvaus ir taikos atkiirimo bei uztikrinimo kontekste
prasmingo sutartinio reguliavimo galimybés.

Apibendrinant, reguliaciniy sutarCiy vieSojoje teiséje problematika

galima apibudinti kaip atotrukj tarp esamos praktikos ir jo teoriniy pagrindy.
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Tai stabdo galimg reguliavimo plétote bei didina ydingos reguliavimo bei
taikymo praktikos formavimo galimybes.

Objektas. Disertacijos tyrimo objektas yra vieSosios teisés reguliavimo
(tiek bendro pobiidzio, tiek ir individualaus) nustatymo sudaromomis
sutartimis teoriniai pagrindai — analizuojamos sutartys, kurios vie$ojoje teiséje
pakeicia tradicin} teisés akto mechanizmg. Tyrime nagrinéjama tokio
reguliavimo specifika, galimybés ir analizuojami jo jtvirtinimo pozityviojoje
teiséje pavyzdziai.

Tyrimas orientuotas j Siy sutarciy sudarymo, jy vykdymo, keitimo,
teisétumo kontrolés ir nutraukimo etapus. Sie etapai aptariami ne izoliuotai, bet
per taikytiny teisés principy prizme: atskleidziant sutarties, konkretaus jos
»Zyvenimo* momento aspektus esminiy principy kontekste.

Tyrimo objektas néra siejamas su konkreCios valstybés teise. Tai
teorinis darbas, pirmiausia orientuotas j Lietuvos teising sistema, taciau néra
skirtas tik Sios valstybés nacionalinei teisei. Jame naudojami praktinio
reguliavimo pavyzdziai yra iliustracinio pobidzio, nepretenduoja i iSsamig
konkretaus reguliavimo analize, taip pat ir nepaneigia teorin€s, ] universaluma
nukreiptos orientacijos.

Darbe salyginai daZnai yra atsizvelgiama j mums 1§ pirmo Zvilgsnio
svetimg anglosaksy teis¢. Tai yra salygota fakto, kad joje atsiskyrimas tarp
vieSosios ir privatinés teisés yra jvykes tik neseniai ir iSlieka neesminis, o tai
nulemia tam tikry joje naudojamy sprendimo metody pritaikymo galimybes ir
aktualumg nagrinéjant reguliacines sutartis viesojoje teis¢je.

Kartu pazymétina, kad, nors tyrimas yra orientuotas iSimtinai |
reguliacines sutartis, dalis pateikiamy rezultaty yra universalaus pobudzio, gali
buti taikomi ir sutartims vieSojoje teiséje apskritai. Tafiau paciame tyrime
tokios galimybés néra analizuojamos. Apsiribojama tik formuluojamy iSvady
pagristumu j tyrimo objekta patenkanciy sutarciy atzvilgiu.

Disertacijos naujumas ir esamy tyrimy apzvalga. Reguliaciniy sutar¢iy
vieSojoje teiséje nagrin€jimas tarptautiniu mastu néra itin gausus. Galima

aptikti daug tyrimy, kuriy objektas yra ,,vieSosios sutartys®, taciau ¢ia daugeliu
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atvejy néra daroma takoskyra tarp  vieSojo-privataus  sektoriaus
bendradarbiavimo, vieSyjy paslaugy teikimo funkcijy perleidimo sutarciy ir
reguliavimo sferoje sudaromy sutarciy, t.y. sutarciy, pakei¢ianciy individualius
ar norminius teisés aktus. Tik ganétinai retais atvejais yra aiskiai atskiriama
savarankiSka reguliaciniy sutarCiy grupé, kaip pavyzdziui J. Freeman
darbuose®’. Daugelyje tyrimy pasireiskiantis skirtingos prigimties ir tikslo
sutarCiy sulyginimas neleidzia atskleisti jy esminiy aspekty, tyrimai daznai
apsiriboja procesiniy gino nagrinéjimo klausimy sprendimu, o patj sutarties
sudarymg, turinio nustatymag, keitimg palieka nuoSalyje. Be to, dél savo
didesnio ,,santykinio svorio* (didesnio praktinio pritatkomumo ir daznesnio
naudojimo) jvairios su vieSyjy paslaugy teikimo perdavimu ar vieSojo ir
privataus sektoriaus bendradarbiavimu sietinos sutartys nustumia reguliacines
sutartis ] antrg plang.

Lietuvoje tiesiogiai Sios disertacijos problematika taip pat nebuvo
nagrinéta. Artimiausia tyrimo analizei laikytina G. Kuncevi€iaus disertacija
. Administracinés sutarties institutas ir jo teorinis pagrindimas“*. Rengdamas
disertacija, jos autorius taip pat publikavo ir keletg straipsniy Sia tema®. Visgi
pazymétina, kad minéta disertacija yra orientuota ] iS§imtinai administraciniy
sutariy tyrimg. Analizuojant administracines sutartis, nedaroma aiski
takoskyra tarp to, kas yra j reguliavimo teisés aktais pakeitimg nukreipta ir to,
kas yra ] vieSyjy paslaugy teikimg orientuota sutartis. Taip yra dar ir todél, kad
administraciniy sutar¢iy analizé visy pirma yra nukreipta ] jurisdikcijos
nustatymo klausimus, kurie lieka aktualiis abiem atvejais. Administracinés
sutartys taip pat yra gana placiai nagrinéjamos ir pasauliniu mastu. Daugiausia
démesio joms skiriama Vokietijos, Pranciizijos teisés moksle. D¢l orientacijos |

vieng viesosios teisés Saka administracinés sutartys neapima visy Siame tyrime

¥ FREEMAN, J. The contracting state. Florida State University Law Review, 2001, Vol. 28 (155), p.
155-214.

¥ KUNCEVICIUS, G. Administracinés sutarties institutas ir jo teorinis pagrindimas. Daktaro
disertacija. Vilnius: Mykolo Riomerio universitetas, 2011.

% KUNCEVICIUS, G. Sutartis kaip vieSojo administravimo subjekty teisinés veiklos Lietuvoje forma:
probleminiai aspektai. Socialiniy moksly studijos: mokslo darbai, 2010, Nr. 1(5), p.151-168;
KUNCEVICIUS, G. Administracinio akto ir administracinés sutarties teisinés prigimties sgsajos:
teorinis aspektas. Socialiniy moksly studijos, 2012, 4(3), p. 1041-1061.
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analizuojamy reguliaciniy sutarCiy vieSojoje teiséje, jos laikytinos visumos
(reguliaciniy sutar¢iy viesojoje teis¢je) dalimi.

Atsizvelgiant 1 konceptualios analizés trukuma tiek nacionaliniame, tiek
tarptautiniame lygmenyje, disertacijos tema laikytina nauja ir menkai iStirta
akademiniame lygmenyje.

Nepaisant nedidelio tiesiogiai tyrimo objekta analizuojanciy moksliniy
darby kiekio, pastebima, kad mokslinéje literatiroje placiai ir daznai yra
analizuojami administraciniy sutarCiy ir apskritai valstybés sudaromy (ne
tarptautiniy) sutarciy klausimai. Be minéto G. Kunceviius tyrimo, Siame
kontekste galima pastebéti ir itin didelj uzsienio tyrimy kiekj: varijuojama nuo

% iki specializuoty administracinio, ekonominio

iSimtinai teisinio tyrimo
pobiidZio analiziqsg. Taip pat pastebima, kad vis daugiau démesio susilaukia
Lietuvoje salyginai naujas takos sutar¢iy administraciniame procese klausimas
(J. Pauzaités-Kulvinskienés darbai®, 1. Saudargaités ir A. Sutkeviciaus
straipsnis®®). Siame kontekste atskirai paminétina W.A. Mewetto ,,Vyriausybés
sutaréiy teorija“*’, vienas pirmyjy tyrimy, émesis nuosekliai nagrinéti sutartis
vieSojoje teis¢je; juo daznai remiasi ir dabartiniai $ios srities tyrimai.

Skirtingai nei pats tyrimo objektas, jam aktualiis privatinés bei vieSosios

teisés aspektai yra placiai nagrinéti moksliniame lygmenyje. Analizuojant

% pyz., COOPER, J. P. Governing by contract: challenges and opportunities for public managers. CQ
Press, 2003, DAVIES, A.C.L. The Public Law of Government Contracts. Oxford university press,
2008; DAVIES, A. C. L. Accountability: A Public Law Analysis of Government by Contract. Oxford
University Press, 2001; WHITTAKER, S. Public and Private Law-making: Subordinate Legislation,
Contracts and the Status of Student Rules. Oxford Journal of Legal Studies, 2001 Vol. 21 (1), p. 103-
128; CARANTA, R., EDELSTAM, G., TRYBUS, M. EU Public Contract Law: Public Procurement
and Beyond, 2013; LAWRENCE, A. Private Standards in Public Law: Copyright, Lawmaking and the
Case of Accounting. Michigan Law Review, 2005 Vol. 104 (2), p. 2-54; BOVIS. CH. Public
procurement in the European Union. Hampshire: Palgrave Macmillan, 2005; NOGUELLOU, R.,
STELKENS, U. Comparative law on public contracts. Editions juridiques Bruylant, 2010.

% COHEN, S., EMICKE W.B., Responsible Contract Manager: Protecting the Public Interest in an
Outsourced World, Georgetown University Press, 2008

¥ PAUZAITE-KULVINSKIENE, J. Taikos sutarties sudarymo problemos ir perspektyvos Lietuvos
administraciniame procese. Nepriklausomos Lietuvos teisé: praeitis, dabartis ir ateitis. Recenzuoty
moksliniy straipsniy rinkinys. Vilnius: Vilniaus universitetas, 2012, p. 292-308; PAUZAITE-
KULVINSKIENE, J. Kiti gin¢o sprendimo biidai administraciniy byly teisenoje ir jy praktinio taikymo
problemos. Teisé, 2013, 8, p. 36-56.

“ SAUDARGAITE, I.; SUTKEVICIUS, A. Taikos sutartis administraciniy teismy praktikoje. Zmogus,
teisine valstybé ir administraciné justicija. Vilnius: Lietuvos vyriausiasis administracinis teismas,
2012, p. 578-594.

“ MEWETT, A. W. Theory of Government Contracts. McGill Law Journal, Vol. 5, 1958-1959, p.
222-246.
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vieSosios ir privatinés teisés atribojima, svarbis yra J. F. McEldowney*’, P.
Cane’0®® tyrimai, aktualumo neprarado ir P. Leono jzvalgos*’. Sutarties
bruozai taip pat yra plafiai analizuojamas klausimas: paminétini M. A.
Eisenbergo®™, D. Kimel*® tyrimai, plati analizé pateikiama S. Drazdausko
disertacijoje*’. Lygiateisiskumo, vie$umo principai i$samiai nagrinéjami
Lietuvos autoriy, taip pat ir apibendrinant uZsienio tyrimus (S. Vidrinskaité®,
A. Abramavi¢ius®); i§ uZsienio autoriy paminétinas H. Colinsas™. Sutarties
laisvés kontekste svarbus yra J. Gumbio atliktas tyrimas® ir straipsniai®,
reik§mingi P. S. Atiyah®, MJ. Trebilcocko darbai®*. Analizuojant laisvés nuo
sutarties idéja svarbios buvo O. Ben-Shahar idéjos™. Sutarties analizei

ypatingai aktualiis V. Mikeléno darbai®®. Konceptualiy klausimy nagrinéjimui

svarbis teisés teoretiky H. Kelseno®', F.A. Hayeko®®, G.W.F. Hegelio®® darbai.

“ MCELDOWNEY, JOHN F. Public law. London, Sweet and Maxwell, 1994.

“* CANE, P. Anatomy of Private Law Theory: A 25th Anniversary Essay. Oxford Journal of Legal
Studies, 2005 Vol. 25 (2), p. 203-227.

* LEONAS, P. Teisés enciklopedijos paskaitos. Vilnius, 1995.

** EISENBERG, M. A. The World of Contract and the World of Gift. California Law Review, 1997,
Vol. 85 (4), p. 821-866.

“* KIMEL, D. From promise to contract. Oxford: Hart Publishing 2003.

*" DRAZDAUSKAS, S. Bendrosios sutarciy teisés vienodinimo jtaka Lietuvos sutarciy teisei. Daktaro
disertacija. Vilnius: Vilniaus universitetas, 2008,

“ VIDRINSKAITE, S. Asmeny lygybés principas: lygiateisiSkumas ir lygios galimybeés.
Jurisprudencija, 2004, 56(48), p. 106-117.

“ ABRAMAVICIUS, A. Asmeny lygiateisiSkumo principo interpretavimas Lietuvos Respublikos
Konstitucinio Teismo jurisprudencijoje. Jurisprudencija., 2006, 12(90), p. 42-50.

% COLLINS, H. Discrimination, Equality and Social Inclusion. The Modern Law Review, 2003, Vol.
66(1),p. 16-43.

* GUMBIS, J. Sutarties laisveés teisinés ribos. Daktaro disertacija. Vilnius: Vilniaus universitetas,
2002.

52 GUMBIS, J. Teisiné diskrecija: teorinis poziiiris. Teisé, 2004, 52, p. 40-51; GUMBIS, J. Teisiné
diskrecija: socialinis pozitiris. Teisé. 2004, 52, p. 52-61.

% ATIYAH, P. S. The Rise -and Fall of Freedom of Contract. Oxford: Oxford University Press, 1979.
* TREBILCOCK, MJ. The Limits of Freedom of Contract. Cambridge, Mass.: Harvard University
Press, 1993.

** BEN-SHAHAR, O. Freedom from Contract. Wisconsin Law Review, 2004, Vol. 261, p. 261-280.

*® MIKELENAS, V. Sandoriy negaliojimo instituto taikymas teismy praktikoje (1). Justitia, 2006 m.
Nr. 4 (62), p. 2-8; MIKELENAS, V. Sutaréiy teisé: Bendrieji sutarciy teisés klausimai: lyginamoji
studija. Vilnius: Justitia, 1996; ir kt.

> KELSEN, H. Grynoji teisés teorija. Verté A. Degutis ir E. Kiris. Vilnius, Eugrimas, 2002.

® HAYEK, F.A., Teisé, jstatymy leidyba ir laisve. IIl tomas: laisvosios visuomenés politiné tvarka. |
tomas: taisykles ir tvarka. 18 angly kalbos verté A. Degutis. Vilnius, 1999.

% HEGEL, G.W.F. Teisés filosofijos apmatai. 1§ vokie¢iy kalbos verté L. Anilionyté. Vilnius, Mintis,
2000.
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Tikslas ir uZdaviniai. Bendras tyrimo tikslas — suformuoti universalias

taisykles ir id¢jas, kurios jgalinty formuoti ir vertinti esamg, biisimg ir

potencialiai galimg reguliavimg reguliacinémis sutartimis vieSojoje teis¢je.

Tokiu budu siekiama uzpildyti $iy sutarciy teoriniy pagrindy tyrimo trukumg ir

sudaryti salygas tolimesniam diskursui.

Siekiant bendro tikslo, tyrimui keliami Sie uzdaviniai:

1.

Identifikuoti teisiniy santykiy sferg, kurioje sudaromos (gali biiti
sudaromos) analizuojamos sutartys.

IStirti ir nustatyti, kaip suteikiamos vieSosios teisés reguliacinés
funkcijos jtakoja esminius sutarties elementus: kaip Sie elementai
gali biiti pritaikomi ir ar gali buti taikomi pakankamai nepakite, kad
leisty i§saugoti sutarties esmg.

IStirti kokiu mastu ir kaip atskiri vieSosios teisés principai gali ir turi
biti taikomi sudarant reguliacines sutartis vieSojoje teis¢je.

Nustatyti sutartinio reguliavimo vieSojoje teis¢je jtaka reguliavimo
modifikavimo ar panaikinimo galimybéms.

Nustatyti reguliaciniy sutarCiy vieSojoje teis¢je ir jy nustatomo
reguliavimo teisétumo kontrolés mechanizmy specifika.

Identifikuoti esamg ir potencialiai galimg reguliaciniy sutarciy

vieSojoje teis¢je kritikg ir pateikti jos vertinima.

Atliekamas tyrimas yra teorinés krypties. Teorin]j pobidj lemia dvi

aplinkybés. Pirmoji, tai universalumo siekis: tyrimo rezultaty pritaikomumas

neturi biiti siejamas su konkretaus pozityviojo reguliavimo egzistavimu ar

panaikinimu. Antroji, kol kas ribotas praktinis analizuojamy sutar¢iy taikymas,

kuris neleidzia daryti galutiniy apibendrinty esamos situacijos analiziy.

Ginamieji teiginiai. Atsizvelgiant j aptarta problematika, iSkelta tikslg

be uzdavinius, nustatyti Sie ginamieji teiginiai:

1.

VieSosios ir privatinés teis€s konvergencija bei skirstymo
salygiSkumas, atsirandantis deél atskyrimo kriterijy daugeto ir

vertinamojo pobiidzio, sudaro salygas persipinti reguliavimui ir jo
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metodams, todél Siuo skirstymu negali buti grindziamas sutartinio
reguliavimo priskyrimas iSimtinai privatinei teisei.

2. Viesumo ir lygiateisiSkumo principy taikymas reguliacinéms
sutartims vieSojoje teiséje nepaneigia sutartinio reguliavimo
pobiidZio ir esminiy sutarties elementy, o Siy principy taikymas
neprieSprieSintinas sutarties prigimciai ir tikslams.

3. Nepaisant vieSajai teisei buidingo imperatyvumo ir pavaldumo
santykiy, reguliacinés sutartys vieSojoje teiséje imanomos tik tais
atvejais, kai sutarties Salys naudojasi sutarties laisve.

4. Sutartinis reguliavimo pobtdis daro jtakg nustatomo vie$osios teisés
reguliavimo panaikinimo ir modifikavimo galimybéms bei teisétumo
kontrolés procediiroms: keitimas ir naikinimas tampa labiau
komplikuotas, o ratas asmeny, galiniy gin€yti reguliavimo
teisétuma yra prapleciamas.

Ginamaisiais teiginiais sickiama nustatyti esminius reguliaciniy sutar¢iy

vieSojoje teis¢je bruozus ir suformuoti teorinius sutar¢iy panaudojimo

pagrindus.

Tyrimo Saltiniai. Tyrimas atliktas remiantis tradiciniais teisés mokslo
Saltinais. Naudotus Saltinius galima skirstyti ] norminius teisés aktus, doktring,
konstitucing jurisprudencija ir teismy praktika. Saltiniy diversifikacija sickiama
tyrimo i§baigtumo.

Norminiai teisés aktai. Tyrime analizuojami pozityviojoje teiséje
jtvirtinti norminiai teisés aktai. Norminiy teisés akty, kaip tyrimo Saltiniy,
naudojimas nepaneigia teorinio darbo pobtidzio. Teisés aktai didzigja dalimi
naudojami kaip teoriniy modeliy veikimo pavyzdZiai, kritikos generavimo,
désningumo nustatymo priemoné. Bitent todé¢l Sio Saltiniy naudojimas yra
iliustracinio pobiidzio, laikytinas antriniu.

Doktrina. Nors tiek pradedant tyrimg, tiek ir jj atlieckant mokslinés
teisinés literatiiros, tiesiogiai nagrin¢jancios tyrimo objekta nebuvo daug,

tyrimui naudojami glaudziai susij¢ ar atskirus tyrimo aspektus naudojantys
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buvo naudojamasi literatiira, kuri placiai analizuoja tiriamus aspektus atskirai
sutarCiy, vieSosios teisés ar tiesiog teis¢s teorijos kontekste. Kadangi darbo
objektas yra integruotas, tad tyrimui buvo panaudota jvairi doktrina: tiek
privatinés teisés pateikiama sutarties, sutarties teorijos analize, tiek ir vieSosios
teisés tyrimai diskrecijos, lygiateisiSkumo ir kity principy kontekste.

Konstituciné jurisprudencija. Darbe gausiai remiamasi Lietuvos
Respublikos Konstitucinio Teismo (toliau — Konstitucinis Teismas)
jurisprudencija. Sis $altinis ypatingas tuo, kad leidZia analizuoti grynai
teorinius dalykus kartu nenutolstant nuo realios padéties, esamos situacijos.
Teismo pateikiama analizé daznai yra paremta teoriniais pagrindais, taciau
kartu ir neatitriiksta nuo pozityviosios teises.

Teismy praktika. Teismy praktika tyrime naudojama iliustraciniais
tikslais. Tai i§ dalies lemia teorinis darbo pobudis, i§ kitos pusés — ribotas
praktikos kiekis. Teismy praktika naudojama labiau epizodiskai, tada, kai ji
gali pateikti savo indélj paaiskinant iliustratyvy praktinj pozityviosios teisés

pavyzdj.

Tyrimo metodologija. Atliekant tyrimg, buvo naudojami pagrindiniai
jurisprudencijos metodai. Tyrimo specifika lémé, kad esminis vaidmuo teko
keturiems metodams, kuriais remiantis buvo analizuojama surinkta medziaga ir
daromos iSvados.

Sisteminés analizés metodas. Atsizvelgiant | tyrimo pobidj, sisteming
analize galima vadinti vyraujan¢iu tyrimo metodu. Visas tyrimas atlieckamas
sistemiskai analizuojant vieSosios ir privatinés teis€s, sutarCiy teisés santyki,
tarpusavio sgveikas ir jtakas teisinés sistemos rémuose. Tyrimas paremtas
teises kaip sistemos veikimo prezumpcija ir i§ to iSplaukiancia reguliavimo
metody ir priemoniy konvergencija.

Abstrakcijos metodas. Kartu su sisteminés analizés metodu tyrimas
remiasi ir abstrakcijos metodo taikymu. Taikomas tiek apibendrinanciosios

abstrakcijos metodas, leidZiantis surinktus savarankiSkus poZymius sujungti ]
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vieng bendrg savoka, tiek ir idealizacija, leidzianti i§ mintiniy idealiy objekty
iSskirti esmines savybes, kurias jungiant suformuojama pacios reguliacinés
sutarties id¢ja viesojoje teis¢je.

Metaanalizé. Derinant atskiry tyrimy medziaga, lyginant ja su praktikos
pavyzdziais ir naudojant anksCiau paminétus metodus, disertacijoje
formuluojami savarankiski teiginiai ir i§vados, kuriy pagrindas yra ankstesniy
tyrimy analizé ir sisteminis tyrimas.

Modeliavimas. Kaip jau pazyméta, darbas yra teorinio pobtidzio. Be to,
nagriné¢jama reguliavimo priemoné, bent jau kol kas, yra taikoma ribotai. Sie
du aspektai salygoja modeliavimo, hipotetinio modelio tyrimo metodikos
taikymg. Juo siekiama ne tiek suformuoti tyrimo medziaga (tyrimo medziaga
pati savaime yra pakankama, o reguliaciniy sutar¢iy taikymas vieSojoje teiséje
ne tik galimas, bet jau ir egzistuoja), kiek uztikrinti tyrimo universaluma, atlikti
prognosting funkcija.

Kiti tradiciniai tyrimo metodai (istorinis, lyginamasis, logikos metodai
ir kita) tyrime taip pat yra naudojami, taciau atlieka ne pagrindinj vaidmenj

uztikrindami tyrimo integralumg ir nuosekluma.

Tyrimo struktira ir turinio santrauka. Tyrimas, be jzangos ir iSvady,
yra dalinamas ] penkias atskiras dalis, kurios siekiant déstymo aiSkumo ir
struktirinio nuoseklumo, dalinamos j skyrius ir poskyrius. Atskiros dalys yra
suformuotos atsizvelgiant ] iSkeltus uZdavinius ir ginamuosius teiginius.
Pirmiausia tyrime atskleidziamos esminés nagrinéjamos teisinés kategorijos,
identifikuojama nagrinéjama teisiniy santykiy sfera. Véliau pateikiama esminiy
su sutarties naudojimu vieSojoje teis€je susijusiy principy poveikio analizé.
DidZiausias démesys skiriamas sutarties laisvés analizei, nes biitent jos, kaip
esminio sutar€iy principo iSsaugojimas ir pritaikymas vieSojoje teis¢je kelia
daugiausia problemy. Atsizvelgiant | gautus rezultatus analizuojami sutartimi
nustatyto reguliavimo keitimo ir kontrolés mechanizmai. Darbas baigiamas
esamos ir galimos reguliaciniy sutarCiy vieSojoje teiséje kritikos analize ir

preliminariu vertinimu taip kartu nustatant gaires tolimesnéms tyrimams.
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Pirmoji tyrimo dalis yra orientuota j darbe vartojamy esminiy sagvoky
iSgryninimg. Joje i§ esmés identifikuojami esminiai tyrimo objekto elementai:
vie$oji teis¢€ ir sutartis. VieSoji teisé apibréZiama analizuojant jos santykj su
privatine teise. Parodoma, kad teisés klasifikavimas ] vie$ajg ir privating teis¢
susiduria su dviem esminémis problemomis. Pirma problema yra aktyvi
konvergencija tarp vieSosios ir privatinés teisés: ribos tarp dviejy teisés sfery
nuolat kinta, formuojasi tarpinés teisés Sakos, kurios komplikuoja patj
skirstymg. Antra problema yra skirstymo salygiSkumas. Néra visiSkai aiSkus
skirstymo ] vie$gjg ir privating teis¢ kriterijaus arba toks kriterijus néra vienas.
Skirstymas galimas pagal reguliuojamus santykius, pagal reguliavimo metoda,
pagal dalyvaujancius subjektus, ginamus interesus. Be to, kad visi kriterijai
konkreciais atvejais gali sglygoti skirtingus rezultatus, jie dar ir néra gryni:
Jprastai naudojamos s3avokos vyraujantis metodas, vyraujantis interesas,
vyraujantys santykiai.

Analizuojant antrgjj tyrimo objekto elementa — sutartj, atskleidZiama,
kad nepriklausomai nuo to, kur - vieSojoje ar privatinéje teiséje - yra
sudaromos sutartys, jy pagrindiniai bruozai privalo buti iSlaikomi. Esminiai
sutarties elementai reguliaciniy vieSosios teisé€s sutarciy atveju yra susitarimas
(kaip suderinta Saliy valia), privalomumas, kuris vieSojoje teis¢je gali biiti
siejamas tiek su sutarties Salimis, tiek ir su treiaisiais asmenimis, ir
atlygintinumas, kuris, nepaisant jo neapibréztos padéties privatinéje teiséje,
vieSosios teisés sutartims turi biiti tatkomas siekiant uztikrinti vie$gjj interesg.

Antroje dalyje analizuojamas reguliaciniy sutarCiy vieSojoje teiséje
santykis su vieSosios teisés asmeny lygiateisiSkumo bei vieSumo principais,
aptariama jy koreliacija su bendra sutarties idéja ir biitinaisiais poZymiais.

Sioje dalyje atskleidziama, kad lygiateisiskumo principas ir jo taikymas
reguliacinéms sutartims vieSojoje teis¢je yra bitinas, taciau nepazeidzia
esminiy sutarties elementy. Sio principo taikymo apimtis priklauso nuo
sutarties tipo (individualy arba bendro pobiidZio reguliavimg nustatancios) ir
sutartiniy santykiy etapo, kuriame jis realizuojamas (derybinis ir turinio

lygmenys).
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Tyrime analizuojama, kaip vieSumo principo taikymo apimtis
reguliacinéms sutartims vieSojoje teiséje tiesiogiai priklauso nuo to, ar sutartis
nustato bendro, ar individualaus pobidzio reguliavimg. Individualy
reguliavimg jtvirtinan¢iy sutarCiy vieSumas yra ribotas, o paties vieSumo
reikalavimas kyla i§ sutarCiy svarbos visuomenei ir valstybés dalyvavimo
santykyje. Bendro pobiidzio reguliavimag nustatancios sutartys susiduria su
teisés aktams keliamais reikalavimais ir jy vieSumo poreikis kildinamas i$
bendro teisés akty vieSumo reikalavimo.

Trecioje, placiausioje dalyje yra aptariamas esminio sutartiniy santykiy
principo — sutarties laisvés — santykis su vie$gja teise, jai budingu
imperatyvumu, hierarchija. ISskiriama hipotetiné laisvés nuo sutarties, kaip
sutarties laisvés dalis. Kartu sutarties laisvé analizuojama ir kity vieSosios
teisés principy, tokiy kaip teiséti likesciai, kontekste.Tyrimas parodo, kad
sutarties laisvé yra kertinis pozymis, leidziantis atskirti reguliacines sutartis
vieSojoje teiséje nuo teisés (teisés taikymo) akty ir kartu labiausiai
komplikuojantis sutartinio reguliavimo taikyma vieSojoje teis¢je. Sutarties
laisvé bitina uZtikrinant esminj sutarties elementa — susitarimg. Nesant
sutarties laisvés susitarimas tampa nejmanomas, taip pat nejmanoma tampa ir
sutartis.

Viesojoje teis¢je esmine diskusija dél sutarties laisvés egzistavimo kyla
jvertinant intensyvy imperatyvy reguliavimg. Reguliavimo intensyvumas
siaurina sutarties laisvés ribas, tafiau tai nereiSkia, kad paSalinama pati
sutarties laisvé apskritai. Absoliuti sutarties laisvé yra realiai nejmanoma ir
privatinéje teiséje, taCiau tai nereiSkia, kad neegzistuoja sutarties galimybes.
Sudarant reguliacines sutartis viesojoje teis¢je, jy Salys susiduria su vidiniais ir
1Soriniais laisvés ribojimais.

Nepaisant to, kad sutarties laisvés ribojimai, pavaldumas ir hierarchiné
struktiira nepaneigia sutarties laisvés vieSojoje teiséje, sudarant sutartis, turi
biuti  vadovaujamasi  bendraisiais  teisés  principais:  uZtikrinamas
lygiateisiskumas, teiséty likesdiy gynyba, vieSojo intereso prioritetas. Sie

reikalavimai visy pirma keliami vieSuosius jgalinimus turin¢io asmens
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sprendimams d¢l sutarties sudarymo. Taciau vieSosios teisés specifika nuo jy
laikymosi neatleidzia ir privaciy subjekty, kuriems taikomi aukStesni nei
paprastai informacijos atskleidimo, sgziningumo reikalavimai.

Kartu su sutarties laisve analizuojama ir laisvé nuo sutarties. Laisvé nuo
sutarties pasireiskia laisve nuo sutarties sudarymo, laisve keisti sutartj ir laisve
sutart] nutraukti. VieSojoje teis¢je, sudarant reguliacines sutartis vieSojoje
teis¢je laisvé nuo sutarties iS dalies yra ribojama teiséty lukesCiy principo.
Teiseéti likes€iai lemia ikisutartiniy santykiy neiSvengiamumg (vieSuosius
jgalinimus turintys subjektai formaliai turi jvertinti sutarties sudarymo
galimybe, taip pat ir galimo susitarimo turinj), taiau nesukuria pareigos
sudaryti sutartj. Absoliuciai laisvé nuo sutarties pasalinama tik tokiais atvejais,
kai sutarties sudarymo kaip imperatyvo tiesiogiai reikalauja pozityviosios
teisés normos.

Ketvirtoje dalyje analizuojami i§ sutarties laisvés, vieSosios teisés ir
bendryjy principy kylantys teisétumo, galiojimo, taip pat pazeidimo traktavimo
klausimai. Si dalis yra orientuota j galima sudaryty sutaréiy praktinio taikymo,
kontrolés ir jgyvendinimo problematika. Joje atskleidziama, kaip sutartis
sgveikauja su vieSosios teisés reguliavimu kontrolés, pazeidimo ir galiojimo
kontekste. Taip aptariami esminiai teoriniai (su konkreéiu turiniu ir
reguliavimu nesusij¢) reguliaciniy sutarCiy vieSojoje teiséje praktinio
pritaikymo aspektai. Tyrime atskleidziama, kaip reguliacinés sutarties
specifika vieSojoje teis¢je daro jtakg apskundimo galimybéms, teismingumui
bei taikytinai teisei.

Taikytinos teisés normos taip pat yra padiktuotos miSraus sutartinio
reguliavimo pobiuidzio. Sprendziant gincus dé¢l reguliaciniy sutarciy vie$ojoje
teiséje, tai, kad gincai yra priskiriami atitinkamoms vieSosios teis€s gincus
sprendzian¢ioms institucijoms nereiSkia, jog galima ignoruoti esmines sutarciy
teisés normas ir reikalavimus, kurie daznai yra jtvirtinti privatinés teises
aktuose. PrieSingu atveju biity ignoruojama pati sutartinio reguliavimo

specifika, atmetamas teisés kaip sistemos veikimas

42



Tyrime parodoma, kad reguliacinés sutarties vieSojoje teiséje
negaliojimas gali biti pripaZjstamas remiantis bendraisiais sutar¢iy
negaliojimo pagrindais. VieSosios teisés specifika lemia intensyvy ultra vires
doktrinos veikimg. Tai siectina su valstybés dalyvavimu per atstovg ir
hierarchine vieSosios teisés sistema bei vieSojo intereso apsauga. Per vieSo
intereso apsauga uztikrinama, kad remiantis ultra vires doktrina ir
prieStaravimu imperatyvioms teisés normoms (kur vie$ojo intereso tenkinimas
yra visos vieSosios teisés taitkymo ir jgyvendinimo imperatyvas) 1§ vieSosios
teisés bty Salinamos Zalingas sutartinis reguliavimas. Reguliacinés sutarties
vieSojoje teiséje nejmanomumas ir prieStaravimas imperatyvioms teises
normoms negali pasireiksti kaip po sutarties sudarymo priimty teisés akty
pasekmé. PrieSingu atveju biity nepagristai iSpleCiamos vieSuosius jgalinimus
turin€io subjekto galimybés ignoruoti susitarimus ir paneigiamas sutarties
privalomumas.

Penktojoje, paskutinéje dalyje pateikiama esama ir potenciali
reguliaciniy sutariy vieSojoje teis¢je kritika bei tokios kritikos vertinimas.
Tokiu budu siekiama uZtikrinti tyrimo objektyvuma, taip pat jvertinti galimus
priestaravimus, neaptartus disertacijoje. Kartu Sia dalimi siekiama pateikti
tolimesnio teisinio diskurso gaires, o kartu ir iSvengti vienpusiSkumo ir
subjektyvumo jspiidZio.

Tyrime jvertinamos pagrindinés kritikos kryptys ir pateikiami
kontrargumentai. Parodoma, kad sutartinis reguliavimas savo esme
neprieStarauja kertinéms teisinés sistemos nuostatoms ir konstituciniams
principams. Reguliacinés sutartys vieSojoje teis€je néra vieSuosius jgalinimus
turin€io subjekto diskrecijos ribojimas — sutartis yra tokios diskrecijos israiskos
ir realizacijos forma. Diskrecija ateityje yra apribojama ne tik sudarant sutartis,
bet, per teiséty likesCiy principa, ir priimant teises aktus.

Tyrimas parodo, kad prieSingai nei teigiama, sutartinis reguliavimas
pats savaime neple€ia korupcijos galimybiy. Visy pirma, vadovaujantis
nuostata, kad diskrecijos plétimas skatina korupcija, pazymeétina, kad sutarties

galimybe neple€ia diskrecijos, ji tik yra kitokia jos realizacijos forma.
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Subjektas, turédamas diskrecija priimti sprendimg, jos neiSplecia
pasinaudodamas susitarimu. Antra, sutartinio reguliavimo galimybé leidzia
atskleisti realiai egzistuojancius susitarimus, kurie néra svetimi vieSajai teisei,

ir taip suteikia subjekty santykiams papildomo skaidrumo.

I§vados. Tyrimas 1§ esmés patvirtino iSkeltus ginamuosius teiginius ir
leidzia daryti Sias iSvadas:

1. Teises skirstymas ] vieSgjg ir privating teis¢ néra grieZtas. VieSosios ir
privatinés teisés konvergencija, kai ribos tarp jy nuolat kinta ir formuojasi
tarpinés teisés Sakos, komplikuojancios pat; skirstyma, bei skirstymo
salygiSkumas, atsirandantis dé¢l atskyrimo kriterijy daugeto ir vertinamojo
pobiidZzio, sudaro saglygas persipinti reguliavimui ir jo metodams, Tod¢l
Stiuo skirstymu negalima pagristi sutartinio reguliavimo priskyrimo
iSimtinai privatinés teisés sferai.

2. VieSsumo ir lygiateisiSkumo principy taikymas reguliacinéms sutartims
vieSojoje teiséje nepaneigia sutartinio reguliavimo pobiidZio ir esminiy
sutarties elementy, o Siy principy taikymas neprieSprieSintinas sutarties
prigim¢iai ir tikslams — principy taikymo apimtis tiesiogiai priklauso nuo
sutartimi reguliuojamy santykiy apimties (nuo to, ar sutartis nustato bendro
pobiidZio, ar individualy santykiy reguliavimg).

3. Reguliacinés sutartys vieSojoje teis¢je jmanomos tik tais atvejais, kai
sutarties Salys naudojasi sutarties laisve, kuri yra svarbiausias pozymis,
leidziantis atskirti reguliacines sutartis vieSojoje teis€¢je nuo norminiy ir
teises taikymo akty.

4. Sutartinis reguliavimo pobiidis daro jtaka sutartimi nustatomo vieSosios
teisés reguliavimo panaikinimo ir modifikavimo galimybéms bei teis¢tumo
kontrolés procediiroms: sutartimi nustatyto bendro pobudzio (ne
individualaus) reguliavimo keitimas tampa labiau komplikuotas d¢l keliy
asmeny dalyvavimo jo nustatyme, o teisé¢tumo kontrolés galimybés kinta

deél visy sutarties Saliy galimybiy kvestionuoti sutart;.
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