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INTRODUCTION

Topicality and scientific novelty of the subject. Article 109 of the
Constitution of the Republic of Lithuania, which was adopted by Lithuanian Nation in
the referendum on 25 October 1992, claims that when considering cases, judges shall
obey only the law. Even a wide interpretation of the concept of law would make it
difficult to claim that court is an institution establishing and not applying law, though the
assertion that the judge is bound by law is accepted as an axiom. The problem arises
because of the fact that in every particular case it is the judge himself who defines what
law is and what it means. When considering a particular litigation, judges act as official
interpreters of rules of law whose interpretation decides the outcome of the litigation.
Furthermore, the interpretation of law carried out by judges is special because of the fact
that it can be binding not only for litigants but also for society through the formative
court practice. Therefore, creating a normative text, legislature delegates the right to
judges to present a binding interpretation of that text.

According to this, it is undisputed that the interpretation of law presented by
judges gains another meaning as well as it opens space to an interpretative game and
brings up a lot of questions related to the judges® interpretation of law: what should
judges be like in their everyday work considering cases and interpreting rules of law that
have an undefined content — should they be active or passive, looking for rationality in a
statute or should they apply the rules of law without considering them? This problem can
be formulated as a question: how should statutory law be applied by judges — in a
mechanical or creative way? The interpretation of law is unavoidable when judges
consider cases, however, the borderline between interpretation and creation is sometimes
very slim, so it is necessary to investigate when interpretation of law becomes creation,
how to reduce the number of such cases and to set limits.

It has also been mentioned that court must administer justice what also
brings up some questions about the content of the function carried out by judges: does
the administration of justice only mean the application of rules of law created by
legislature for the particular case, or should it mean something more like the search and
protection of law principles and values, realisation of goals of legal regulation and etc.

Thus judges when interpreting the content of the applied rules of law are confronted with



the necessity to clarify not only the meaning of the rule of law itself but also answer
other related questions, for example, Is the meaning of the rule of law fixed at the
moment of its creation or does it change throughout the time; how much of the
conception of the rule of law does the interpretation of the judge make; how much do the
intentions of legislature make and what are their proportions; what is the relationship
between the particular problem being solved and a broader goal of legislature.

The role of judges in the trial and partly in society depends on the answers
to those questions. Considering that, this work will present the analysis of one of the
issues related to the role of judges — the relationship between judges and law, looking
from a perspective of discovery/creation of law. It is topical as it relates to the position of
judges to make influence on the content of rules of law when interpreting it, what reveals
one of the aspects defining the relationship between judges and legislature: is the court
only the ,,discoverer* and applier of the will of legislature, or its partner contributing to
the formation of law content, or a guardian and warrantor of law-protected values?

The issue of the research on the role of judges as interpreters of statutory
law, looking from the perspective of discovery/creation of law, is not new in the
jurisprudence of Lithuania. Quite a lot of aspects of this issue have been researched by
analysing questions related to the interpretation of law in general (scientific publications
and studies by T.Berkmanas, K. Jankauskas, G. Lastauskien¢, V. Mikelénas,
R. Simagius, A. Vaisvila, V. Vasiliauskas and others), the extent of judges® discretion
(scientific publications by J. Gumbis), sources of law (scientific publications by
G. Lastauskien¢, E. Kiiris, V. NekroSius, V. Vasiliauskas, R. Jokubauskas) as well as by
discussing different concepts of law (studies by R. BakSevi¢iene, E. Kiiris,
G. Lastauskien¢, K. Jankauskas, V. Mikelénas, A. Vaisvila). The most researched issues
have been main features of the approach that does not accept judges‘ power of
interpreting and creating law at the same time as well as related problems; citicism
against this approach has also been presented, and alternative models that accept judges*
power of creating law and providing judges with the right to appeal not only to the rules
of law established by legislature, but also principles of law and law-protected values
have been presented as the methods of solving insufficiency problems of a positivistic

model that does not accept judges‘ power to interpret rules of law in a creative way.



On the other hand, there is a tendency in Lithuania that more and more often
a judge 1s being attributed not only with the function of the applier of law but also with
the role of a creative interpreter, moreover, the necessity of increased activeness of
courts and development of interpretation freedom are beeing emphasized. There are also
authors who do not assent to the approach that judges can be not only interpreters of
rules of law but also to contribute to its creation.

Conditionally, all researches related to the topic that have been carried out in
Lithuania can be devided in two groups - one group of researches is related to general
issues of interpreting law, the other group is related to the issues of judges practice, their
relationship with legislature in the process of revealing the content of law, with the
juridical power of a judge-made law and etc. This work aims to generalize fragmentary
researches focusing on specific issues of interpreting law and to link them with general
approaches to judges as interpreters of law as well as to focus on the relationship
between judges and law, looking from the perspective of discovery/creation of law and
herewith revealing a broader conception of judges® role in this aspect, in the relation with
legislature.

One of the studies that is closest to the above topic can be the doctoral thesis
by V. Vasiliauskas, 2004 ,,The importance of a precedent in the Romanic — Germanic
juridical system* and related publications as they aimed to reason judges‘ right not only
to interpret but also to create law in particular cases. This right of the judge to create law
is basically built on the research of the importance and power of a court precedent as law
source; the issue that has been analysed is whether a court precedent might be considered
a law source and a new legal rule or is it only an eligible behaviour model formulated by
the judge. In addition, the author has accepted judges‘ right to create law only in that
case when a gap in statutory law occurs, claiming that at least episodically, in particular
cases (let us call them exceptional), judges create law, i.e. create new rules of law
through their own decisions (that is precedent) that fill the gaps in the law system. Thus
the power of judges to interpret or create law is revealed through the power of a
precedent as a particular law source.

Meanwhile, this work does not make a research of a precedent and its power
but presents the analysis of different approaches to the role of judges, looking from a

perspective of discovery/creation of law (see ,.the object of the research®). In this case,



the power of a court precedent is not topical as the behaviour of a particular judge is
being analysed when considering cases and facing an ambiguous legal rule. In that case,
when that particular legal rule has already been clarified by the superior court, the court
can simply make use (or not) of the authoritative opinion of the superior court on the
interpretation and content of the legal rule considering the factual circumstances of the
case. In this regard, when decision that explains a particular legal rule has already been
passed, a judicial precedent is considered as one of the law sources available to the
judge; however, this does not reveal the role of judges in interpreting law, looking from
the perspective of the actual discovery/creation of law, what is eseential to this work.

The objective of the research is to analyse and compare different models
of the role of judges in interpreting law, looking from the perspective of
discovery/creation of law and to prove following hypotheses such as 1) the role of judges
in interpreting law cannot be precisely defined as it depends on the specific concept of
law in every case; 2) the role of judges in interpreting law depends on methods and ways
for interpreting law, that are used by the in a particular case; 3) the creation of law in
interpreting it is inavoidable for the judge.

To implement this objective, the following tasks are to be undertaken:

1. To analyse and evaluate the positivistic model of the role of the judge in
interpreting law according to which judges are considered to be solely interpreters
of the law established by legislature, to highlight the insufficiency of this model
and reasons for that.

2. To analyse and evaluate approaches that are alternative to the positivistic model
of the role of the judge in interpreting law by focusing on the means that have
been offered to eliminate the insufficiency of the positivistic model of the role of
the judge in interpreting law.

The objective of the research is reflected in the topic of the doctoral thesis so
it is essential to define the concepts of the title at first.

Judge 1s perceived as a representative of judicial authority, an official
considering particular cases. At this thesis the terms ,judge* and ,,court” are used as
synonyms.

Role in this thesis is taken in its general meaning, i.e. as the importance and

impact of participation.



Law is likely to be the most problematic term. The issue of the definition of
law 1s very topical in the theory of law as the concept of the definition of law is like a
quintessence of the whole law system, like the issue of the inner integrity, consciousness,
rationality, modernity and eventually, the social efficiency of that system. In this thesis it
is very important as it deals with the activity and the role of courts in interpreting law.

Thus there is a natural question what the object of judges® interpretation is:
is it law as a whole or only some aspects of a legal practice? Are they statutes? Court
decisions? Legal texts? Or is it a social practice of law as a whole including the history
of the creation of law, its goals etc.

It is obvious that the answer to this question essentially depends on how law
is interpreted. Therefore, when analysing the position of the judge in the process of
interpreting and creating the law, the same problems occur as when trying to answer the
eternal question of Philosopy of Law what law is. There isn‘t a single answer to this
question. Nevertheless, distinguishing and structuring different concepts of law in order
to understand the functions of judges in interpreting and applying the law remains topical
as it can help to have a better perception of possible alternative models of the role of the
judge and to highlight the merits and demerits of each position.

Dissasociating from this complicated issue caused by the absence of one
concept of law, the starting point for this thesis is considered to be the conception of law
as a system of legal rules established by legislature. Such perception of law is considered
to be a starting point, taking into account that this concept of law is traditionally
accepted when speaking about the system of rules applied by judges. However, this
thesis does not attach to this concept of law and when analysing the role of the judge in
interpreting law and considering other possible aspects of this activity, it also aims to
reveal how judges‘ powers and means of interpretation depend on the concept of law
itself which they can use to determine the content of an ambiguous legal rule and to
perform other court functions, e.g. to guarantee the protection of human rights.

Therefore, later in the thesis, there is a transition to the analysis of the
insufficiency of the above mentioned concept of law as a system of legal rules
established by legislature in judges‘ work. In regard to the fact that jurisprudence has not
yet come to the unambiguous concept of law (what is not necessary as it will debase the

Philosophy of Law itself), and, as far as it is essential for the subject of research, the



research deals separately with different concepts of law and the particularity of the role
of judge in interpreting law. Therefore, analysing the positivistic model of the role of the
judge in interpreting law, law is perceived as a system of rules of law established and
consolidated by legislature. In part 2 of the thesis, different concepts of law and the
concept of the role of the judge are revealed by analysing approaches that are alternative
to the positivistic model of the role of the judge in interpreting law.

When defining the concept of interpretation in general and interpretation of
law 1n set terms, it should be noted, that the word ,,interpretation* can be perceived as
1) explanation of the meaning of something like a text, language or fact; 2) as the whole
of the meanings, that is given to the elements of any formalized theory in one or another
way. Likewise, in scientific juristic sources the interpretation of law is mostly perceived
in some aspects:

Firstly, in the broad sense, interpretation of law is perceived as a cognitive,
creating activity, the results of which are expressed in statutes or in legal studies, in the
formative doctrine of law. That is the research of law as a particular social phenomenon,
its nature and origin.

Secondly, the interpretation of law in the narrower sense is perceived as a
process of thinking when subjects implementing law instructions explain the meaning of
legal provisions, the contents of terms, permissions or orders in legal acts, their legal
power and operating margins for themselves, and following the outcomes of such an
explanation rationally, they direct their behaviour in a particular way. In this case, the
interpretation of law is defined as the determination of the meaning of written legal text
that is necessary for legislation, systematization and application of legal rules.
Determination of what particular rule of what particular statute regulates the relations of
a certain case, as the court, in order to find a particular rule, has to clarify its origin and
place in the system of the law.

Thirdly, in the most narrow sense, the interpretation of law is perceived as
the determination of the meaning of ambiguous, contradictory rules of law. When
defining the interpretation of law in this sense, it is often claimed that it is the actual
determination of the meaning or aim of the legal rules when applying law, i.e. when the
purpose is to apply a particular statute or legal rule to the specific situation. It is claimed

that the interpretation of law, in fact, is the search for the one correct answer from some
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alternatives, and the interpretation of law and its outcomes are established in a certain
public document, e.g. court decision.

In this thesis, interpretation of law is perceived in its second and third
meaning taking into account the powers of particular model attributed to judges when
interpreting law. Therefore, the interpretation of legal rules perceived as a rational
activity when giving the meaning to legal text is the primary task of the judge as well as
an important tool for considering a certain case. When interpreting a legal rule, a legal
meaning of the text is ,,withdrawn* from the semantic meaning of the text, and the
interpreter replaces ,,static* law with ,,dynamic* law by transforming a linguistic text
into a legal rule.

After defining the terms, it is getting clear that this work deals with the
impact of judges as public officer who consider specific cases and the importance of
their activity when defining the content of an ambigue legal rule, looking at this process
of determination of the content of the legal rule from the perspective of discovery /
creaton of law. So we can formulate the definition of the object of the research as well.

The object of the research involves authorisation (discretion) of the judge
to affect its content when interpreting law. The impact of the judge on the content of law
has been researched by highlighting the relation of the judge and the law, looking from
the perspective of the discovering of law. Conditionally, three different approaches to the
role of the judge in interpreting and applying law might be distinguished, looking from
the perspective of the discovery/creation of law. l.e. for convenience, all scientific
theories related to the tasks of judges and their role from the above mentioned point of
view may be conditionally devided into three groups: 1) the Classical approach; 2) the
Realistic approach; 3) the Socio-Economic approach. These groups may be called the
model of limited decision making of judges, the model of free decision making of judges
and the model of rational decision making of courts. The main criterion for the
distinguishing of the above mentioned theory groups is the approach to the fact whether
judges create law when considering cases, are they only appliers of legal rules
established by legislature or do they occupy a middle position between theses extremes.
So, in fact, all approaches to the relations of judges and law may be arranged in a row
between the two extremes: the Classical approach on one side that does not accept

judges® power to create law, and the Realistic approach, that absolutes the role of the
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judge and identifies the law with the court activities. Of course, there are quite a lot of
theories between these two extreme poles seeking for the middle position. Given the fact
that it is impossible to discuss or even mention them all, the main features of certain
positions will be discussed, and their advantages and disadvantages will be highlighted
leaving the further question of distinguishing theories and approaches open.

When defining the object of the research it is essential to point up what has
not been researched in this thesis.

Firstly, it does not aim to deflect all the possible approaches to the judges*
work in the process of interpreting law as such approaches as well as the concepts of law
are not complete.

Secondly, taking into account the object of the thesis and present researches
that fragmentary reveal certain practical problems of interpreting law in courts as well as
the fact that the decision of every particular case is related to the actual legal facts, it
purposely aims to present only theoretical and general analysis of the role of the judge in
interpreting law. Therefore, neither the case-law nor legal regulations of particular
countries or interpretations of particular legal rules presented by courts have been
analysed.

Thirdly, as it has already been mentioned, this work does not aim to analyse
the topic of sources of law as well as the questions of power and importance of judicial
precedents.

Fourthly, it should also be stated that the issue of court institutions where
law is interpreted is not essential to the topic of this work. Each judge considering a
specific case has the right to interpret, and cases that go to high courts begin their ,,way*
from the court of first instance. Of course, there is a difference between the power of
interpretations presented by various courts and their impact on the legal system as only
the interpretations of the Supreme Courts are considered to be judicial precedents and
authoritative opinions, moreover, decisions of the Supreme Courts are more accessible as
they are published. However, the object of the research involves judges‘ authority to
influence the law when interpreting it as well as judges® power to make use of certain
methods of interpreting law, i.e. problems arising in every judge‘s work in such
situations when the content of a certain legal rule that has to be applied is ambiguous and

there aren‘t any specific and unquestionable sources to define it.
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Fifthly, the issue when the judge has to interpret the law, i.e. whether the law
should be interpreted every time it is applied, in every case, is not actual to the topic. For
more clarity is should be mentioned that there are some positions for this issue. Firstly, a
legal rule should be interpreted when it is not clear, so the judge, each time facing an
ambiguous legal rule, has to use the interpretation of law as it is perceived in the
narrowest sense. Therefore, it is accepted that in some cases the interpretation of law
may be unnecessary if the applicable legal rule is clear and there are no doubts about its
meaning both in linguistic and other terms. In this case, it is admitted that only
ambiguous legal rules should be interpreted. Secondly, it may be stated that the legal rule
as a logical construction beeing operated by the subject, should be expressed in the
source of law, and later on, it should become a logical construction again, perceived by
the receiver of the legal rule, so the process of interpreting and perception is always on
when the requirements of law are implemented. It is claimed that the thought about
certain rules being discovered and perceived without any interpretation is only an
illusion, as the interpretation of law is an inavoidable and essential stage in the process
of implementation of law requirements, and the explicitness of the text of the legal rule
does not negate the necessity of interpretation. In complicated situations, the subject who
is applying law, searches for the right decision and looks for the answer about the
content of specific legal rules and principles, he also appeals not only to the rules of
formal logic but also analyses the content of social relationships, the whole legal
regulation and follows value criterion as well as looks for the rational balance between
different values. In fact, it can be claimed that the interpretation of law in its narrowest
sense 1s considered to be necessary not in every case, while the interpretation in the
second sense — the narrower one - is considered to be essential every time, but the judge
is not Iways empowered to use it, and it depends on the role provided to the judge in the
process of the interpretation of law. However, when analysing the role of judges in this
work, this discussion is not topical as its analysis might give the answer to the question
on how often judges should interpret the law, thus it does not influence the role of judges
in this process in any way.

The issues related to judges power and its limits in the society, being
discussed in this thesis, are often the subject of political discussions. However, this

npolitical status® should not stop looking for scientific methods to analyse the
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phenomenon discussed. Therefore, this work does not make a research of the issues of
judges powers looking from the position of the doctrine of separation of powers, or the
issues of court activeness, thus these issues are being analysed in how much they are
actual when analysing the interpretation of law in court, looking from the perspective of
discovery/creation of law, i.e. when analysisng judges‘ powers to create legal rules in the
process of interpretation of law.

Overview of the analysis. The analysis and the main scientific studies may
be devided into two groups:

The first group of scientific researches includes those ones with the opinion
of a particular author on how judges should interpret the law, it is a complex and integral
theory of ,,judging®. There are not any scientific studies of this kind in the Lithuanian
language as the role of judges in interpreting law, looking from the perspective of
discovery/creation of law, has not been theoretically researched in Lithuania. In
Lithuania, there have been only fragmentary researches on the interpretation of law
carried out by courts. Integral theories of the interpretation of law carried out by courts
and the role of the judge in interpreting law have been formulated by A. Barak,
R. Dworkin, R. Posner and A. Scalia, so the studies of these authors are significant for
revealing specific integral approaches to the object of the research and they have been
presented as examples of the solutions of the above mentioned problems. Herewith,
theories of the role of the judge in interpreting law formulated by the above mentioned
authors have been systematised providing them with a specific position in the spectrum
of possible approaches to the activities of judges.

The second group consists of researches carried out by various authors
where particular fragments are revealed that are relevant to the topic of the role of the
judge in interpreting law. In this research group there is a plenty of researches and
publications by Lithuanian law scientists as well, although, as it has already been
mentioned, the object of the research — the role of judges in interpreting law, looking
from the perspective of discovery/creation of law, has not been explored in complex and
theoretically integral aspect in Lithuania, however, some issues of this theses have
already been explored and catch quite a lot of attention. Particularly significant and
widely used are researches related to the interpretation of law, its concept, methodology

and application etc.
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Taking into account the outcomes of the researches carried out by those
authors, the issues that have been concretized and systematized were the methods used
for the interpretation of law in general, the means that might be used in this process
(e.g. reference to principles of law, values protected by law or goals of legal regulation),
what are merits and demerits of the methods for interpreting law, what criticism is made
against them, and what means are proposed to solve the problems arising when
interpreting law. The researches on the extent of the role of the judge in interpreting law
or judges discretion are also of great importance. Secondly, when working on this
thesis, there was made use of scientific studies where various concepts of law were
analysed, i.e. studies by H. L. A.. Hart, K. Kelsen, R. Dworkin, R. Posner and as well as
researches of their studies. As well as researches where integral concepts of law are not
revealed, but there is analysis of the proportion and importance of specific elements
constituting the law. The most important studies are scientific publications on the
analysis of principles of law. They are highly important for this thesis as they helped to
perceive and reveal judges® reliance on the concept of law, principles of law and the
meaning of various constituting elements when interpreting law as well as to highlight
the role of courts when defining the content of the legal rule, looking from the
perspective of discovery/creation of law.

Methodology of the research. The object of the research — judges‘ power
to make influence on the content of law when interpreting it — and the theoretical
research of this object determines a specific choice and application of the methodology
of the research. Taking into account theoretical nature of this work, analytic research,
based on the adjustment and combination of logical, systematic and teleological
methods, is prevailing. In some cases, descriptive, historical, comparative and linguistic
methods have been used as well.

A descriptive method is inavoidable when defining concepts of law provided
by various authors, elements of law and their proportions as well as the emerging
perception of the role of the judge when interpreting law, as only after having described
different opinions on those issues it is possible to make comparisons between different
positions, analyse them, make some criticism against them and highlight their
advantages by showing the role of the judge in the process of interpreting law in the

aspect of each position.
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A comparative method has been used for comparing possible approaches to
the relationship of judges and law, looking from the perspective of discovery/creation of
law. This method is irreplaceable for analysing advantages and disadvantages of
different models of the role of the judge in interpreting law.

When analysing separate compound issues of the research, systematic,
historical and teleological methods have also been used aiming to reveal features,
particularities and drawbacks of certain approaches to the role of the judge in
interpreting law. Moreover, to highlight what means judges are empowered to make use
of in the case of specific models of interpreting law in courts, as well as when searching
for the answer to the question whether those means are sufficient to define the content of
the particular legal rule applicable in a specific case without switching to the creation of
law, and herewith to ensure objectivity and predictability of the interpretation of law
made by judges.

A systematic method of the research is of great importance as, looking from
the perspective of discovery/creation of law, the relationship between judges and law is
to be analysed with the perception of the integer of approaches to this issue and by
determining the position of the models for solving this problem in this system. With the
help of the systematic and comparative methods, the analysis of the opinions presented
in the literary sources has been made as well as summarizing conclusions have been
made and essential aspects of the topic have been shown. The systematic method has
helped to perceive law as a dynamic phenomenon related to the whole social reality, and
to see those features in the activity of court when interpreting law. It is broad in this
work because there is a sequential ,,transition* from the positivistic perception of the role
of judges when interpreting law, which means not empowering judges to create law, to
the other extreme — a realistic approach considering law as the result of judges‘ creation.
With the help of this sequential transition, other approaches have also been presented
that aim to combine inevitability of judges* creative work and attempts of its limitation.

One of the main methods is a logical analysis of judicial phenomena that
helps to distinguish specific classification criteria, make conclusions and generalizations.

The content of various essential concepts has been made using a linguistic

(semantic analysis) method.
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A teleological method has aimed to define the goals of the followers of the
model presenting a concrete role of judges in interpreting law to support a particular
model as well the circumstances for the formation of this approach.

A historical method has not been widely used, as this work does not aim to
present the historical analysis of the topic. However, in some cases, a certain application
of this method has helped to determine philosophical beginnings and origin of
approaches to the role of judges in interpreting law as, in order to gain a versatile
knowledge of judicial phenomena, law and its interpretation should be considered as a
historical phenomenon that appears, changes and is historically formed. A fragmentary
application of the historical method may be considered as the mean of the preciser
perception of the role of judges in this process as phenomena researched have been
historically determined by the past and may be properly interpreted through the

mediation of history.

CONTENT OF THE DOCTORAL DISSERTATION IN BRIEF

The structure of the doctoral thesis is determined by the analysis of the role
of judges in interpreting law by moving from one extreme to the other: as it has already
been mentioned, all models of judges* role when interpreting law should be positioned in
a line between two extremes — with theories that do not accept any creative work of the
judge on one side, and theories that absolute judges‘ role claiming that it is the law what
courts do. According to this, the positions have been presented starting with those ones
that do not empower judges to create law when interpreting it and finishing with the
conception of judicial realism claiming that judges are actual creators of law. It should
be noted that there are not many radical theories, so usually judges‘ role is perceived as
being somewhere in the middle position between these extreme poles of discovery and
creation of law. Moreover, taking into account that to achieve the goals of the research,
the tasks were to be undertaken as to explore and evaluate a positivistic model of the role
of the judge in interpreting law and any alternative approaches that are usually presented
as a certain way to eliminate insufficiency of the model of the role of the judge in
interpreting law, this thesis is devided into two parts, each of them deals with the

implementation of one of the above mentioned tasks.
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The first part ,,Positivistic model of the role of the judge in interpreting
law and its insufficiency* is designed to discuss a traditionally accepted model of the
role of the judge in interpreting law, according to which judges are considered to be only
interpreter of positive law established by legislature and are not empowered to create it.
The main features, main ideas of the model have been analysed and the main criticism
against it as well as the reasons for its insufficiency have been presented.

The first chapter of part 1 “Concept of the positivistic model the role of the
judge in interpreting law” is designed to reveal the nature and main features of this
model. When structuring this analysis, three main key stones of the positivistic model of
the role of the judge in interpreting law have been distinguished. The first one is the
perception of the conception of law and the role of judges proposed by the followers of
legal positivism. Although a lot of conceptions of law, different in their nature, are
attributed to the theories of legal positivism, and it is complicated to talk about a
generalized approach of the proponents of positivism to the law and judges‘ relation to it
when interpreting law, however, some kinds of judicial positivism, relevant to the topic,
have been distinguished: theory of commandments, positivism and neopositivism,
normativism. Despite the differences between the theories of law conceptions, they are
united by the fact that none of them considers judges as being actual creators of law, so
they do not accept judges® right to create law. According to the simplyfied version of
judicial positivism, judges® activity when interpreting law and making decisions is
considered to be almost a mechanical process during which a court decision should not
be based on non-judicial arguments, moral and social values or judge‘s opinion. The
main task of the judge, in the case of the model of the positivistic decision making, is to
take a rational, but not a value-based, logically reasoned decision, when, with the help of
interpretation of the legal rule, the judge discovers and applies an existing law
established by legislature.

The second key stone of the positivistic model of the role of the judge in
interpreting law is the doctrine of separation of powers. According to this doctrine,
power to create law is given only to legislature, so judges are supposed to “discover”
law, if it is necessary, by using various methods of interpreting law.

The third key stone of the positivistic model of the role of the judge in

interpreting law is judicial formalism as the foundation of a positivistic approach to the
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role of the judge in interpreting law. According to the formalistic approach, judges*
activity when considering cases is of highly syllogistic nature, i.e. the task of the judge is
to determine the content of the major and minor premise and make a logical decision. In
this activity judges are not supposed to outrun the limits of the law established by
legislature. i.e. the content of the major premise should be defined by exploring and
interpreting the system of legal rules established by legislature. Although a positivistic
approach to the role of the judge in interpreting law is broader than the formalistic one,
thus the latter is included and based upon. These two approaches have different ,,degrees
of formality®, i.e. formalisms is supposed to be an extreme approach not accepting
judges*‘ possibility to make use of a creative element when applying law, and positivism
is considered to be a more reasonable position, approving of formalism, that judges
should not create law, but herewith accepting that strict formalism is not sufficient, and
judges play a more important role than to simply apply the rule of law to the facts.
A strict definition of sources of law determines the gaps of the system, so the followers
of the positivistic approach accept judge‘s power to create law in a very limited context.
The second chapter of part 1 “Insufficiency of the positivistic model the role
of the judge in interpreting law and its reasons” is designed to reveal main reasons
determining the insufficiency of the positivistic model of the role of the judge in
interpreting law as it does not give any answers to all interpretative questions in judges*
work when interpreting law, especially in difficult cases. When analysing the reasons for
insufficiency of the positivistic model, problems related to the determination of the
content of the major premise or the legal rule: indeterminacy of language and
interpretation rules, limitation of the establisher of the legal text and imperfection of
legislation process as well as changes in public relationships. Is has also been discussed
in what ways the indeterminacy of legal text is usually solved by searching for means
that can help judges to get through the insufficiency of the role of the judge in
interpreting law, however, judge are not supposed to be given the power to outrun the
limits of the text of the rule of the interpreting law or the limits of the system of the legal
rules established by legislature. There is a discussion about the main means from the
following ones — methods of interpreting law: linguistic, historical, interpreting the
intentions of the legislator as well as a systematic method of interpreting law. Moreover,

reasons of the insufficiency of those methods to ensure the objective interpretation of the
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text of legal rules or the interpretation of legal rules within the limits of the will of
legislature have been also discussed.

In the third chapter of part 1 there is a discussion on the ways to solve the
insufficiency problems of the positivistic model of the role of the judge in interpreting
law within the limits of this model. A doctrine of the new textualization has been
presented as an approach, proponents of which, realising the insufficiency of the
positivistic role of judges discussed, propose a possible way out that allows to consider
judges neither partners of legislature nor creators of law. There is also a criticism against
this doctrine. The first part of the thesis reveals the fact that acceptance of the presence
of difficult cases as well as a specific discretion considering these cases, herewith, when
interpreting law in those cases, judicial formality become obviously insufficient to
characterize the role of he judge in interpreting law. The interpretation and perception of
the legal rule as well as its application in a specific case, especially in a difficult one, is
determined not only by the legal rule itself, but also by something existing beside or
instead of the legal rule. A positivistic model of the role of the judge in interpreting law
does not propose any systems of interpreting law that could help to avoid judges
discretion in the interpretation of law, herewith some subjectivity and indeterminacy.
The legal text itself and the nature of legal regulation require interpretation and
application of the legal rule to be not of the syllogistic nature, not to minimize used
premises to the meaning of the legal text, not related to the context of the application of
the legal rule or intentions of the authentic legislator, as well as to evaluate possible
changes in the meaning of the legal text due to the current of time. It has to be admitted
that judges when interpreting the meaning of the legal rule and considering its possible
applications are supposed to clear not only the content of the legal rule itself, but also
any other important factors that have influence on the application of the rule and
constituting the legal rule itself. Circumstances that are to be clarified by a judge when
considering a difficult case as well as trying to find the law — corresponding decision are
considered to be the main reasons underlying the judicial power and the need for
determining not only the obligation to interpret the law, but also to create it.

The second part “Searches beyond the limits of the text” deals with
models of the role of the judge in interpreting law that are alternative to the positivistic

one, according to which judges are not supposed to confine himself to the positive law
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established by legislature and, when interpreting law, are supposed to base on what is
beyond the limits of the language of legal text. In that case, when the legal rule is
insufficient to resolve the case or to determine the content of the applicable legal rule,
the judge is provided with two possible ways — the first one is to look for such
alternatives that could completely or partly guarantee the domination of law, and the
other one is to admit that there is not such a model that could guarantee the domination
of law, i.e. to give up searching for completeness of the interpretation itself. That is the
role of the judge when interpreting law depends on: in the case of the first alternative the
power of judges to create law during its interpretation is more or less limited, while in
the case of the second alternative it has to be admitted that the role of the judge is a lot
more active than only as interpreters of law (or is completely different). According to
this, the second part of the thesis analyses and evaluates models of the role of the judge
in interpreting law, proposing the position that when interpreting law, judges cannot
confine themselves only to the legal rules or the frame of the positivistic law established
by the legislator. These models are devided into three groups and each of these groups
have been discussed in a separate chapter in part 2. The first group consists of
approaches accepting that judges‘ freedom when interpreting law to create it and make
their own decisions is limited, as particular factors, providing this activity with
objectivity and limiting judges‘ interpretation. After summarising models of this group,
they can be called a thoughtful disquisition of legal text, where judges are considered to
be partners of legislature, contributing to its creation. A thoughtful disquisition of legal
text 1s presented by analysing means provided to judges that underly the interpretation of
undefined legal rules. Such means discussed —principles of law, law-protected values and
the aim of legal regulation — provide judges with power to outrun the limits of the
positivistic law established by legislature and herewith guarantees that judges‘
interpretation of law will be predictable, objective and limited, as court power to create
law when interpreting is limited by formal (legal rules of the process, legal texts,
precedents ect.) and value-based (universally accepted values, principles ect.) levers.
Therefore, although judges are inevitably supposed to outrun limits of legal rules
established by legislators when interpreting law, it does not close the door to the
objective interpretation of law. The thesis analyses not only advantages of means

provided to judges that help to define the content of the legal rule applicable to the
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certain case, but it also highlights their disadvantages and weaknesses. In addition, this
part analyses how the means provided to judges in the process of law interpretation
depend on the particular concept of law, and herewith the power of judges to make
influence on law content. The analysis of factors encouraging judges‘ creativity when
interpreting law as well as the extent and limits of judges® discretion in the case of
thoughtful disquisition of legal text have been presented. In part 2 of the thesis, the
second group of the discussed approaches that are alternatives to the positivistic model
of the role of the judge in interpreting law, are the following ones the proponents of
which do not accept judges‘ power to create law, but law applied by judges is not
identified with the system of legal rules established by legislators. In this case, it is
admitted that judges‘ interpretation of law, even though it is limited, but neither by rules
or standards, nor by the system of law established by legislators, but by certain natural,
objectively existing values or conditions of social or psychical nature. Therefore, the
second chapter of part 2 of the theses discusses some theories that consider judges to be
as ,,gospellers and protectors but, by no means, creators: ,,in minds of the people®, in
culture, judges are considered to be appliers of continually forming and changing law or
tools of social environment, product of which law is. Both sociological concepts of law
and the historical school (as well as the school of natural law) realise judges*
interpretation of law as the definition of actually objective, independent of human will
and formed off the control of the legislature rules and their application in the particular
case. In other words, judges in their work are limited by the existing perfect law, formed
order or factors of social environment. Therefore, the role of the judge in interpreting
law can be predictable and limited, but not by means of the language, as it is claimed by
the proponents of the positivistic model of law interpretation, i.e. not by the text of legal
rules and by the text of the rules of legislature, but by something what is beyond the
limits of that text. This something means social and psychical facts beyond the text.
Therefore, even though each judge implements discretion under the influence of
subjective factors, law is not predictable, as all judges of a certain society live in the
same environment which has an almost identical influence on them. Judges® decisions
can be predictable in regard to general social regularities. Moreover, the reasons, why

the impression of ,discovery®, ,purification® or pursuance of law is superficial, goes

22



well with proposed law concepts, however, it does not reflect the real role of judges and
does not ensure explicitness in their interpretation of law.

The third group of the approaches discussed is the position, the proponents
of which consider judges to be actual creators of law. In this case, it is the approach,
appealing to the theories of legal realism and having a sceptical evaluation of rules of
positive law. Two currents of legal realism have been analysed — American and
Scandinavian realisms in the aspects of the role of the judge in interpreting law. In this
case, any possibility of the scientific explanation of the validity of law have been
refused, and the only one acceptable approach is materialism, so, according to the
followers of legal realism, there is only reality. Therefore, law is what judges decide,
making judges the main people in the process of law creation. This thesis reveals that
such a sceptical approach to the legal rules established by legislature encourages the
attention to the totally different role of judges as particular arbitrators of litigations.

The final stage of the research — conclusions that generalize the
implementation of the objective of the thesis and tasks raised:

1. A positivistic model of the role of the judge in interpreting law is that
one, according to which judges are accepted as interpreters of law exclusively
established by legislature. One of the key attitudes of this model is an assertion that in all
cases, there is possibility of objective interpretation of law carried out by courts based on
the use of different methods of interpretations of legal rules, so judges, when interpreting
law, doe not appeal to anything what is beyond the limits of legal text of the legal rules
established by legislature and the intentions of the legislature. In this case, the main goal
of judges is to make a rational, not a value-based, logically reasonable decision, by
making which judges explain and apply already existing law established by legislature.
The positivistic approach to the role of judges in interpreting law is based on the theories
of law concepts proposed by the proponents of positivistic law as well as judicial
formalism as the basic argumentation theory. Judicial formalism is the most radical form
of the model of the positivistic role of judges in interpreting law, denying any creative
work of judges when interpreting the content of legal rules, while the positivistic model
of the role of the judge is broader as it accepts insufficiency of formal interpretation of
law, existence of difficult cases as well as the importance of methods for interpreting law

in judges® work. The most essential difference of the role of the judge in interpreting law
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from the judicial formalism is that the positivistic approach to the role of judges when
interpreting law accepts judges® power to outrun the limits of the rules of interpretative
law established by the legislature in a very limited extent, i.e. judges, when interpreting
rules of positive law, are provided with the possibility to apply not only to the legal text
but also to the method of clarification of legislatory intentions as well as to fill the gaps
of law.

2. A positivistic approach to the role of the judge in interpreting law is not
sufficient in the interpretative activity of law carried out by courts and cannot ensure that
judges remain interpreters of law exclusively established by legislature, as interpretation
of law is inavoidably determined by specific factors that are beyond the text of legal
rules established by legislature. This positivistic insufficiency of the role of the judge in
interpreting law is determined by some groups of reasons. Firstly, one of the main reason
for the insufficiency of positivistic role of the judge in interpreting law is indeterminacy
of legal text, and problems related to this are being tried to solve by looking for the
content of legal rules deeper in the language, however, proposed methods for
interpreting law — linguistic, historical, the method of explanation of legislative
intentions, as well as a systematic one - do not eliminate the possibility of subjective
evaluations of judges, do not prevent judges‘ choices and discretion to create law during
its interpretation. Methods of interpreting law that are available for judges do not ensure
objective and predictable interpretation of law that is acceptable to the positivistic
approach to judges‘ activity when interpreting law, so they are insufficient to prevent
creation of law during its interpretation. Secondly, there aren‘t any reliable means that
could help to eliminate insufficiency of the model of the positivistic role of judges in
interpreting law, caused by other reasons — indeterminacy of interpretation rules,
limitation of the established of legal text, incompletion of the process of the legislature,
obligation of judges to take into account changes in social life, herewith they could
ensure that the limits of the text of the rules of positivistic law will not be outrun, i.e. the
insufficiency of the positivistic model of the role of the judge in interpreting law will be
eliminated within the limits of this model and the role of the judge means more than the
interpreter of law. Thirdly, in the case of the positivistic role of judges in interpreting
law, judges are supposed to make not a value-based decision but a decision that

corresponds the legal rules established by legislature. In this way, according to this
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model, law is dissociated from the protected values, moral attitudes, aims of human right
protection, so it cannot be expected that acting within the limits of this model, judges are
going to make a decision corresponding to the standards of justice, rationality, honesty
and proportionality in the particular case. Judges who cannot outrun the limits of the
positivistic model of the role of the judge in interpreting law cannot focus on these
standards and values that are beyond the limits of the system of the rules of the
positivistic law.

3. According to the concept of sociological law, the school of natural law
and the historical school of law define the role of the judge as the task of discovery,
purification and conservation of law, however, they do not propose an acceptable way
how to overcome the insufficiency of the model of the positivistic role of judges when
interpreting law, herewith ensuring explicitness and predictability of law interpretation in
courts. These approaches do not accept judges as creators of law like the positivistic
model of the role of the judge in interpreting law, and judges® interpretation of law is
perceived as the determination of legal rules that are objective, independent of human
will and formed without the control of legislature, and their application in the specific
case. In this case, judges are limited in their interpretation of law by already existing
perfect law, existing order and facts of social environment, however, it does not ensure
explicitness in judges® interpretation of law, as judges‘ action of discovery, purification
and observance of law, when not having clear standards, methods and content of judges*
activity, does not reflect the actual role of judges when forming the content of legal
regulation applicable for the specific case.

4. Judges are accepted as creators of law for the specific case only in that
case when judges‘ relationship with law, looking from the perspective of
discovery/creation of law, is realized in the way proposed by the legal realism. In this
case, the insufficiency of the positivistic model of the judge when interpreting law is not
actual as, having accepted judges as creators of law for the specific case, the issue of the
determination of the content of legal rule established by the legislature is not important.
This approach to the relationship of the judge and law, based on legal realism and
looking from the perspective of discovery / creation of law, might be acceptable if there
were substantial changes in the approach to judges® functions in interpreting law and

considering cases in general: the main functions of judges should include the elimination
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of the specific litigation, adjudication of the litigation in an way acceptable to the sides
without giving prominence to the means used for implementing this function.

5. Judges should be inevitably accepted as partners of legislators, protectors
and guarantees of law-protected values, creatively attributing to the formulation of the
law content to a certain extent, so the most acceptable model of the role of the judge in
interpreting law is the acceptance of judges® power to make use of thoughtful
disquisition of legal text. Thoughtful disquisition of legal text, integrating different kinds
of this ,,interpretation® (interpretation of law, based on principles of law, law-protected
values and aims of legal regulation) provide a possibility of solving the insufficiency of
the positivistic model of the role of the judge in interpreting law, herewith ensuring a
definite and predictable result of judges® interpretation of law. Thoughtful disquisition of
legal text empowers judges to outrun the limits of the text of legal rules and base on
something what is beyond the limits of the text of legal rules, however, these means for
interpreting law, attributed to judges, restrict judges‘ creative interpretation of law and
provide objectivity to this interpretation. These means, that help to overcome the
insufficiency of the positivistic model of the role of the judge in interpreting law and
herewith restricting judges‘ creation of law, include principles of law, law-protected
values and the necessity to take into account aims and effects of legal regulation
(functional and teleological interpretation of law, social engineering, pragmatic
jurisprudence). The main shortage of thoughtful disquisition of legal text is that the
means attributed to judges, used one-by-one, open new opportunities to judges for
creating law without ensuring its restriction, domination, and the possibility to predict
court decisions. Therefore, thoughtful disquisition of legal text becomes the way of
negotiation of the insufficiency of the positivistic model of the role of the judge in
interpreting law only in that case when judges‘ obligation to combine the above
mentioned means of thoughtful disquisition of legal text and search for their balance
when interpreting law is defined as well. When balancing the results that were obtained
using the proposed means of thoughtful disquisition of legal text with the help of the
systematic approach, and applying the above mentioned means in a complex, courts are
able to implement their functions that cannot be performed confining only to the

interpretation of the content of legal rules established by legislature.
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TEISEJO VAIDMUO AISKINANT TEISE

Reziumeé

Darbo aktualumas ir mokslinis naujumas. Lietuvos Respublikos Konstitucijos
109 straipsnio trecioji dalis itvirtina, kad teiséjai, nagrinédami bylas, klauso tik jstatymo.
Net ir labai placiai aiSkinant savoka ,,istatymas®, biity gana sudétinga teigti, jog teismas
yra teis¢ kurianti, o ne ja taikanti institucija, todél teiginys, kad teis¢ja saisto teise,
priimamas kaip aksioma. Problema kyla d¢l to, kad tai, kas yra tas ,,istatymas‘ ir ka jis
reiSkia, kiekvienu konkreciu atveju turi pasakyti byla nagrinéjantis teis¢jas. Spresdamas
konkrety teisini ginca teis¢jas veikia kaip oficialus teisés normy aiSkintojas, kurio
aiSkinimas lemia ginco baigti. Teis¢jy atlickamas teisés interpretavimas yra ypatingas ir
del to, kad gali buti jpareigojantis ne tik Salims, bet — per formuojama teismy praktika —
ir visuomenei. Taigi sukurdamas normatyvini teksta istatymy leid¢jas deleguoja teis¢jui
galia pateikti privaloma tokio teksto aiSkinima.

Atsizvelgiant { tai reikia pripaZinti, kad teiséjo pateikiamas teisés aiSkinimas igyja
kitokia prasme, kartu atveria erdve interpretaciniam Zaismui ir iSkelia daugybe su teiséjo
atlickamu teisés aiSkinimu susijusiy klausimy: koks turi biiti teiséjas savo kasdieniame
darbe nagrinédamas bylas ir aiSkindamas neapibrézto turinio teisés normas — aktyvus ar
pasyvus, ieSkantis istatymo racionalumo, ar i{statymo normas taikantis beatodairiskai,
nesusimastydamas? Sia problema buty galima suformuluoti vienu klausimu: kaip teiséjas
turi taikyti teis¢ — mechaniSkai ar kirybiSkai? Teisés aiSkinimas teis€jui nagrinéjant
bylas yra neiSvengiamas, taciau riba tarp teisés aiSkinimo ir kiirybos kartais yra labai
nezymi, tod¢l butina tirti, kada teisés aiSkinimas tampa kiiryba ir kaip sumaZinti tokiy
atveju, kaip tai riboti.

Be to, minéta, 1§ teismo reikalaujama vykdyti teisinguma, o tai taip pat kelia
teiséjo atlickamos funkcijos turinio klausimy: ar teisingumo vykdymas yra tik istatymy
leid¢jo sukurtos teisés normos taikymas konkreCiam atvejui, ar tai privalo biti kas nors
daugiau, pavyzdziui, teisés principy, vertybiy paieska ir gynimas, teisinio reguliavimo
tiksly igyvendinimas ir pan. Taigi teiséjas, aiSkindamasis taikomuy teisés normu turinj,
susiduria su biitinybe iSsiaiSkinti ne tik pacios teisés normos teksto prasme, bet ir

atsakyti { kitus su tuo susijusius klausimus, i§ kuriy svarbiausi trys: ar teis€s normos
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reikSme yra uZfiksuojama jos sukiirimo metu ar ji ilgainiui kinta; kiek teisés normos
reikSmes supratimo sudaro interpretatoriaus suvokimas, kiek istatymy leidéjo ketinimai
ir koks ju santykis; koks konkrecios sprendZiamos problemos ir platesnio istatymu
leidéjo tikslo santykis.

Nuo atsakymo 1 Siuos klausimus priklausys ir teis¢jo vaidmuo teismo procese bei
1§ dalies visuomenéje. Atsizvelgiant | tai Siame darbe pateikiama vieno i§ su teis¢jo
vaidmeniu susijusiy klausimy — teis¢jo ir teisés santykio, Zvelgiant i§ teisés atradimo /
kiirimo perspektyvos — analizeé. Tai aktualu, nes susije su teis¢jo galimybe aiSkinant teis¢
daryti itaka jos turiniui, o tai kartu atskleidzia viena 1S teiséjo ir istatymu leid¢jo santyki
apibiidinanciy aspekty: ar teismas yra tik istatymy leid¢jo valios ,,atradéjas* ir taikytojas,
ar istatymuy leid¢jo partneris, prisidedantis prie teisé€s turinio formavimo, ar teisés ginamy
vertybiy sergétojas ir garantas.

Tiriama problema — teisé€jo, kaip teisés aiSkintojo, vaidmuo Zvelgiant i$ teisés
atradimo / kiirimo perspektyvos — néra nauja Lietuvos teisés moksle. NemaZai §ios
problemos aspekty tirta analizuojant klausimus, susijusius su teisés aiSkinimu apskritai,
teis¢ju diskrecijos apimtimi, teisés Saltiniais, taip pat aptariant {vairias teis€s sampratas.
Dazniausiai tirti pozilirio, nepripazistancio teiséjo galios aiSkinant teis¢ kartu ja kurti,
pagrindiniai bruoZai, su juo susijusios problemos, pateikiama tokio pozitrio kritika, o
alternatyviis modeliai, pripaZistantys teiséjui galia kurti teisg arba suteikiantys jam laisve
aiSkinant teis¢ remtis ne vien istatymy leidéjo sukurtomis teisés normomis, taciau ir
teis€s principais, teisés ginamomis vertybémis, ar atsizvelgti i teisiniu reguliavimu
siekiamus tikslus, pateikiami kaip biidai spresti pozityvistinio modelio, nepripazistancio
teis¢jo galios teisés normas aiSkinti kiirybiSkai, nepakankamumo problemas, placiau ju
neanalizuojant. Kita vertus, pastebima tendencija, kad ir Lietuvoje vis daZniau teiséjui
pripazistama ne tik formalaus teisés taikytojo funkcija, bet ir kiirybisko interpretatoriaus
vaidmuo, bei pazymimas teismuy aktyvumo didinimo poreikis, interpretacijos laisveés
plétojimas. Taip pat yra autoriy, nesutinkanciy su poziiiriu, kad teis¢jas gali buti ne tik
teisés normy aiSkintojas, bet ir prisidéti prie jos kiirimo.

SalygiSkai visus su nagrinéjama tema susijusius Lietuvoje atliktus mokslinius
tyrimus buty galima skirstyti { dvi grupes — viena grupé tyrimy susijusi su bendromis
teisés aiSkinimo problemomis, kita — su teis¢jo veikloje kylanciais klausimais, jo

santykiu su jstatymy leidéju atskleidZiant teisés turini, su teisminio precedento teisine

30



galia ir pan. Siuo darbu siekiama apibendrinti fragmentinius, konkredioms teisés

aiSkinimo problemoms skirtus tyrimus, juos susieti su bendru poziiiriu | teis¢ja kaip

teis¢s aiSkintoja, bei susitelkti biitent 1 teis¢jo ir teisé€s turinio santyki, zZvelgiant i§ teisés
atradimo / kiirimo perspektyvos, kartu atskleidZiant nuo to priklausantj platesni teiséjo
vaidmens suvokima Siuo aspektu, santykio su istatymy leidéju pozitriu.

Darbo tikslas yra iSnagrinéti ir palyginti skirtingus teis¢jo vaidmens aiSkinant
teis¢ modelius, Zvelgiant i§ teisés atradimo / kiirimo perspektyvos, ir patikrinti hipotezes,
kad: 1) teiséjo vaidmuo aiSkinant teis¢ negali biiti tiksliai apibréziamas, nes priklauso
nuo to, kaip kiekvienu atveju suprantama pati teise; 2) teiséjo vaidmuo aiSkinant teisg
priklauso nuo to, kokiais teisés aiSkinimo metodais ir biidais jam pripazistama galia
naudotis Siame procese; 3) teis¢jo atlickama teisés kiiryba jos aiSkinimo metu yra
neiSvengiama.

Siekiant Sio tikslo, 1Skelti tokie uzdaviniai:

1. IStirti ir jvertinti pozityvistini teiséjo vaidmens aiSkinant teis¢ modeli, kuriame
teis¢jas laikomas iSimtinai istatymu leidéjo itvirtintos teisés normos aiskintoju,
1Sryskinti §io modelio nepakankamuma ir to priezastis.

2. I8tirti 1r pvertinti pozityvistiniam teis¢jo vaidmens aiSkinant teis¢ modeliui
alternatyvius poziiirius, pabréZiant priemones, kuriomis sitiloma Salinti pozityvistinio
teiséjo vaidmens aiSkinant teis¢ modelio nepakankamuma.

Tyrimo objektas — tai teis¢jo igaliojimai (diskrecija) aiSkinant teis¢ daryti jtaka
jos turiniui. Darbe nagrinéjamas teiséjo, kaip konkrec¢ias bylas nagrin¢jancio valstybés
pareigiino, poveikis ir jo veiklos reikSmé nustatant neaiSkios teisés normos turini,
zvelgiant 1 §] teisés normos turinio nustatymo procesa 1§ teisés kiirimo / atradimo
perspektyvos.

Salygiskai gali buti iSskiriami trys skirtingi poZzitriai 1 tai, koks teis¢jy vaidmuo
aiSkinant ir taikant teisg, Zvelgiant i§ teisés atradimo / kiirimo perspektyvos. Tai yra,
siekiant patogumo, visas mokslines teorijas, susijusias su teiséjui keliamais uzdaviniais
bei jo atlieckamu vaidmeniu minétu poziiiriu, galima salyginai suskirstyti 1 tris dideles
grupes: 1) klasikinis poziiiris; 2) realistinis poZiiiris; 3) socio-ekonominis arba socialinio
teisingumo pozitris. Taip pat Sios grupés gali biiti pavadintos atitinkamai riboto teiséju
sprendimy priémimo modeliu, laisvo teiséju sprendimy priémimo modeliu bei

racionalaus teis¢€jy sprendimy priémimo modeliu. Pagrindinis kriterijus, kuriuo remiantis
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skiriamos $ios teorijy grupé€s, yra pozilris 1 tai, ar teis¢jas spresdamas teisinius gincus
kuria teisg, ar yra tik istatymy leidéjo iSleisty teisés normy taikytojas, ar uzima kokia
nors tarping vieta tarp Siy kraStutinumy. Taigi 1§ esmés visus pozilirius 1 teis¢jo ir teis€s
santyki galima iSdéstyti vienoje eil¢je tarp dvieju kraStutinumuy: vienoje pus€je biity
klasikinis poziiiris, nepripazistantis teis¢jui galios kurti teisg, o prieSingoje spektro
pus¢je pozilris, suabsoliutinantis teis¢jo vaidmeni, o pacia teis¢ tapatinantis su tuo, ka
daro teismai. Zinoma, tarp §iy dvieju krastutiniy poliy yra daugybé teoriju, ieskanciy
viduriniojo kelio. Atsizvelgiant i tai, kad neymanoma ju visy aptarti ar bent paminéti, bus
pateikiami rySkiausi tam tikry poziciju pavyzdziai, aptariami pagrindiniai jy bruoZai,
iSrySkinami pranaSumai ir trilkumai, tolesni teorijy ir pozitriy skirstymo klausima
paliekant atvira.

Apibréziant tyrimo objekta, bitina pazyméti tai, kas Siame darbe néra tiriama.

Pirma, nesiekiama atspindéti visy galimy pozitiriy 1 teiséjo veikla aiSkinant teise,
nes tokie poziliriai, kaip ir teis€s sampratos, néra baigtiniai.

Antra, atsizvelgiant i1 darbo objekta ir | esamus tyrimus, fragmentiskai
atskleidzianius tam tikras praktines teisés aiSkinimo teismuose problemas, be to,
tvertinus tai, kad kiekvienos konkreCios bylos sprendimas taip pat yra susijgs su joje
nustatytais konkreciais teisiniais faktais, samoningai siekiama pateikti iSimtinai teoring,
bendraja teiséjo vaidmens aiSkinant teis¢ analiz¢. D¢l to néra analizuojami nei teismu
praktikos, nei konkreCiy valstybiy teisinio reguliavimo, teismy pateikiamy konkreciy
teisés normy aiSkinimo ar pan. pavyzdZziai.

Trecia, minéta, kad Siame darbe nebus tiriama teisés Saltiniy problematika, taigi ir
teismy precedenty galios bei reikSmeés klausimai.

Ketvirta, pazymétina ir tai, kad nagrinéjamai darbo temai néra aktualus ir teismuy,
kuriuose atlickamas teisés aiSkinimas, instanciju klausimas. Teis¢ aiSkinti turi kiekvienas
konkrec¢ia byla nagrinéjantis teis¢jas, o auksStesnius teismus pasiekiancios bylos pradeda
,.kelia” nuo pirmosios instancijos. Zinoma, i§ esmés skiriasi jvairiy instanciju teismy
pateikiamy iSaiSkinimy galia ir jtaka teisinei sistemai, nes teisminiais precedentais ar
autoritetingomis nuomonémis laitkomi auks$¢iausiy teismy iSaiSkinimai, be to,
auk$c¢iausiy teismy sprendimai yra daug lengviau prieinami, nes vieSai skelbiami, 18
karto isiteis¢ja. TacCiau Sio darbo tyrimo objektas — teiséjo igaliojimai aiSkinant teisg

veikti jos turinj, teisé¢jo galia naudotis tam tikrais teisés aiSkinimo biidais, tai yra
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kiekvienam teiséjui iSkylan¢ios problemos, susidiirus su situacija, kai tam tikros
taikytinos teisés normos turinys yra neaiSkus ir néra konkreCiy ir neabejoting galia
turin€iy Saltiniy ji nustatyti.

Penkta, darbe néra aktuali problema, susijusi su tuo, kada teis¢jas turi aisSkinti
teisg: ar teis¢ turi biiti aiSkinama kiekviena karta ja taikant, kiekvienoje byloje. D¢l
aiSkumo tik verta paminéti, kad Siuo klausimu galimos kelios pozicijos. Pirma, kad teisés
normga aiskinti reikia tada, kai ji néra aiSki, todél teis¢jas kiekviena karta, susidiirgs su
neaiskia teisés norma, turi naudoti teisés aiSkinima, kaip jis suvokiamas anksc¢iau aptarta
siauriausia prasme. D¢l to pripazistama, kad ,,kai kuriais atvejais teisés aiSkinimas gali
biiti ir nereikalingas, jei taikytina teisés norma yra aiSki ir jos prasmé nekelia abejoniy
tiek lingvistiniu, tiek kitais pozitriais. Taigi tokiu atveju pripaZistama, kad reikia aiSkinti
tik neaiSkias teisés normas. Antra, gali biti teigiama, jog teisés norma, kaip loginé
konstrukcija, kuria operuoja subjektas, turi biti iSreikSta teisés Saltinyje, o véliau vél
tapti logine konstrukcija, suvokta teisés normos adresato, tod¢l aiskinimosi arba
suvokimo procesas vyksta visada, kai siekiama vykdyti teisés reikalavimus. Tvirtinama,
kad isivaizdavimas, jog tam tikros teisés normos gali biiti atrandamos ir suvokiamos be
aiSkinimo procediros, téra iliuzija, nes teisés aiSkinimas yra neiSvengiamas ir biitinas
teis¢s reikalavimu vykdymo etapas, o teisés normos teksto aiSkumas nepaneigia
interpretavimo  biitinybés. Sudétingomis situacijomis teis¢ taikantis subjektas,
ieSkodamas teisingo sprendimo, kartu ieSko atsakymo dé¢l konkreciy teisés normy ir
principy turinio, remiasi ne tik formaliosios logikos taisyklémis, bet kartu analizuoja ir
socialiniy santykiy turinj, teisinio reguliavimo visuma, vadovaujasi vienais ar Kkitais
vertybiniais kriterijais, ieSko racionalios skirtingy teisiniy vertybiy pusiausvyros. IS
esmés galima teigti, kad teisés aiSkinimas, suvokiant ji anksCiau aptarta siauriausia
prasme, laikomas teis¢jo veikloje reikalingu ne visais atvejais, o teisés aiSkinimas antra
prasme — siauresne — reikalingas visada, tik ne visada teis¢jas turi galig ji placiai naudoti,
tai priklauso nuo teis¢jui suteikiamo vaidmens teisés aiSkinimo veikloje. Vis délto Siame
darbe nagrin¢jant teiséjo vaidmenj aiSkinant teis¢ $i diskusija néra aktuali, nes jos
nagrin¢jimas galéty pateikti atsakyma i klausima, kaip daznai teiséjas turi aiSkinti teise,
taCiau niekaip nedaro itakos paties teiséjo vaidmeniui Siame procese.

Darbe aptariami klausimai, susij¢ su teis¢jo galiomis ir jy ribomis, visuomenéje

daznai yra politinés diskusijos objektas. Taciau S§is ,,politiSkumas® neturéty bati
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priezastis neieSkoti moksliniy metody analizuoti aptariama reiSkini. D¢l to darbe néra
placiai tiriamos teis€¢jo galiy, zvelgiant 1§ valdziuy padalijimo doktrinos pozicijos, ar
teismy aktyvizmo problemos, o Sie klausimai nagrinéjami tik tiek, kiek tai aktualu
atlickant teisés aiSkinimo teisme analize, Zzvelgiant 1§ teisés atradimo / kirimo
perspektyvos, tai yra nagrin¢jant teiséjo galias kurti teisés normas jy aiSkinimo procese.
Darbo struktiira. Darbo struktiira lemia tai, kad teis¢jo vaidmens aiSkinant teis¢
analiz¢ pateikiama pereinant nuo vieno kraStutinio poziiirio prie kito: kaip jau buvo
minéta, visus teiséjo vaidmens aiskinant bei taikant teis¢ modelius biity tiksliau iSdéstyti
vienoje eiléje tarp dvieju kraStutinumuy — vienoje pus€je yra teorijos, nepripazistancios
jokios teis¢jo kiirybinés veiklos, kitoje — suabsoliutinanios teis¢jo vaidmeni ir
teigiancios, jog teis¢ ir yra tai, ka daro teismai. AtsiZvelgiant i tai darbe déstomos
pozicijos, pradedant nuo nepripazistan€iy teis€¢jui galios kurti teis¢ ja aiSkinant ir
baigiant teisinio realizmo atstovy koncepcija, kad teis¢jas yra tikrasis teisés kiir¢jas.
Pazymétina, kad radikaliy teoriju néra daug, todé¢l paprastai teis¢jo veikla suvokiama
kaip esanti kur nors viduryje tarp Siy krastutiniy — teisés atradimo ir kiirimo — poliy.
Pirma darbo dalis ,,Pozityvistinis teisé¢jo vaidmens aiSkinant teis¢ modelis ir
jo nepakankamumas* skirta aptarti tradiciSkai pripazistama teis¢jo vaidmens aiSkinant
teis¢ suvokimo modeli, pagal kuri teis¢jas laikomas iSimtinai istatymu leid¢jo sukurtos
pozityviosios teisés aiSkintoju, neturinCiu galios jos kurti. Analize, atskleidZianti
pagrindinius pozityvistinio poZiiirio { teis¢jo vaidmeni aiSkinant teis¢ bruoZus, atlickama
aptariant kelis svarbiausius tokio pozilirio ramscius: teisinio pozityvizmo atstovy
pateikiamas teisés sampratas ir teis¢jo vaidmens suvokima jose, valdZios padalijimo
doktrinos itaka ir teisini formalizma kaip pozityvistinio poZitrio i teis¢jo vaidmeni
aiSkinant teis¢ pagrinda. Taip pat Sioje dalyje nagrin¢jamos pagrindinés prieZastys,
lemiancios, kad pozityvistinis teis¢jo vaidmens aiSkinant teis¢ modelis néra pakankamas,
nes nepateikia atsakymy i1 visus teis¢jo veikloje aiSkinant teis¢ kylancius interpretacinius
klausimus, ypaC sunkiosiose bylose. Nagrin¢jant pozityvistinio modelio
nepakankamumo prieZastis aptariamas logikos nepakankamumas aiSkinant pozityviosios
teisés normas ir siekiant pritaikyti konkrecia teisés norma byloje; analizuojamos
didZiosios prielaidos — teisés normos — turinio nustatymo problemos: kalbos ir
interpretavimo taisykliy neapibréZtumas, teisinio teksto kiréjo ribotumas ir jstatymu

leidybos netobulumai, visuomeniniy santykiy kaita. Taip pat nagrinéjama, kokiais biidais
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paprastai bandoma spresti Sig pozityvistinio poziiirio nepakankamumo problema, kartu
nesuteikiant teis¢jui galios kurti teisg, tai yra teiséjui iSliekant i§imtinai teisés aiskintoju,
negalinCiu perZengti aiSkinamos teisés normos ar normy sistemos teksto (turinio) riby.
Sios dalies pabaigoje pristatomas naujasis tekstualizmas — kaip pozidris, sitilantis galima
iSeit] sprendZiant pozityvistinio teis¢jo vaidmens aiSkinant teis¢ modelio
nepakankamuma, kartu nepripazistant teiséjo nei istatymy leid€jo partneriu, nei teisés
kiiréju.

Antroje darbo dalyje ,,PaieSkos uz kalbos riby* nagrinéjami pozityvistiniam
teis¢jo vaidmens aiSkinant teis¢ modeliui alternatyviis pozitiriai, pagal kuriuos teiséjas
negali apsiriboti pozityvigja istatymy leidéjo sukurta teise ir aiSkindamas teis¢ privalo
remtis kuo nors, kas yra uz teisinio teksto kalbos riby. Modeliai, kuriuose déstoma
pozicija, kad teis¢jas aiSkindamas teis¢ negali apsiriboti vien teisés norma ar
pozityviosios istatymy leid¢jo sukurtos teisés sistemos rémais, skirstomi i tris grupes ir
atskirai aptariama kiekviena grupé.

Pirma grupé¢ — tai poziiiriai, pripaZistantys, kad teis¢jui aiSkinant teisg, jo laisve ja
kurti ir spresti ginus savo nuoziiira yra ribota, nes yra tam tikri veiksniai, suteikiantys
siai veiklai objektyvumo bei ribojantys teis¢jo vykdoma interpretacija. Siai grupei
priskirtini modeliai bendrai gali biiti vadinami turininguoju teisés aiSkinimu, kai teis¢jas
laikomas jstatymy leid¢jo partneriu, 1§ dalies prisidedanciu prie jos kiirybos. Turiningasis
teisés aiSkinimas pristatomas atskirai nagrin¢jant teiséjui suteikiamas priemones,
kuriomis remdamasis jis gali aiSkinti neapibréZzta teisés norma. Tokios aptariamos
priemonés — teisés principai, teisés ginamos vertybés ir teisinio reguliavimo tikslas —
suteikia teis€jui galia perZengti pozityviosios istatymy leid¢jo sukurtos teisés ribas ir
kartu uztikrina, kad teis¢jo atlickamas teisés aiSkinimas bus prognozuojamas, objektyvus
ir ribotas. Taip pat pateikiama analizé veiksniy, skatinaniy teiséju kiirybiSkuma
aiSkinant teisg, bei nagrin¢jama teis¢jo diskrecijos apimtis ir ribos turiningojo teis€s
aiSkinimo atveju.

Antra grupé aptariamy pozityviajam teis€¢jo vaidmens aiSkinant teis¢ alternatyviy
pozitriy yra tokie, kuriy Salininkai nepripazista teis¢jo galios kurti teisg, taciau teis¢jo
taikomos teisés netapatina su jstatymy leidéjo sukurta teisés normy sistema. Siuo atveju
pripazistama, kad teiséjo atliekamas teisés aiSkinimas, jei ir yra ribojamas, tai ne

taisykliy ar standarty, ne istatymy leidéjo sukurtos teisés sistemos, o tam tikry
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prigimtiniy, objektyviai egzistuojanciy vertybiy ar socialinés bei psichinés prigimties
salygu.

Tre€ia nagrin¢jamy poziliriy grupé tai pozicija, kurios Salininkai teis€¢ja mano
esant tikruoju teisés kiréju. Siuo atveju tai yra pozidris, besiremiantis teisinio realizmo
Salininky teorijomis apie teisés prigimt] ir skeptiSkai vertinantis pozityviosios teisés
taisykles. D¢l to teise yra laikoma tai, ka nusprendzia teis¢jas, taip teis¢jas tampa
svarbiausiu veikéju teisés kiirybos procese. Taip pat atskleidZziama, kad toks skeptiSkas
pozitris { istatymuy leidéjo sukurtas teisés normas kartu skatina atkreipti démesi i visiSkai
kitoki teis¢jo, kaip konkretaus ginco arbitro, Saliy taikintojo ar mediatoriaus, vaidmeni.

Darbo pabaigoje atlikti moksliniai tyrimai bei gauti rezultatai apibendrinami ir
pateikiamos pagrindinés iSvados:

1. Pozityvistinis teis¢jo vaidmens aiSkinant teis¢ modelis yra toks, kurio laikantis
teiséjas pripaZistamas iSimtinai istatymy leid¢jo sukurtos teisés aiSkintoju. Viena i$
pamatiniy §io modelio nuostaty yra tvirtinimas, kad visais atvejais yra imanomas
objektyvus teismo atliekamas teisés aiSkinimas, grindziamas jvairiy teis€s normos teksto
aiSkinimo metody naudojimu, tod¢l teiséjas, aiSkindamas teisg, nesiremia niekuo, kas
buty uz istatymy leidéjo sukurtos teisés normos kalbos ir istatymy leidéjo ketinimy riby.
Svarbiausias teiséjo tikslas tokiu atveju yra priimti racionaly, nevertybini, logiskai
argumentuota sprendima, kurj priimdamas teis€jas aiSkina ir taiko jau esama istatymu
leid¢jo sukurta teisg. Pozityvistinis poziliris 1 teis¢jo vaidmeni aiSkinant teisg
grindZiamas teisinio pozityvizmo atstovy pateikiamomis teisés sampratos teorijomis,
valdziy padalijimo doktrinos sureikSminimu ir teisiniu formalizmu kaip bazine
argumentavimo teorija. Teisinis formalizmas yra radikaliausia pozityvistinio teis¢jo
vaidmens aiSkinant teis¢ modelio forma, neigianti bet kokia teiséjo kiirybing veikla
aiSkinant teis€s normy turini, o pozityvistinis teis¢jo vaidmens modelis yra platesnis, nes
pripazista formaliojo teisés aiSkinimo nepakankamuma, sunkiyju byly egzistavima ir
teisés aiSkinimo metody svarba teis¢jo veikloje aiSkinant teisg. Esminis pozityvistinio
teis¢jo vaidmens aiSkinant teis¢ modelio skirtumas nuo teisinio formalizmo yra tas, kad
pozityvistinis pozilris | teis¢jo vaidmenj aiSkinant teis¢ pripaZista teis¢jo galia labai
ribota apimtimi perZengti aiSkinamos istatymy leidéjo sukurtos teisés normos ribas, tai
yra teis¢jui suteikiama galimybé aiSkinant pozityviosios teis€s normas remtis ne tik ju

tekstu, bet ir istatymy leidéjo ketinimy aiSkinimosi metodu, ir pildyti teisés spragas.
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2. Pozityvistinis teis¢jo vaidmens aiSkinant teis¢ modelis néra pakankamas teismo
atlickamoje teisés aiSkinimo veikloje ir negali uZtikrinti, kad teis¢jas likty iSimtinai
istatymy leidéjo sukurtos teisés aiSkintoju, nes teisés aiSkinima neiSvengiamai lemia ir
tam tikri veiksniai, esantys uz pozityviosios istatymy leid¢jo sukurtos teisés normos
teksto riby. Si pozityvistinj teis¢jo vaidmens aiskinant teis¢ nepakankamuma lemia
kelios priezasCiy grupés. Pirma, viena 1§ pagrindiniy pozityvistinio teiséjo vaidmens
aiSkinant teis¢ nepakankamumo priezas¢iy yra kalbos neapibréZtumas, su kuriuo
susijusias problemas bandoma spresti teis€s normos turinio ieSkant ,,giliau kalboje®,
taCiau sitilomi teisés aiSkinimo metodai — lingvistinis, istorinis, istatymy leid¢jo ketinimu
aiSkinimo, sisteminis — nepasSalina teis¢jo subjektyviy vertinimuy galimybés, neuzkerta
kelio teis¢jo pasirinkimams ir diskrecijai kurti teis¢ ja aiSkinant, neuztikrina
pozityvistiniam poziliriui 1 teis€¢jo veikla aiSkinant teis¢ priimtino objektyvaus ir
nuspe¢jamo teisés aiSkinimo. Anfra, néra patikimy priemoniy, kurios padéty pasalinti
pozityvistinio teis¢jo vaidmens aiSkinant teis¢ modelio nepakankamuma, atsirandantj dél
kity priezasCiy — interpretavimo taisykliy neapibréztumo, teisinio teksto kiir¢jo ribotumo,
istatymy leidybos netobulumuy, teis¢jo pareigos atsizvelgti | visuomeniniy santykiy kaita,
ir kartu uztikrinty, kad aiSkinant teis¢ nebus perZengtos pozityviosios teisés normuy
kalbos ribos, tai yra kad pozityvistinio teis¢jo vaidmens aiskinant teis¢ nepakankamumas
bty pasalintas neiSeinant uz $io modelio riby ir netekty pripazinti reik§mingesnio teis¢jo
vaidmens nei vien teisé€s aiSkintojo. Trecia, pozityvistinio teis¢jo vaidmens aiSkinant
teis¢ modelio atveju 1§ teiséjo reikalaujama priimti istatymy leidéjo nustatytas teisés
normas atitinkanti, nevertybini sprendima. Taip laikantis Sio modelio, teisé¢ atskiriama
nuo jos ginamy vertybiy, moralés nuostaty, zmogaus teisiy apsaugos siekio, todel negali
biti tikimasi, kad pagal §i model; veikiantis teis¢jas priims teisingumo, protingumo,
saZiningumo ar proporcingumo standartus atitinkant] sprendima konkrec€ioje byloje.
Teis¢jas, negalintis perZengti pozityvistinio teis¢jo vaidmens aiSkinant teis¢ modelio
riby, negali orientuotis 1 Siuos uz pozityviosios teis€s normy sistemos riby esancius
standartus ir vertybes.

3. Prigimtinés teisés doktrina, istoriné teisés mokykla, sociologiné teisés samprata
teiséjo vaidmeni aiSkinant teis¢ apibrézia kaip teisés atradimo, i§gryninimo ir saugojimo
uzduoti, taCiau nepasitlo priimtino sprendimo biido, kaip biity galima jveikti

pozityvistinio teis¢jo vaidmens aiSkinant teis¢ modelio nepakankamuma, kartu
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uztikrinant teisés aikinimo teisme apibréZtuma ir nuspéjamuma. Sie poZifiriai
nepripazista teis¢jo teisés biiti kiir¢ju, kaip ir pozityvistinis teis¢jo vaidmens aiSkinant
teisés modelis, o teis¢jo atliekama teisés aiSkinima suvokia kaip i§ esmés objektyviy, nuo
zmogaus valios nepriklausanc¢iy, istatymu leidéjo nekontroliuojamai susiformavusiy
teisés taisykliy nustatyma ir taikyma konkre¢iam gyvenimo atvejui. Siuo atveju teisé¢jas
aiSkindamas teis¢ yra ribojamas jau tartum egzistuojancios tobulos teisés, susiklos¢iusios
tvarkos ar socialinés aplinkos fakty, taCiau tai neuZtikrina teis¢jo atlieckamo teisés
aiSkinimo apibréztumo, nes toks teiséjo atliekamas teisés ,,atradimo®, ,,iSgryninimo* ar
laikymosi veiksmas, kai néra aiskiy tokios teisé¢jo veiklos standarty, biidy ir turinio,
neparodo teis¢jo realiai vykdomo vaidmens formuojant konkre€iu atveju taikytino
teisinio reguliavimo turini.

4. Teis¢jas pripazistamas teisés konkreciam atvejui kiiréju tuo atveju, kai teis¢jo ir
teis¢s santykis, Zvelgiant 1§ teisés atradimo / kiirimo perspektyvos, suvokiamas teisinio
realizmo siilomu budu. Siuo atveju pozityvistinio teiséjo vaidmens aikinant teise
modelio nepakankamumo problema néra aktuali, nes, pripaZinus teis¢ja teisés
konkrec¢iam atvejui kiir¢ju, istatymy leidéjo sukurty teisés normy turinio nustatymo
klausimas néra toks reik§mingas. Sis teisiniu realizmu gristas poziiiris i teis¢jo ir teisés
santyki, Zvelgiant i§ teisés atradimo / kiirimo perspektyvos, priimtinas tokiu atveju, jei 18
esmeés biity keiCiamas pozilris 1 teis¢jo atliekamas funkcijas aiSkinant teisg ir apskritai
nagrin¢jant bylas: pagrindiniu teis¢jo uzdaviniu turéty tapti pasalinti konkrety konflikta,
i§spresti gin€a Salims priimtinu biidu, nesureikSminant to, kokias priemones teis¢jas
naudoja $iai uzduociai atlikti.

5. Teis¢jas neiSvengiamai turi biiti pripazistamas istatymy leid¢jo partneriu, teisé€s
ginamy vertybiy saugotoju ir garantu, tam tikra apimtimi kiirybiSkai prisidedanciu prie
teis€s turinio formulavimo, todél priimtiniausias teiséjo vaidmens aiSkinant teis¢ modelis
yra teis¢jo galios naudotis turininguoju teisés aiSkinimu pripazinimas. Turiningasis teisés
aiSkinimo biidas, integruojantis jvairias Sio aiSkinimo ,,atmainas‘“ (teisés aiSkinima,
remiantis teisés principais, teis€s ginamomis vertybémis, teisinio reguliavimo tikslais),
suteikia galimybg iveikti pozityvistinio teis¢jo vaidmens aiSkinant teis¢ modelio
nepakankamuma, kartu uZztikrinant apibrézta ir prognozuojama teis¢jo atlieckamo teisés
aiSkinimo rezultata. Turiningasis teisés aiSkinimas suteikia teiséjui galia aiSkinant teisg

perZzengti teisés normos teksto ribas ir remtis kazkuo, kas yra uZ normos kalbos riby,
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taCiau tokios teis¢jui suteikiamos teisés aiSkinimo priemonés taip pat riboja teis¢jo
atlickama kiirybiSkaji teisés aiSkinimg ir suteikia Siam aiSkinimui objektyvumo. Tokios
pozityvistinio teiséjo vaidmens aiSkinant teis¢ modelio nepakankamuma padedancios
tveikti ir kartu teiséjo kiiryba ribojancios priemonés yra teisés principai, teisés ginamos
vertybés ir bltinybé atsizvelgti 1 teisinio reguliavimo tikslus ar padarinius (funkcinis,
teleologinis teisés aiSkinimas, socialiné inZinerija, pragmatiné jurisprudencija).
Pagrindinis turiningojo teisés aiSkinimo bido trikumas yra tas, kad Sios teiséjui
suteikiamos priemonés, naudojamos po viena, dél ivairiy priezasCiy atveria teis€jui teises
kiirybos galimybes, neuztikrindamos jos ribojimo, teisés vieSpatavimo ir galimybés
prognozuoti teismy sprendimus. D¢l to turiningasis teisés aiSkinimas pozityvistinio
teis¢jo vaidmens aiSkinant teis¢ modelio nepakankamumo jveikimo buidu tampa tik tada,
kai taip pat nustatoma teis¢jo pareiga aiSkinant teis¢ minétas turiningojo teisé€s aiSkinimo
priemones derinti ir ieSkoti juy pusiausvyros. Pasitelkg sistemini pozituri derindami
turiningojo teisés aiSkinimo siilomomis priemonémis gautus teisés aiSkinimo rezultatus
ir minétas priemones kiekvienu atveju taikydami kompleksiskai, teiséjai gali atlikti jiems
keliamas uzduotis, kuriy atlikti neimanoma apsiribojus vien istatymy leid¢jo sukurty

teisés normy teksto turinio aiSkinimu.
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