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INTRODUCTION. The problem concerning the limits of the possibility to limit the
exercise of fundamental rights raises a lot of discussion both in theoretical debates about
the nature of human rights and in searching for solutions when dealing with conflicts of
different fundamental rights or conflicting individual and public interests. At the same
time, the existence of the possibility to place certain limitations on the exercise of
fundamental rights should be seen as inevitable, taking into account the fact that each
person exists in the social space, therefore unlimited exercise of individual rights might
lead to violations of other person's rights or even endanger the existence of the society.
As A. Barak has noticed, the very idea of individual rights assumes the existence of a
human society, as well as coordination and therefore limitation on the wants and needs
of its members, for "Robinson Crusoe never needed constitutional or other rights"?.
Meanwhile, addressing the issue of situations calling for limitations on the exercise of
certain rights, variations of the "harm principle”, as formulated by J. S. Mill and
providing that “the only purpose for which power can be rightfully exercised over any
member of a civilized community, against his will, is to prevent harm to others"?, are
usually employed. In the context of limitations on fundamental human rights, Mill's
proposition can be paraphrased in saying that individual rights can be limited in order to
protect the rights of other individuals, conceiving those rights both as individual and
common good. At the same time, the possibility of limiting individual rights is closely
linked to the need of striking a balance between the conflicting rights or individual and
public interests. The principle of proportionality, representing "the notion that the
individual lives within a society and is part thereof; that the very existence of that society
[...] may provide a justification to the limitation of human rights through law that are

proportional®

iIs commonly employed as an instrument for striking this balance. In
many legal systems this principle has acquired the status of a fundamental principle of
law and plays an important role in developing and implementing the law. Therefore,
today the principle of proportionality is widely applied both by national and international
institutions facing the task of achieving the balance of conflicting rights and/or interests.

Principle of proportionality, though not directly written into the text of the

! BARAK, A. Proportionality: Constitutional Rights and Their Limitations. Cambridge: Cambridge University
Press, 2012, p. 165.

2 MILL, J. S. On Liberty. Penguin Classics, 1974, p. 22.

® BARAK, A, op. Cit., p. 165.



European Convention on Human Rights and Fundamental Freedoms (thereafter - the
Convention, ECHR), has become an inseparable part of the case law of the European
Court of Human Rights (thereafter - the Court, ECtHR) as the question of proportionality
is relevant to the absolute majority of cases decided by the ECtHR. However, though the
application of this principle dates back to the very first cases decided by the Convention
institutions, the way this principle is applied continues to raise a lot of questions and
fuels academic discussion. Legal scholars and commentators tend to disagree on almost
every aspect relating to the application of this concept by the ECtHR: different positions
are expressed as to the structure of proportionality test as applied by the ECtHR as well
as the content of different elements of the test, their interaction and importance.
Therefore, despite numerous studies dedicated to the topic of proportionality in the case
law of the ECtHR, issues relating to the application of this principle are referred to as

"4 sometimes leading to certain scepticism as to conclusions

"heavy with uncertainty
reached by way of application of this principle or even perception of the application of
this principle as "a fog that obscures what ultimately may be a results-oriented
analysis". Existing contradictions in academic debate served as a main inspiration to
conducting a thorough research, covering a vast field of case law, in order to clarify as
least main concepts applied by the ECtHR in the process of interpretation and

application of the Convention.

SCIENTIFIC PROBLEMS ADDRESSED. The subject matter of this dissertation is
the concept of proportionality and the main features of its application by the ECtHR
when interpreting and applying individual rights enshrined in the Convention and its
additional Protocols. Taking into account the existing academic controversies shortly
mentioned in the Introduction and explicitly shown in Chapter 2 of this dissertation, the
scientific problems addressed are twofold.

First of all, relying on a thorough analysis of the Court's practise, the concept and
contents of the principle of proportionality is analysed, identifying the structure of

proportionality test as applied by the ECtHR and comparing it to the tripartite

* HARRIS, D. J., et al. Law of the European Convention on Human Rights. Oxford: Oxford University Press, 2009,
p. 349.

> GUNN, T. J. Deconstructing Proportionality in Limitations Analysis. Emory International Law Review, 2005,
Vol. 19, p. 470-471.



proportionality test comprising the subtests of suitability, necessity (least restrictive
alternative) and proportionality stricto sensu (balancing). It is argued that though the
assessment of proportionality carried out by the ECtHR in a specific case may be similar
or even identical to a three-tiered proportionality test, the analysis conducted by the
Court is based on a complex balancing exercise, in the course of which relevant
circumstances characterising both the grounds for the interference and the scope of the
interference are weighted.

Particular attention in this dissertation is paid to the concepts that might be
described as inseparable from the Court's assessment of proportionality, but
paradoxically lacking comprehensive analysis of their contents in legal doctrine.
Therefore, the requirement of "necessity in a democratic society" enshrined in Articles 8-
11 of the Convention is analysed in great detail, in order to clarify the notions of
"pressing social need" and “proportionality of a specific measure” as constituting
elements of a balancing-based proportionality approach. In addition, the concept of
"relevant and sufficient reasons", which is widely applied by the Court and usually
overlooked by commentators, is explored. In order to present a coherent vision of the
main features relevant for the more clarified vision of the application of proportionality
test by the ECtHR, the analysis is not limited to Art. 8-11 of the Convention, but covers
a wide range of case law, thus enabling to identify both commonalities and peculiarities
of the application of this principle in the context of different Convention rights and to
expose the main criteria relevant to the balancing exercise performed by the Court.
Moreover, the dissertation also covers the issue of the "very essence (substance) of
rights" as applied in Court's practice, highlighting its different meanings in different
contexts.

The analysis of the concept, structure and contents of the proportionality
conducted in this dissertation is closely intertwined with the examination of factors
influencing the level of scrutiny performed by the Court. Therefore the research includes
the interaction of the principles of proportionality and subsidiarity, paying close attention
to the impact of margin of appreciation doctrine upon the proportionality assessment

conducted by the ECtHR and analysing the contents and interplay of the factors



"6 allowed to the national institutions when

determining the width of the "margin of error
making decisions involving the need to strike a balance between conflicting Convention
rights and/or other interests.

The variety of issues addressed in this dissertation help to identify the basic
features of the proportionality principle as applied by the Court, at the same time
providing a more clear and coherent picture of relevant above-mentioned concepts such
as "necessary in a democratic society", "pressing social need", "relevant and sufficient
reasons” and "the very essence of rights”, as well as highlighting the main substantive
and procedural criteria and their interaction while deciding whether the national
institutions succeeded in striking a fair (Convention compatible) balance between the
competing Convention rights and/or interests.

Bearing in mind the primary responsibility of the Contracting States to ensure the
practical and effective functioning of rights protected by the Convention, it is important
to identify the main features of proportionality assessment conducted by the ECtHR in
order to ensure better compatibility of national practice with the Convention standards in
the field of conflicting Convention rights and/or public and private interests.

On the other hand, as the aim of this research is to disclose the nature and
structure of proportionality test, as well as the main features of its application by the
ECtHR, the dissertation does not involve a detailed analysis of particularities of the
application of this principle in the context of specific Convention rights. Another group
of issues not covered in this dissertation are questions related to the distribution of the
burden of proof in respect of the question of proportionality and the assessment of

evidence.

OBJECTIVE AND TASKS OF THE DISSERTATION. This research aims to
supplement the existing academic discussion on the subject of proportionality and its
application in the case law of the ECtHR, by offering a coherency-oriented approach
towards the basic features guiding the proportionality assessment conducted by the
ECtHR, as well as to explore the contents of proportionality-related notions of "necessity

in a democratic society", "pressing social need", "fair balance", "relevant and sufficient

® YOUROW, C. H. Margin of Appreciation in the Dynamics of European Human Rights Jurisprudence. Dordrecht:
Martinus Nijhoff Publishers, 1996, p. 13.



reasons,

the very essence of rights"”, "less restrictive alternative” and to suggest the
most proper, coherency-oriented understanding of these notions. Therefore, the objective
of this dissertation is to systematically explore the concept of proportionality in the case
law of the ECtHR, revealing the characteristic features, patterns and possible future
trends of its application by this international institution.

In order to achieve this objective, the research is guided by the following tasks:

1. To examine the origins of proportionality as a fundamental principle of law, its
development and to identify the main parameters relevant to the analysis of
application of this principle by the judicial institutions.

2. To investigate the evolution of the application of proportionality in the case-law
of ECtHR, in order to identify the basic features relevant for understanding the
nature of this concept in the field of interpretation of Convention guarantees by
the ECtHR and to disclose the sphere of its application.

3. To evaluate the impact of the principle of subsidiarity on the proportionality
assessment conducted by the ECtHR and to identify the main factors determining
the level of scrutiny exercised by the ECtHR, their contents and modes of
interaction.

4. To reveal the main particularities and patterns of the application of the principle
of proportionality by the ECtHR in different contexts (such as positive and
negative obligations, relative and absolute rights) and specific Convention rights.

5. To evaluate the model of proportionality assessment employed by the ECtHR and
to identify the most proper directions for the further development of the

application of this concept.

SCIENTIFIC NOVELTY. The novelty of this research is based on the integrated
nature of analysis, covering a wide range of issues important for the understanding of the
nature and particularity of the application of the proportionality principle by the ECtHR.
Therefore, the research rejects the automatic application of theoretical schemes usually
associated with the principle of proportionality, such as a three-tiered structure, instead
immersing into a detailed empirical examination of the Court's case-law in order to grasp

the main features of proportionality assessment characteristic to this particular
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institution. For example, this dissertation explores proportionality-related concepts,
usually overlooked by the academics, such "pressing social need" applied in the context
of Articles 8-11 of the Convention, "relevant and sufficient reasons” and "the very
essence of right". Moreover, the dissertation explores the main features of
proportionality assessment in the context of Convention rights receiving less attention by
the commentators, such as the right to free elections or the right to education.

Analysis covering a wide field of case-law concerning different Convention rights
and exploration of proportionality-related concepts enabled to present a coherency-
oriented vision of proportionality in the case-law of the ECtHR. That is, while pointing
out certain incoherencies or lack of clarity in the case-law of the Court, this research
seeks to identify the most coherent ways to understand the meaning and application of
the principle of proportionality by the ECtHR. Therefore, this dissertation engages into
discussion with previous researches on the topic of proportionality, by providing
additional arguments in support of some conclusions and questioning the others by
providing alternative view.

Some ground for new studies is also provided by the constantly evolving nature of
the Court's practice. As the Court stated in a well known dictum in the Tyrer v. the
United Kingdom (1978) case, "the Convention is a living instrument which must be

interpreted in the light of present-day conditions"’

. The dynamic nature of the
interpretation of the Convention affects, inter alia, issues relevant for the understanding
of proportionality in the Court's case law. Evolution of the sphere of the application of
this concept by the ECtHR, new trends concerning factors relevant for determining the
Court's scrutiny or the growing weight of less restrictive alternatives are just a few
examples illustrating the need for constant re-evaluation and verification of earlier
findings.

Finally it is worth mentioning that this dissertation is the first comprehensive
study dedicated to the subject of proportionality in the case-law of the ECtHR in
Lithuanian legal doctrine, as previous dissertations and academic articles are either
mostly dedicated to the analysis of proportionality in other jurisdictions (i.e. EUCJ and

national courts) or the concept of proportionality as applied by the ECtHR plays only a

" Tyrer v. the United Kingdom, application no. 5856/72, ECHR judgment of 25 April 1978, Series A No. 26, p. 31.
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subsidiary role in the analysis, dedicated to specific aspects of national practice and/or
Convention law (i.e. prohibition of discrimination, the right to a fair trial or the

application of coercive measures in the course of criminal procedure).

METHODOLOGY AND SOURCES OF THE RESEARCH. In order to fulfil the
tasks of the research and to conduct a comprehensive and multifaceted study, various
scientific research methods, traditionally applied in legal analysis, are used in this
dissertation. The methods applied include both empirical and theoretical qualitative
research techniques: analysis of documents, logical, systemic, critical, linguistic,
comparative and historical analysis. These methods are applied in a combined manner.
The application of specific methods and their combinations was determined by the
nature of issues analysed and the aims of different structural parts of the research.
Empirical method of contents analysis is employed in analysing the meaning and
contents of international legal documents and judgments by the ECtHR and the EUCJ.
While applying this method, relevant words and phrases were singled out, the context of
their use was identified and the data received both related to statements expressed in
academic literature and analysed with the help of theoretical methods of research,
especially those of systemic and logical analysis (induction, deduction, analysis and
synthesis). Such a combination of methods was used in analysing almost every
theoretical and practical aspect relevant for the understanding of the meaning and
application of proportionality in the case-law of ECtHR: exploring the nature and
functions of the principle of proportionality, the structure of proportionality test, the
contents and weight of criteria relevant for the assessment of proportionality, the factors
determining the level of scrutiny applied by the Court, identifying problematic aspects
and the trends in the application of the principle, formulating generalizations,
conclusions and recommendations directed towards the clarification of problematic
notions and further development of the application of the principle in interpreting the
Convention guarantees. The critical method, combining the main elements of systemic
and logical analysis, is used in assessing the findings of other authors concerning the
meaning and application of the principle of proportionality in the case-law of the

ECtHR, in order to identify the strengths and weaknesses of the arguments presented and

12



to provide alternative view concerning specific aspects of the problems analysed. The
basic methods of research also include comparative analysis, used in order to reveal the
commonalities of the application of proportionality in different legal systems and to
identify the main parameters relevant for the analysis of the application of
proportionality, as well as to highlight the peculiarities of the meaning and application of
proportionality, characteristic to the case law of the ECtHR.

Methods of historical and linguistic analysis were applied as additional methods
of research. The historical method was applied in order to reveal the origins of the
principle of proportionality and its dissemination both on a global scale and the case-law
of the ECtHR. The relevance of this method is also determined by the dynamic nature of
the interpretation of the Convention by the ECtHR. Linguistic analysis (etymological
data, grammar and syntax rules) was applied as an additional method to identify the
meaning of polysemantic concepts employed by the ECtHR while conducting

proportionality analysis.

The main source of the present research is the jurisprudence of the ECtHR.
Taking into account the plenty of judgments and decisions adopted by the Court?, special
attention is given to the Grand Chamber judgments adopted in cases rising "serious
questions affecting the interpretation or application of the Convention or the Protocols

thereto, or a serious issue of general importance"®

. Another category of cases attracting
particular attention in this study consists of recent judgments of the Court, reflecting the
newest trends relevant for the understanding of main tendencies in the field of
application of the principle of proportionality.

The analysis of primary sources is supplemented with the examination of
academic literature - textbooks, monographs, studies, scientific articles and conference
materials. All scientific publications analysed in this dissertation can be divided into two
groups: literature whose primary object is the analysis of the principle of proportionality
and literature where the issue of proportionality is given more or less attention as one of

the aspects of the research.

& See ECHR Overview 1959-2012. Strasbourg: European Court of Human Rights, 2013, p. 3-4.
° European Convention on Human Rights as amended by Protocols Nos. 11 and 14, Art. 30 and 43.
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The first group includes publications analysing the concept and application of the
principle of proportionality in different jurisdictions: the ECtHR, the EU law, national
constitutional and administrative law, as well as studies of a general nature, analysing
the origins and nature of the principle of proportionality as a fundamental legal principle,
without confining the analysis to a specific context. Especially helpful for the perception
of the tripartite concept of proportionality and the main theoretical problems of its
application was a monograph by A. Barak Proportionality: Constitutional Rights and
Their Limitations (2012) where, based on comparative analysis, not only the contents of
the three-tiered proportionality test is analysed in great detail, but also theoretical
premises of the application of this principle are presented and various forms of critique
directed towards the application of this principle are discussed. Plenty of useful
information concerning the origins of the principle of proportionality, the development
of a three-tiered proportionality test and the main features of application of this principle
by the German Constitutional Court was drawn from the scientific articles of Erik Engle,
Moshe Cohen-Eliya and Ido Porat, Alex Stone Sweet and Jud Matthews, Dieter Grimm
and Bernhardt Schlink.

Naturally, of particular value for the current research were publications analysing
different aspects of proportionality in the case-law of the ECtHR, as they provided many
thoughts and helped to identify the most problematic issues related to the subject matter
of this dissertation. Extensive and outstanding research concerning the meaning and
application of the principle of proportionality by the ECtHR was carried out by Jonas
Christoffersen in his monograph Fair Balance: Proportionality, Subsidiarity and
Primarity in the European Convention on Human Rights (2009) and by Sebastian van
Droogenbroeck in his monograph La proportionnalité dans le droit de la Convention
Européenne des Droits de [‘homme: prendre l'idée simple au sérieux (2001). Studies of
lesser volume dedicated to the issue of proportionality in the case-law of the ECtHR,
including publications by Marc-André Eissen, Jeremy McBride, Julian Rivers, Francoise
Tulkens and Olivier de Schutter were also very helpful when gathering information on
different aspects of proportionality test as applied by the ECtHR.

The second group of literature includes publications where the issue of

proportionality constitutes only one of the aspects researched. This group includes
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commentaries of the Convention, handbooks and surveys of different spheres of the
ECtHR case-law, as well as literature analysing issues of relevance for the understanding
of certain aspects of the meaning and application of the principle of proportionality, i.e.
the principle of subsidiarity, the margin of appreciation doctrine or the concept of
positive obligations.

Being an important principle of the interpretation of the Convention, the principle
of proportionality and its application in the context of different Convention rights is
more or less extensively discussed in all the textbooks and commentaries on the
Convention system. Though such studies usually do not provide detailed and systematic
analysis of the concept of proportionality, they supplied a considerable part of initial
information concerning the application of proportionality by the ECtHR and enabled to
identify the prevailing doctrinal opinions on the issue. Particularly helpful was well-
known seminal textbook Law of the European Convention on Human Rights (2009) by
David Harris, Michael O‘Boyle, Collin Warbrik and others, as well as Theory and
Practice of the European Convention on Human Rights (1998) by Pieter van Dijk and
Godefridus van Hoof, Taking a Case to the European Court of Human Rights (2011) by
Philip Leach and The European System for the Protection of Human Rights (1993) by
Ronald St. John Macdonald, Franz Matcher, Herbert Petzhold and others.

In order to understand the interaction of the principles of proportionality and
subsidiarity, to grasp the nature of the margin of appreciation doctrine and its influence
upon the assessment of proportionality by the ECtHR, monographs The Margin of
Appreciation in International Human Rights Law: Deference and Proportionality (2012)
by Andrew Legg, The Margin of Appreciation Doctrine and the Principle
of Proportionality in the Jurisprudence of the ECHR (2002) by Youtaka Arai-Takahashi
and Margin of Appreciation in the Dynamics of European Human Rights Jurisprudence
(1996) by Howard Yourow, as well as publications by George Letsas, Dean Spielmann

and Danuté Jociené proved to be critically important sources of information.
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MAIN CONCLUSIONS

1. The nature of the principle of proportionality is twofold, as this principle both
embodies the idea of harmony between the conflicting legal values and functions
as an instrument employed to achieve this aim. As applied in the case-law of the
ECtHR, the principle of proportionality could be generally defined as an
instrument stemming from the idea of a democratic society, which is employed by
the Court in order to determine whether the national institutions maintained a
fair balance between the conflicting Convention rights and/or individual and
public interests. The fact that the search for a fair balance is considered as
inherent in the whole Convention determines the variety of functions performed
by this principle, revealing its multifunctional nature. It is employed both
explicitly and implicitly to determine whether the State complied with its negative
and positive Convention obligations as it is used in order to: delimit the scope of
protection provided by the Convention, including in the context of absolute rights;
to examine whether the interferences with the rights protected by the Convention
are compatible with the standards of the Convention; to determine the scope of
positive and to examine the compliance of the State with those obligations.
Moreover, in admissibility stage this principle is employed in order to determine

whether the application is not "manifestly ill-founded".

2. As a result of the subsidiary character of the Court's review and the nature of
Convention norms leaving it for the States to choose the most appropriate means
by which they would fulfil their Convention obligations, the States enjoy a certain
margin of appreciation when adopting decisions having impact upon the
possibility to exercise rights guaranteed by the Convention, including the
decisions on proportionality. The width of this margin in a particular case is
determined by the interaction of primary and derivative factors, as well as factors
overlapping with the assessment of proportionality. As some factors lead in the
direction of unity (narrow margin of appreciation) and others - in the direction of
diversity (wide margin of appreciation), the determination of the width of the

margin can be understood as a process of balancing as a result of which the most
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suitable standard of review (level of scrutiny) is determined. The application of
the margin of appreciation doctrine implies that a decision by national institutions
may deviate by a certain degree from the most optimum relation between the
competing interests, but, despite this, be accepted as compatible with the principle
of proportionality and maintaining a fair balance between those competing

interests.

. The application of the principle of proportionality by the ECtHR in the context of
negative obligations concerning relative rights is based on a complex nature of
balancing, in the course of which relevant circumstances characterising both the
grounds of the interference and its scope are weighted. A similar scheme is also
employed in the context of substantial positive obligations, especially in the case
of purposeful omission, where in determining whether a fair balance was struck
between the competing interests, both the grounds for the impugned omission and
the consequences of this omission, as well as the burden falling upon the State are

assessed.

. Though the assessment of proportionality carried out by the ECtHR in a specific
case may be similar or even identical to a three-tiered proportionality test, usually
in order to decide whether the national institutions succeeded in striking a fair
balance of counter-veiling interests the Court employs a balancing-based, non-
structured analysis of proportionality. The elements of a three-tiered
proportionality test, including the element of a least restrictive alternative are
employed in a complex manner, i. e. together with other circumstances relevant
for a particular case. Therefore the element of least restrictive alternative, which
manifests itself in the case law of ECtHR as mainly a criterion of a procedural
nature, i. e. envisages an obligation by national institutions to explore the
possibilities to adopt a less restrictive alternative and to provide clear arguments
as to their inadequacy, should not be equated with "necessity" of a tripartite test,
as a relatively independent stage of proportionality assessment. The element of
least restrictive alternative is employed in the Court's practise as one of criterions

used in order to determine whether a fair balance between the competing interests
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was struck. The balancing-based approach adopted by the Court is further
elucidated by the fact that the mainly factual criterion of least restrictive
alternative is not clearly distinguished from the evaluative criterion of "more
favourable alternative™, requiring, where possible, to adopt a less effective or a
more expensive measure in order to place lesser restrictions upon individual
rights. The weight assigned to each of these criterions in a particular case depends
upon the width of the margin of appreciation enjoyed by the state and usually
directly relates to the nature of impugned interference and its effect upon the
relevant Convention right(s). The flexibility of the scheme applied by the ECtHR
provides the possibility to resolve the issues concerning the competing
Convention rights and counter-veiling interests by giving due consideration to the
context of a particular case and the nature of competing interests by adjusting the

intensity of scrutiny.

. The requirement of "necessity in a democratic society" embodied in Articles 8-11
of the Convention is applied by the ECtHR as a test of proportionality,
encompassing a finding based upon the evaluation of factual circumstances of a
specific case proving the existence of a sufficiently weighty ground in the
Convention sense for the interference with the relevant Convention right, in order
to realise a legitimate aim identified at an earlier stage of review (pressing social
need) and that a particular restrictive measure did not constitute an excessive
limitation of a Convention right, i. e., that the impugned measure was not
excessive in comparison with the circumstances leading to its application
(proportionality of a particular restrictive measure, that is proportionality in a

narrower sense).

. The model of proportionality assessment, encompassing the examination of both
the factual grounds for the limitation, resulting in the need to protect a particular
legitimate interest, and used by the national institutions to justify the impugned
action or omission (the grounds for the limitation) and the proportionality of a
specific action or omission, is employed not only to delimit the scope of

protection provided by the Convention to relative rights and to determine the
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compatibility with the Convention of limitations placed upon relative rights, but
also in the context of rights usually referred to as "absolute”, in particular to
decide whether the lethal force used was "absolutely necessary™ and to determine
the scope of the right not to be subjected to inhumane and degrading treatment.
The contents of the elements making up the test of proportionality in the case-law
of ECtHR (the factual grounds or justification of a measure and the
proportionality of that particular measure) generally depends on the level of
scrutiny exercised by the Court and varies from the standard of "absence of
arbitrariness™ applied in some cases concerning passive aspect of the right to free
elections to the test of "absolute necessity” applied in the context of the use of
lethal force. In the context of relative rights the nuances of proportionality test
manifest themselves through the relative weight assigned to relevant counter-
veiling interests. The strictness of the test applied first of all is revealed through
the particularity of the assessment of the circumstances making up the ground for
the impugned limitation (varying from the requirement to show the existence of
"pressing social need" to the position that a decision to apply a limitation should
not be "manifestly unreasonable™) and through the attention directed by the Court
to the scope of the interference and its impact upon the relevant Convention right
(varying from the individualised approach to the impugned limitation and its
consequences for a particular person, to the assessment whether the limitation
amounted to a "general, automatic and indiscriminate restriction on a vitally

important Convention right").

7. The requirement to provide "relevant and sufficient reasons”, "very serious
reasons" or "particularly weighty reasons” showing the proportionality of the
interference should be understood not as a separate criterion of proportionality but
as an obligation by the national institutions to provide comprehensive factual
justification for their decisions constituting interferences with the Convention
rights and should be viewed in the light of primary responsibility by the State to

ensure the free exercise of rights guaranteed by the Convention.

8. The relative doctrine of the essence of rights, dominating in the case-law of the
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ECtHR does not undermine the level of protection guaranteed by the Convention
and allows to reconcile the concept of the essence of right with the evolutionary
interpretation of the Convention, as long as the application of proportionality test
precludes manifestly arbitrary limitations and limitations negating every
possibility to exercise rights guaranteed by the Convention. Moreover, the listing
of specific situations amounting to the destruction of the essence of certain rights
guaranteed by the Convention allows defining a certain minimum absolute
inviolable core of the Convention guarantees. As measures destroying the essence
of right cannot be deemed proportionate in any circumstances, the principle of

proportionality in respect of such actions is not applicable.

. Taking into account the importance of the principle of subsidiarity, the most
suitable directions for the further development of the application of the principle
of proportionality by the ECtHR is the formulation and establishment of the
"presumptions of weight" and the elaboration of specific criteria, specifying the
requirements of proportionality in specific situations, as well as adding weight to
the primary responsibility of the States to conduct an assessment of
proportionality based on the standards of the interpretation and application of the
Convention as developed by the ECtHR, when adopting decisions relating to the

negative and positive obligations stemming from the Convention.

Indication of the most problematic areas of the Court's practice in terms of
coherence and recommendations concerning further improvement of the Court's

practice:

. In order to clarify the interaction of different criteria influencing the width of the
margin of appreciation, it is recommended to follow the argumentative scheme
whereby first of all the width of the margin is determined and only then

proportionality test is conducted.

. In view of the importance of the European consensus both in deciding the width
of the margin of appreciation enjoyed by the State and in legitimising the

evolutionary interpretation of the Convention, it is recommended either to
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develop clear methodological guidelines, encompassing quantitative and
qualitative criteria in order to elucidate the width and object of comparison, or to
abandon the conception of European consensus a strong presumption towards
narrow margin of appreciation, by focusing instead upon other substantial and

procedural factors determining the width of the margin.

. It is recommended to reduce the fragmentation of the Court's practice, when
provisions relating to the contents of proportionality test and potentially relevant
to a wider field of practice are employed only in cases involving a specific State, a
specific right or its aspect. The reduction of such a fragmentation, narrowing the
possibilities of incoherent development of the Court's practice is especially
important in clarifying: a) the requirement of "legitimate aim™ and its contents; b)
the contents of the least restrictive alternative criterion and its relation to the
criterion of "more favourable alternative™; c) the conception of the essence of
right and its interaction with the principle of proportionality; d) the contents and
role of procedural requirements (safeguards) both in the context of margin of

appreciation and in proportionality assessment.
General recommendations to national institutions:

. National institutions should ensure that a decision-making process, leading to
interferences with the rights guaranteed by the Convention, encompasses effective
procedural safeguards, inter alia guaranteeing: a) the possibility of the individuals
concerned to effectively participate in this decision-making process; b) effective
judicial scrutiny, encompassing, inter alia, a detailed examination of

proportionality of the interfering measure.

. National institutions should always conduct the weighting of relevant conflicting
interests. In cases where a measure leads to an interference with a fundamental
interest protected by the Convention and/or amounts to an intense or wide
limitation of Convention rights or involves positive obligations of the State, the
assessment of proportionality conducted by the national institutions should

involve a detailed examination of the possibilities to apply a less restrictive
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measure suitable to achieve a legitimate aim, even where such measure is more

complicated or potentially less effective compared to a more restrictive measure.

STATEMENTS OF THE DISSERTATION TO BE DEFENDED

1. The principle of proportionality as employed in the case-law of the ECtHR can be
generally defined as a multifunctional instrument stemming from the idea of a
democratic society, which is employed by the Court in order to determine whether
the national institutions maintained a fair balance between the conflicting

Convention rights and/or individual and public interests.

2. The principle of proportionality in the case-law of ECtHR is interconnected with
the principle of subsidiarity and the primary responsibility of States to ensure the
practical and effective exercise of the rights guaranteed by the Convention, as the
degree of scrutiny applied by the Court in a specific case depends upon the width
of the margin of appreciation, determined by the interaction of substantial and
procedural factors relevant for a specific case. Due to the impact of margin of
appreciation doctrine a decision adopted by the national institutions may to a
certain extent deviate from an optimal balance, but still be considered as
compatible with the principle of proportionality and therefore as striking a fair

(Convention-compatible balance).

3. The model of the application of the principle of proportionality in the context of
relative rights is based on a complex balancing, in the course of which different
circumstances, revealing both the grounds for the impugned action or omission by
the State and the consequences for the rights protected by the Convention are
weighted. Therefore, the test of proportionality as employed by the ECtHR does
not follow a formal tripartite structure, though certain or all its elements may gain

material weight in a specific case or a category of cases.

4. The notion of ,,necessity in a democratic society” as employed in the context of

Articles 8-11 of the Convention should be understood as a balancing-based

22



proportionality test based on evaluation whether the particular factual
circumstances revealed the existence of a sufficiently weighty ground in a
Convention sense to apply the impugned restrictive measure and whether this

measure did not impose excessive limitations on a Convention rights.

. The most suitable directions for the further development of the application of the
principle of proportionality by the ECtHR in terms of coherence and promotion of
the primary responsibility of the States to ensure effective exercise of Convention
rights are:

a. the formulation and establishment of the “presumptions of weight" and
elaboration of specific criteria relevant for specific categories of cases;

b. adding weight to the primary responsibility of the States to conduct an
assessment of proportionality based on the standards of the interpretation
and application of the Convention as developed by the ECtHR, when
adopting decisions relating to the negative and positive obligations

stemming from the Convention.
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PROPORCINGUMO PRINCIPAS EUROPOS ZMOGAUS TEISIU
TEISMO JURISPRUDENCIJOJE (REZIUME)

Galimybés naudotis prigimtinémis teisémis riby problema kelia daug diskusijy tiek
teoriniuose svarstymuose apie Zmogaus teisiy prigimtj, tiek ir ieSkant geriausio
sprendimo susidiirus su konkre€iomis situacijomis, kuriose susikerta skirtingy asmeny
prigimtinés teis€s ar asmens ir visuomenés interesai. Pats galimybés riboti naudojimasi
individualiomis teisémis poreikis gali buti laikomas nei§vengiamu, atsizvelgiant | tai, jog
kiekvienas asmuo egzistuoja socialin¢je erdvéje, todél neribotas naudojimasis turimomis
teisémis gali lemti kity asmeny teisiy paZeidimg ar sukelti grésme visuomenés
egzistavimui. Kaip pasteb¢jo A. Barak, pati asmens teisiy id¢ja grindziama prielaida apie
egzistuojancig zmoniy bendruomeng ir jos nariy nory bei poreikiy derinimg, nes
,Robinzonui Kruzui nickada nereikéjo konstituciniy ar kokiy kity teisiy“'®. Tuo tarpu
sprendziant, kokiais atvejais valstybé gali riboti naudojimasi tam tikra teise, paprastai
pasitelkiamos dar J. S. Millio suformuluoto ,,zalos principo®, pagal kurj ,jéga gali bti
teisingai panaudota prie§ bet kurj civilizuotos bendruomenés narj tik dél vienintelio

" variacijos. Zmogaus teisiy riby kontekste

tikslo — sukliudyti jam padaryti Zalg kitiems*
Millio teiginj galima perfrazuoti nurodant, kad asmens teisés gali biiti apribotos siekiant
apsaugoti kity asmeny teises, suvokiant jas tiek kaip individualy, tiek ir kaip kolektyvinj
géri. Tuo paciu, galimybé riboti individualias teises susiejama su poreikiu nustatyti
pusiausvyra tarp konkuruojandiy teisiy ar asmens ir visuomenés interesy. Sios
pusiausvyros nustatymo instrumentu neretai tampa proporcingumo principas,
isreiskiantis idéja, kad asmuo gyvena visuomenéje ir yra jos dalis“*?, bei daugelyije
teisiniy sistemy tapgs pamatiniu teisés principu, atliekanc¢iu svarby vaidmen; kuriant ir
jgyvendinant teisg. Siandien proporcingumo principas pladiai taikomas ne tik
nacionaliniy, bet ir tarptautiniy institucijy, susidurianciy su poreikiu nustatyti

konkuruojanciy teisiy ar interesy pusiausvyra, praktikoje.

19 BARAK, A. Proportionality: Constitutional Rights and Their Limitations. Cambridge: Cambridge University
Press, 2012, p. 165.

' MILL, J. S. On Liberty. Penguin Classics, 1974, p. 68.

2 BARAK, A., op. cit., p. 165.
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Proporcingumo principas, nors ir nebiidamas tiesiogiai jtvirtintas Zmogaus teisiy
ir pagrindiniy laisviy apsaugos konvencijos tekste, yra tapgs neatsiejama Europos
Zmogaus Teisiy Teismo jurisprudencijos dalimi. Ta¢iau, nors proporcingumo principo
taikymo pradzia sietina jau su pirmosiomis Europos regioninés Zmogaus teisiy apsaugos
sistemos institucijy nagrinétomis bylomis, dar ir Siandien §io principo taikymas kelia
daugybe klausimy, nes Europos Zmogaus Teisiy Teismo jurisprudencija tyrinéjanéiy
autoriy nuomonés issiskiria beveik visais nagrinéjamo principo sampratos ir taikymo
aspektais. Neéra sutariama nei dél Europos Zmogaus Teisiy Teismo taikomos
proporcingumo testo struktiros, nei dél atskiry Sio testo elementy sampratos, jy sgveikos
ir svarbos. Tai lemia, kad, nepaisant daugybés proporcingumo tematika atlikty tyrimy, su

«13

Sio principo taikymu susij¢ klausimai apibiidinami kaip ,.kupini netikrumo*™, 0 pats

principo taikymas vertinamas nepatikliai ar net apibiidinamas kaip ,,migla, slepianti

sickiamam rezultatui pritaikyta analize“!,

Disertacijos aktualumas ir mokslinis naujumas

Sios disertacijos feoriné reikimé pirmiausia grindziama tuo, kad darbe daugiausia
démesio skiriama pirminiams 3altiniams, tai yra EZTT sprendimams, ir jy pagrindu
atlickamai detaliai plataus masto empirinei ir teorinei kokybinei Europos Zmogaus Teisiy
Teismo praktikos analizei, siekiant ne tik identifikuoti problemines sritis, bet ir nustatyti
esama Teismo praktika grindZziamus nuosekliausius Teismo naudojamy sgvoky ir
koncepcijy aiskinimo biidus bei proporcingumo taikymo praktikos raidos kryptis.

Todél disertacijoje nagrinéjami klausimai, kuriems egzistuojancioje akademinéje
literatiiroje skiriamas nepakankamas démesys, kaip kad EZTK 8-11 str. kontekste taikomo
,primygtinio socialinio poreikio* samprata bei Sio elemento sgveika su ,,proporcingumo
siekiamam tikslui“ elementu, ,,svarbiy ir pakankamy priezas¢iy“ reikalavimo turinys, taip
pat atskleidZziami proporcingumo principo taikymo praktikos ypatumai re€iau nagrin¢jamy
Konvencijos ir jos protokoly ginamy teisiy, tokiy kaip teis¢ | moksla, teis¢ i laisvus

rinkimus ar jud¢jimo laisvé kontekste, nagrinéjama proporcingumo principo taikymo

¥ HARRIS, D. J. et al. Law of the European Convention on Human Rights. Oxford: Oxford University Press, 2009,
p. 349.

4 GUNN, T. J. Deconstructing Proportionality In Limitations Analysis. Emory International Law Review, 2005,
vol. 19, p. 470-471.
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specifika absoliugiy teisiy, jtvirtinty EZTK 2 ir 3 str., kontekste. Daug démesio
disertacijoje skiriama probleminiy, nevienareikSmiskai vertinamy klausimy, tokiy kaip
maziau ribojandios alternatyvos bei teisés esmés kriterijaus vaidmuo Europos Zmogaus
Teisiy Teismo praktikoje, analizei. Darbe atsisakoma ,,automatinio* iSankstiniy teoriniy
schemy, tokiy kaip trinaris proporcingumo tyrimo modelis, taikymo pripaZinimo, siekiant
identifikuoti biitent EZTT praktikai biidinga proporcingumo principo taikymo specifika.
Pagrinda nuolatiniams Teismo praktikos tyrimams suteikia ir besivystanti EZTT
praktika. Kaip konstatavo Teismas jzymiajame dictum 1978 m. nagrinétoje byloje Tyrer v.
the United Kingdom, Konvencija yra ,,gyvas instrumentas* (angl. living instrument) ir turi
bati aiskinama atsizvelgiant j besikei¢ian¢ias realijas'®>. Toks Konvencijos aiskinimui
budingas dinamizmas lemia poreikj nuolat sekti ir tirti naujas EZTT praktikos tendencijas,
apimancias ne tik Konvencijos garantuojamy teisiy apimties, bet ir naudojimosi
Konvencijos garantuojamomis teisémis ribojimy suderinamumo su Konvencija klausimus.
PagrindZiant tyrimo naujumg Lietuvos kontekste paZzymeétina, kad tai yra pirmasis
darbas Lietuvos teisés doktrinoje, kuriame kompleksiskai analizuojami proporcingumo
principo taikymo EZTT jurisprudencijoje klausimai, nes egzistuojantys tyrimai arba
koncentruojasi ] proporcingumo testo analize nacionaliniy teismy bei Europos Sgjungos
teiséje (Sioje srityje ypatingai reikéty paminéti I. Danélienés disertacija ,,Proporcingumo
principas administracinéje teiséje” (2012)), arba Europos Zmogaus Teisiy Teismo
taikomas proporcingumo principas turi tik Salutinio objekto, pasitelkiamo analizuojant
kuria nors kita Konvencijos taikymo sritj, statusa (V. Milasitités, L. Starienés darbai).
Disertacijos praktiné reiksmé bendriausia prasme sietina su tuo, kad EZTT
jurisprudencijos proporcingumo principo taikymo aspektu tyrimai yra svarbiis siekiant
sudaryti prielaidas laikytis $ios Zmogaus teisiy ir pagrindiniy laisviy apsaugos konvencijos
laikymosi priezitirg vykdancios institucijos formuluojamy standarty nacionalingje teis¢je,
o tuo paciu — uztikrinti veiksmingesnj tarptautiniy jsipareigojimy, prisiimty ratifikavus
Zmogaus teisiy ir pagrindiniy laisviy apsaugos konvencija, vykdyma. Todél EZTT
praktikai biidingos proporcingumo principo taikymo specifikos pazinimas reikSmingas
formuojant nacionaling praktika, susijusig su Konvencijos garantuojamy teisiy apsauga bei

naudojimosi Siomis teisémis riby nustatymu, siekiant tinkamai jgyvendinti Lietuvos

5 Tyrer v. the United Kingdom, application no. 5856/72, Judgment of 25 April 1978, Series A No. 26, p. 31.
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Respublikos, kaip Konvencijos Salies, pirming¢ atsakomybe uZtikrinant Konvencijos

garantuojamas teises ir laisves.

Mokslinio tyrimo objektas, tikslas ir uzdaviniai

Disertacijos tyrimo objektas yra proporcingumo principo samprata ir taikymo
ypatumai Europos Zmogaus Teisiy Teismo jurisprudencijoje, aiskinant ir taikant
Zmogaus teisiy ir pagrindiniy laisviy apsaugos konvencijoje bei jos papildomuose
protokoluose jtvirtintas individualias teises. Siekiant kuo iSsamiau ir tiksliau atskleisti
proporcingumo sampratos ir taikymo specifika, detaliai nagrinéjama §io principo sgveika
su subsidiarumo principu ir pirmine valstybiy atsakomybe, atskleidziant valstybeés
vertinimo laisvés apimt], o tuo paciu ir proporcingumo tyrimo intensyvumg lemianciy
kriterijy turinj. Daug démesio skiriama principo taikymui ankstyvojoje Europos
Zmogaus Teisiy Teismo ir Europos Zmogaus Teisiy Komisijos'® praktikoje,
leidziancioje ,,nupisti dulkes* nuo Sio principo taikymo iStaky ir pazvelgti j pagrindinius
jau tuomet pradéjusius formuotis proporcingumo sampratos bruozus, aktualius ir
Siandieninei Teismo praktikai. Taip pat sistemiskai tiriamos principo taikymo
tendencijos jvairiy Konvencijoje ir jos papildomuose protokoluose jtvirtinty teisiy
kontekste.

Disertacijos tyrimo tikslas - sistemiSkai iSanalizuoti EZTT jurisprudencijoje
taikomo proporcingumo principo sampratg, atskleidziant Sios tarptautinés institucijos
praktikai budingg principo taikymo specifikg, désningumus ir tendencijas, bei
identifikuoti Sio principo taikymo raidos kryptis, leidZianCias nuosekliai plétoti
proporcingumo principo taikymo praktika.

Darbe néra siekiama pateikti universalig formule, kuri leisty jvertinti konkrecios
asmens teises ribojancios priemonés proporcingumg Konvencijos pozitriu, taciau
bandoma susisteminti ir i$kristalizuoti proporcingumo principo taikymo EZTT
praktikoje gaires, leidziancias geriau suvokti $io principo taikymo bruozus bei pasitlyti
nuosekly pozilirj | Sios tarptautinés institucijos praktikoje ijsitvirtinusias sgvokas

(,,butinumas demokratinéje visuomenéje*, ,,primygtinis socialinis poreikis®, ,,svarbios ir

® ki Konvencijos 11 Protokolo jsigaliojimo 1998 m., institucinj Konvencijos la1kym051 priezitiros mechanizma
sudaré dvi institucijos: Europos Zmogaus Teisiy Komlslja (isteigta 1954 m.) ir Europos Zmogaus Teisiy Teismas
(isteigtas 1959 m.).
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pakankamos priezastys®, ,teisinga pusiausvyra®), jy santyki su proporcingumo principu
bei atskleisti ] ateit] orientuotas Sio principo taikymo tendencijas. Nors analizuojant
EZTT praktika neretai atsiskleidzia proporcingumo principo turinio paZinimui svarbiy
sgvoky ir koncepcijy aiSkinimo ir taikymo skirtumai, Siame darbe orientuojamasi ne tiek
1 Siy skirtumy ar prieStaringumy akcentavimg (be abejo, jie yra paminimi), kiek i
,bendry vardikliy* Teismo praktikai svarbiais klausimais paieSka, siekiant pateikti |
nuoseklumg orientuota proporcingumo principo taikymo vizija, padedancig suvokti
pamatinius $io principo taikymo bruozus EZTT praktikoje.
Siekiant realizuoti i8sikeltg tikslg, darbe keliami ir sprendziami Sie uzdaviniai:

1. Atskleisti proporcingumo principo kilme, taikymo sklaidg ir identifikuoti
proporcingumo principo tyrimui teisminiy institucijy praktikoje aktualius
parametrus.

2. I8tirtt proporcingumo principo turinio formavimgsi ir principo taikymo sklaida
Europos Zmogaus Teisiy Teismo praktikoje.

3. Atskleisti subsidiarumo principo poveikj Europos Zmogaus Teisiy Teismo
atliekamam proporcingumo tyrimui, nustatyti proporcingumo tyrimo intensyvumag
lemiancius kriterijus, jy turinj ir sgveika.

4. Nustatyti Europos Zmogaus Teisiy Teismo praktikai bidingus proporcingumo
tyrimo ypatumus, pasitelkiamus vertinimo kriterijus ir i$tirti jy tarpusavio sgveika.

5. Identifikuoti proporcingumo principo taikymo tendencijas ir nustatyti tolesnés
proporcingumo principo taikymo raidos kryptis, leidzian¢ias nuosekliai plétoti

Teismo praktika.

Tyrimo Saltiniai, disertacijos tema atlikty tyrimy apzvalga

Pagrindinis disertacijos tyrimo $altinis yra Europos Zmogaus Teisiy Teismo
sprendimai. Atsizvelgiant j Teismo priimamy sprendimy gausa’’, prioritetiniais laikyti

Didziosios Kolegijos sprendimai, t.y. sprendimai, priimti bylose, pripazintose

Y Nuo veiklos pradzios 1959 m. iki 2013 m. Teismas priémé apie 16 000 sprendimy dél bylos esmés (angl.
judgments), nuo 2005 m. kasmet priimamy sprendimy dél bylos esmés skai¢ius virsija 1000 (2006-2009 m. Sis
skaiCius perkopé 1500, pastaruoju metu kiek sumazéjo ir 2012 m. sieké 1093 sprendimus, nes Teismas siekia esant
galimybei apjungti identiSkus pareiSkimus j vieng byla). Bendras Komisijos (panaikintos 1998 m. priimtu
papildomu protokolu Nr. 11) ir Teismo iSnagrinéty pareiskimy, jskaitant ir paskelbtus nepriimtinais bei iSbrauktus
i§ byly saraso, skai¢ius nuo veiklos pradzios iki 2013 m. sudaro 447 995. Saltinis: ECHR Overview 1959-2012.
Strasbourg: European Court of Human Rights, 2013, p. 3-4.
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kelian¢iomis sudétingus Konvencijos arba jos protokoly aiskinimo ar taikymo klausimus
arba rimtas visuotinés svarbos problemas™®. Taip pat siekta atspindéti disertacijos rasymo
metu buvusig naujausig Teismo praktika.

Greta pirminiy Saltiniy, naudotasi specialigja literatira — vadovéliais,
monografijomis, studijomis, straipsniais periodiniuose leidiniuose bei konferencijy
medziaga. Pagal nagrinéjamg objekta, tyrimui pasitelkta literatiira bendriausia prasme
galima skirstyti 1 dvi grupes: tiesiogiai proporcingumo principui skirtg literatiirg ir
literatiirg, kurioje proporcingumo principui skiriama daugiau ar maziau démesio kaip
vienam i§ tiriamo objekto aspekty.

I pirmgja grupe patenka darbai, skirti proporcingumo sampratos ir taikymo
analizei EZTT jurisprudencijoje, ES teis¢je, nacionalinéje konstitucingje bei
administracinéje teiséje, o taip pat tarpdisciplininio pobtidzio darbai, analizuojantys
proporcingumo principo turinj ir taikymo problemas, neapsiribojant §io principo taikymu
konkrecioje srityje. Trinario proporcingumo tyrimo modelio esmés bei teoriniy su $io
principo taikymu susijusiy problemy suvokimui itin pagelbéjo A. Barak monografija
Proportionality: Constitutional Rights and Their Limitations (2012), kurioje, remiantis
lyginamuoju metodu, ne tik detaliai nagrinéjamas trinario proporcingumo testo elementy
turinys, bet ir analizuojamos teorinés proporcingumo principo taikymo prielaidos bei
vertinama proporcingumo principo atzvilgiu iSsakoma kritika. Vertingos informacijos
apie proporcingumo principo kilme bei trinario modelio susiformavima, taip pat principo
turinj Vokietijos Konstitucinio teismo praktikoje suteiké Erik Engle, Moshe Cohen-Eliya
ir Ido Porat, Alex Stone Sweet ir Jud Matthews, Dieter Grimm ir Bernhardt Schlink
straipsniai.

Be abejo, daugiausia idéjy tyrimui suteiké bei identifikuoti problemines sritis
leido darbai, kuriuose nagrinéjamas proporcingumo principas EZTT jurisprudencijoje.
Vienais iSsamiausiy Sios srities tyrimy laikytina Jonas Christoffersen monografija Fair
Balance: Proportionality, Subsidiarity and Primarity in the European Convention on
Human Rights (2009) bei Sebastien van Droogenbroeck monografija La proportionnalité
dans le droit de la Convention Européenne des Droits de | ‘homme: prendre l'idée simple

au sérieux (2001). Tarp mazesnés apimties proporcingumo principo taikymui skirty

8 Zmogaus teisiy ir pagrindiniy laisviy apsaugos konvencija, i§ dalies pakeista Protokolais Nr. 11 ir Nr. 14.
Valstybés zinios, 2011, Nr. 156-7390, 30 ir 43 str.
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tyrimy, suteikusiy informacijos apie pagrindinius proporcingumo taikymo EZTT
jurisprudencijoje bruozus, pazymétini Marc-André Eissen, Jeremy McBride, Julian
Rivers, Francoise Tulkens ir Olivier de Schutter darbai.

Literatiira, kurioje proporcingumo principas figiiruoja kaip vienas i§ tyrimo
objekto elementy, galima suskirstyti j Konvencijos komentarus bei EZTT praktikos
apzvalgas, ir literatiirg, skirta konkre€iy su proporcingumo principo taikymu glaudZziai
susijusiy Teismo praktikos aspekty, tokiy kaip valstybés pozityviy pareigy koncepcija ar
valstybés vertinimo laisvés doktrina, analizei.

Proporcingumo principas, kaip vienas 1§ Konvencijos aiSkinimo principy,
pristatomas ir aptariamas visuose Konvencijos komentaruose bei apzvalginio pobudzio
Europos Zmogaus teisiy apsaugos sistemai skirtuose darbuose, kur taip pat palieCiami
vieni ar kiti §io principo taikymo aspektai skirtingy Konvencijos teisiy (teisés j pagarba
privaciam ir Seimos gyvenimui, religijos laisvés, saviraiSkos laisvés, asociacijos ir
susirinkimy laisvés, nuosavybés) kontekste. Nors tokio pobtidzio darbuose néra
sistemiSkai analizuojama proporcingumo principo taikymo problematika, dazniausiai
apsiribojant nuorodomis ] kriterijus, ] kuriuos gali biti atsizvelgiama vertinant
apribojimo proporcinguma, bei pateikiant keletg principo taikymy pavyzdziy i§ Teismo
praktikos, jie suteiké nemazai pradinés informacijos apie Sio principo taikymo praktika
skirtingy Konvencijos ginamy teisiy kontekste bei sudaré galimybe¢ nustatyti doktrinoje
vyraujanéias nuostatas proporcingumo klausimu. Sia prasme itin vertingais $altiniais
tapo Philip Leach Taking a Case to the European Court of Human Rights (2011), David
Harris, Michael O‘Boyle, Collin Warbrik ir kt. Law of the European Convention on
Human Rights (2009), Pieter van Dijk, Godefridus van Hoof ir kt. Theory and Practice
of the European Convention on Human Rights (1998), Ronald St. John Macdonald,
Franz Matcher, Herbert Petzhold ir kt. The European System for the Protection of
Human Rights (1993).

Tarp darby, skirty glaudziai su proporcingumo principo taikymu susijusiy
klausimy analizei, butina paminéti Sias monografijas: Andrew Legg The Margin of
Appreciation in International Human Rights Law: Deference and Proportionality
(2012), Youtaka Arai-Takahashi The Margin of Appreciation Doctrine and the Principle
of Proportionality in the Jurisprudence of the ECHR (2002) bei Howard Yourow Margin
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of Appreciation in the Dynamics of European Human Rights Jurisprudence (1996).
Aiskinantis proporcingumo ir subsidiarumo principo saveika bei proporcingumo tyrimo
intensyvumg lemiancios valstybés vertinimo laisvés apimties kriterijy turinj itin

pagelbéjo Danutés JoCienés, George Letsas, Dean Spielmann darbai.
Tyrimo metodika

Tyrimas atliktas taikant tradicinius teisés moksle naudojamus empirinius bei
teorinius kokybinius tyrimo metodus — dokumenty analiz¢, loging, sistemine, Kritine,
lingvisting, lyginamaja 1ir istoring analiz¢. Siekiant visapusiSkai iSanalizuoti
proporcingumo principo sampratos ir taikymo EZTT jurisprudencijoje specifika, bei
nustatyti tinkamiausias tolesnés proporcingumo principo taikymo raidos kryptis, Sie
metodai buvo derinami tarpusavyje, t.y., tatkomi kompleksiSkai. Konkretaus metodo ar
metody derinio taikyma konkreciose tyrimo dalyse 1émé nagrinéjamy klausimy specifika
bei konkrec¢ioms struktiirinéms tyrimo dalims keliami tikslai.

Empirinis dokumenty turinio analizés metodas buvo pasitelktas analizuojant
tarptautiniy teisés akty, Europos Zmogaus Teisiy Teismo bei ES Teisingumo Teismo
sprendimy turinj. Taikant §] metoda, tirlamy dokumenty tekste buvo iSskiriami tyrimui
reikSmingi zodziai, frazés, nustatomas jy naudojimo kontekstas, o gauti duomenys
susiejami su specialiojoje literatiiroje déstomais teiginiais bei nagriné¢jami taikant
teorinius analizés metodus, i$ kuriy pagrindiniais laikytini sisteminés analizés bei loginés
analizés metodai (indukcija, dedukcija, analizé ir sintez¢), naudoti nagrin¢jant 1§ esmés
visas tiek teorines, tiek praktines proporcingumo principo sampratos ir taikymo
problemas.  Siy metody pagalba buvo tiriama proporcingumo principo prigimtis ir
taikymo paskirtis, analizuojama proporcingumo testo struktiira, nustatomas
proporcingumo tyrimo kriterijy turinys, identifikuojamos proporcingumo taikymo
tendencijos, nustatomi probleminiai Teismo praktikos aspektai, formuluojami
apibendrinimai, i§vados bei rekomendacijos probleminiy proporcingumo sampratos
aspekty aiskinimui bei tolesniam principo taikymui EZTT praktikoje. Pagrindinius
sisteminés bei loginés analizés metody elementus jungianciu Kritiniu metodu naudotasi
vertinant teisés doktrinoje egzistuojancias nuostatas jvairiais proporcingumo principo

sampratos ir taikymo praktikos klausimais, nustatant stiprigsias ir silpngsias pateikiamy
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argumenty puses bei pagrindziant alternatyvy pozitri ] konkrety nagrin¢jamos
problemos aspekta. Prie pagrindiniy tyrimo metody galima priskirti ir lyginamgjq
analize, naudotg tiek siekiant atskleisti bendruosius proporcingumo principo taikymo
ypatumus  skirtingy teisés sistemy kontekste bei identifikuoti svarbiausius
proporcingumo tyrimui reikmingus parametrus, tiek ir analizuojant EZTT praktikai
budingus proporcingumo principo sampratos ir taikymo ypatumus, atsiskleidziancius
Teismui taikant §j principg skirtingy Konvencijos ginamy teisiy kontekste.

Pagalbinj vaidmen] atlickant tyrimg atliko istorinis metodas bei lingvistinés
analizés metodai. Istorinis metodas buvo pasitelktas atskleidZiant proporcingumo
principo kilme, atsiradimo prielaidas ir sklaidg tiek pasauliniu mastu, tiek ir EZTT
jurisprudencijoje. Lingvistiné analizé (etimologijos duomenys, gramatikos bei sintaksés
taisyklés) kaip pagalbinis metodas taikyta aiskinantis nevienareik§miskai suvokiamy

savoky reik§me bei EZTT suformuluoty nuostaty prasme.
Disertacijos struktiira, turinio santrauka

Disertacijos struktiirg nulémé pasirinktas tyrimo objektas, iSsikeltas tikslas ir
uzdaviniai. Disertacijg sudaro jvadas, tiriamoji dalis, iSvados ir rekomendacijos, Saltiniy
ir specialiosios literatiiros sgrasas.

Disertacijos jvade formuluojama tyrimo problema bei apibréziamas objektas,
pagrindziamas tyrimo aktualumas ir naujumas, pristatomi tyrimo Saltiniai, metodai,
pateikiami ginamieji teiginiai.

Siekiant realizuoti disertacijos tikslg bei uzdavinius, tiriamoji disertacijos dalis
skaidoma ] penkias dalis. Pirmoje dalyje atskleidziama proporcingumo principo kilmé,
trinario proporcingumo tyrimo modelio susiformavimas ir principo sklaida, apsibréZziami
svarbiausi proporcingumo tyrimui reik§mingi parametrai bei pristatoma EZTT taikomo
proporcingumo principo sampratos problematika mokslinéje literatiroje. Antroje dalyje
nagrinéjama proporcingumo principo taikymo EZTT praktikoje raida ir plétra,
identifikuojami pagrindiniai ankstyvojoje Komisijos ir Teismo praktikoje taikyto
proporcingumo testo bruozai. TreCioje dalyje analizuojama proporcingumo principo
sgveika su subsidiarumo principu, atskleidziamas vertinimo laisvés doktrinos poveikis

EZTT atlickamam proporcingumo vertinimui, tiriami vertinimo laisvés apimtj lemiantys
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kriterijai ir jy sgveika. Ketvirtoje dalyje analizuojama proporcingumo principo taikymo
praktika skirtingy Konvencijos ginamy teisiy kontekste, nustatomi pagrindiniai principo
taikymo bruozai. Penktoje dalyje EZTT taikomas proporcingumo testo modelis ir
principo taikymo tendencijos jvertinamos teisés teorijoje iSsakomos kritikos poziliriu ir
identifikuojamos tinkamiausios principo taikymo raidos kryptys.

Atliktas  disertacinis  tyrimas baigiamas iSvadomis, detalizuojan¢iomis
ginamuosius disertacijos teiginius. Pabaigoje pridedamas darbe naudoty Saltiniy ir

literatiiros sgrasas, o taip pat autorés moksliniy publikacijy disertacijos tema sgrasas.
Svarbiausios tyrimo iSvados

1. Proporcingumo principo prigimtis yra dvejopa: viena vertus, Sis principas
iSreisSkia konkuruojanéiy teisés ginamy interesy harmonijos idéjg, Kita vertus - jis
funkcionuoja kaip instrumentas Siam tikslui pasiekti. EZTT praktikoje
pasitelkiamas proporcingumo principas bendriausia prasme gali biiti apibréziamas
kaip i§ demokratinés visuomenés idéjos kylantis instrumentas, Teismo
pasitelkiamas siekiant nustatyti, ar nacionalinés institucijos islaiké teisingq
konkuruojanciy Konvencijos ginamy individualiy teisiy ar individualiy teisiy ir
viesy interesy pusiausvyrq. Tai, kad proporcingumas kyla i§ demokratinés
visuomenes idéjos, suteikia Siam principui vertybinj pagrinda, nukreipta ]
tolerancijos ir pliuralizmo apsaugg. Aplinkybé, kad teisingos pusiausvyros
paieskas EZTT laiko jkiinytomis visoje Konvencijoje, lemia proporcingumo
principo funkcijy jvairove: $is principas, tiek tiesiogine, tiek netiesiogine forma
pasitelkiamas sprendziant, ar valstybés nepazeidé savo pozityviy bei negatyviy 18
Konvencijos kylanc¢iy jsipareigojimy, konkreciai: a) jis yra taikomas nustatant
Konvencijos teikiamos apsaugos, jskaitant absoliuc¢iy teisiy kontekste, ribas; b) Sis
principas pasitelkiamas vertinant naudojimosi Konvencijos ginamomis teisémis
ribojimy suderinamumg su Konvencija; ¢) galiausiai jis naudojamas nustatant
laikymasi. Be to, priimtinumo stadijoje $is principas pasitelkiamas vertinant, ar

pareiskimas néra ,,aiSkiai nepagrjstas®.
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2. Subsidiarus Teismo vykdomos prieZiliros pobudis ir EZTK normy pobidis,
nenustatantis grieztai apibréZto veikimo modelio, lemia, kad valstybéms
pripazjstama tam tikra vertinimo laisvé priimant sprendimus, turin€ius jtakos
naudojimuisi Konvencijos garantuojamomis teisémis, jskaitant sprendimus deél
proporcingumo. Vertinimo laisvés doktrinos taikymas lemia, kad nacionaliniy
institucijy sprendimas tam tikru mastu gali nukrypti nuo optimalaus
konkuruojanc¢iy interesy santykio, bet, nepaisant to, S§is sprendimas gali biiti
pripaZintas atitinkan¢iu proporcingumo principg ir iSlaikiusiu teisingg, t. V.
suderinamg su Konvencija, konkuruojanciy interesy pusiausvyra. Vertinimo
laisvés apimtj konkrecioje byloje lemia pirminiy (,,geresnés padéties™ argumento,
Europos konsensuso) bei proporcingumo testo struktiirg atspindinéiy ir Su
proporcingumo tyrimu persidengianciy kriterijy (tiek susijusiy su apribojimo
pagrindu, tiek ir su poveikiu Konvencijos ginamoms vertybéms), jskaitant ir
procesinio pobiidzio sprendimy priémimo proceso kokybés kriterijy, sgveika.
Skirtingi kriterijai, atsizvelgiant j jgyjama turinj, veikdami tiek vienovés (tai yra
vertinimo laisvés siauréjimo), tiek ir jvairovés (tai yra vertinimo laisvés plétros)
kryptimis vienas kitg atsveria, papildo ir patikslina, todél vertinimo laisvés
apimties nustatymas gali biiti laikomas tam tikru balansavimo procesu, kurio metu

nustatomas konkreciai bylai tinkamiausias prieziiiros intensyvumo standartas.

3. Europos Zmogaus Teisiy Teismo jurisprudencijoje proporcingumo principo
taikymas santykiniy teisiy negatyviy pareigy kontekste grindziamas kompleksinio
pobiidZio balansavimu, pasveriant apribojimo pagrindg ir apimtj apibtidinancias
aplinkybes. PanaSi schema pasitelkiama ir valstybés materialiniy pozityviy
pareigy atveju, kur tikslingo neveikimo atveju, sprendziant, ar nebuvo pazeista
konkuruojanciy interesy pusiausvyra, nustatomas tiek neveikimo pagrindas, tiek ir
neveikimo pasekmés asmeniui ir valstybei sukuriamos nasStos apimtis. Taikomos
schemos lankstumas suteikia galimybe konkuruojanciy Konvencijos ginamy
teisiy bei $iy teisiy ir kity interesy kolizijos klausimus spresti atsizvelgiant |
konkrecios bylos kontekstg ir konkuruojanéiy vertybiy pobidj, Siuo tikslu

pritaikant grieztesne ar Svelnesne prieziiirg.
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4. Nors konkrecCioje byloje pasitelktas vertinimas gali biiti artimas ar netgi
analogiskas trinariam proporcingumo tyrimo modeliui, jprastai Teismas taiko
grieztai nestruktiiruota proporcingumo analiz¢, kuria siekiama nustatyti, ar
nacionalinés institucijos iSlaiké teisingg konkuruojanciy interesy pusiausvyra.
Trinariam modeliui  bidingi elementai, jskaitant maZiausiai ribojancios
alternatyvos testa, taitkomi kompleksiskai, tai yra kartu su kitomis konkreciai
bylai reikSmingomis aplinkybémis. Todé¢l maZiau ribojancios alternatyvos
kriterijaus, EZTT jurisprudencijoje suvokiamo per reikalavima sprendimus
prilmanc¢ioms nacionalinéms institucijoms iStirti galimybes taikyti maZiau
ribojancias alternatyvas ir, atsisakymo jas taikyti atveju, pagrjsti $iy alternatyvy
netinkamumg, taikymas per se neturéty buti tapatinamas su apribojimo
Lbutinumo®  vertinimu, kaip santykinai savarankiSku grieztai apibréztu
proporcingumo tyrimo etapu, bet laikytinas vienu i§ kriterijy, pasitelkiamy
sprendziant, ar buvo iSlaikyta teisinga konkuruojanciy interesy pusiausvyra.
Balansavimu grindziamg Teismo analizés pobtidj patvirtina ir tai, kad faktinio
pobiidZzio maziau ribojancios alternatyvos kriterijus Teismo praktikoje néra
skiriamas nuo vertinamojo pobiidzio kriterijaus, reikalaujancio, esant galimybei,
pasitelkti maziau veiksmingg ar papildomy sanaudy reikalaujancig, bet asmeniui
palankesn¢ alternatyvg, todél abi Sios galimybés gali biti laikomos Teismo
praktikoje taikomo maziau ribojancios alternatyvos kriterijaus aspektais.
Galimybei pritaikyti maZiau ribojancig priemone tenkantis ,,svoris® konkrecioje
byloje priklauso nuo konkreciu atveju valstybei pripazjstamos vertinimo laisvés
apimties ir paprastai yra tiesiogiai Susijgs su taikomo apribojimo apimtimi,
grieztumu bei poveikiu Konvencijos ginamoms teiséms. Todé¢l, tais atvejais, kai
ribojimas palieCia itin svarby Konvencijos ginamg interesa ir/ar yra placios
apimties ir/ar intensyvaus pobiidzio, maziau ribojancios alternatyvos Kriterijus,
galintis apimti ir poreikj pritaikyti asmeniui palankesng, nors ir maziau
veiksmingg ar sudétingesne alternatyva, gali jgyti lemiamg svorj. Galimybé
pritaikyti asmeniui palankesne alternatyva taip pat tampa reikSminga tais atvejais,

kai valstybé negatyviis jsipareigojimai persipina su pozityviomis pareigomis.
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5. EZTK 8-11 str. kontekste taikomas ,batinumo demokratin¢je visuomenéje*
reikalavimas gali biiti suvokiamas kaip balansavimu grindziamas proporcingumo
testas, apimantis faktiniy konkrec¢ios bylos aplinkybiy vertinimu pagrjstg iSvada,
jog Konvencijos prasme egzistavo pakankamai svarus pagrindas taikyti tam tikrg
ribojancig priemong, siekiant realizuoti ankstesniame vertinimo etape nustatytg
teisétg tiksla (primygtinio socialinio poreikio elementas) ir kad primygtinj
socialin} poreikj atitinkanti konkreti ribojanti priemoné pernelyg dideliu mastu
neapribojo Konvencijos ginamos teisés, tai yra nebuvo perdéta, atsizvelgiant | jos
taikymg nulémusias  aplinkybes  (konkreCios  ribojancios  priemonés
proporcingumo elementas). Balansavimo elementy svarba, tiek sprendZiant apie
,primygtinio socialinio poreikio® taikyti gin¢ijamg ribojancig priemong¢
egzistavima, tiek ir vertinant §ios priemonés mastg ir poveik] galimybei naudotis
Konvencijos ginama teise lemia, kad ,bitinumo demokratingje visuomenéje
testas* gali buti laikomas vientisu, proporcingumo logika grindziamu testu, kurio
esme sudaro vertinimas, ar konkreti ribojanti priemoné atitiko primygtinj socialinj
poreikj proporcingumo prasme. Tai yra, ,,atitikimas primygtiniam socialiniam
poreikiui““ aiSkintinas ne tik kaip atskleidziantis primygtinio socialinio poreikio
taikyti ginc¢ijamg ribojan¢ig priemon¢ egzistavima, bet ir kaip apimantis

konkrecios ribojancios priemongés proporcingumo elementg.

6. Proporcingumo tyrimo modelis, apimantis gin¢ijamy valstybés veiksmy faktinio
pagrindo, kylancio 1§ siekio apsaugoti tam tikrg interesa (,,apribojimo pagrindo®)
ir konkreciy veiksmy masto (apimties ir intensyvumo) santykio vertinima,
bendriausia prasme taikomas tiek vertinant naudojimosi santykinémis teisémis
apribojimus bei ribas, tiek ir nustatant mirtinos jégos panaudojimo atitikimag
,heiSvengiamo biitinumo* kriterijui bei apibréziant teisés nepatirti nezmonisko ar
orumag zeminancio elgesio ribas. Proporcingumo testa sudaranciy apribojimo
pagrindo ir konkrecios priemonés masto elementy santykio turinys priklauso nuo
taikomos prieziiros intensyvumo lygio, ir varijuoja nuo kai kuriose pasyvios

rinkimy teisés bylose taikomo ,,savavaliSkumo nebuvimo* standarto iki mirtinos
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jégos panaudojimo kontekste taikomo ,,griezto proporcingumo* testo. Tuo paciu
EZTK 2 str. 2 d. kontekste taikomas proporcingumo testas pagal savo pobiidj
skiriasi nuo santykiniy teisiy kontekste taitkomo, tam tikro svorio jvairiems
konkuruojantiems interesams priskyrimu grindziamo balansavimo pobiidzio, nes
pusiausvyra mirtinos jégos panaudojimo kontekste grindZiama ,,neiSvengiamos
bitinybés“ principu. Panasus testas taikomas ir EZTK 3 str. kontekste, kur
sprendZiant, ar jégos panaudojimas arba kiti prievartiniai veiksmai prilygo EZTK
3 str. pazeidZianCiam elgesiui, vertinamas prievartos panaudojimo pagrindas ir

mastas.

. Valstybés vertinimo laisvés apimties nulemtas taikomos prieziliros intensyvumas
lemia ir santykiniy teisiy kontekste taikomo proporcingumo testo niuansus,
pasireiSkiancius per konkuruojantiems interesams priskiriamg svorj. Taikomo
testo grieztumas pirmiausia atsiskleidzia per tai, kiek detaliai vertinamos
apribojimo  taikymo pagrindg sudarancios aplinkybés (varijuojant nuo
,primygtinio socialinio poreikio* reikalavimo, iki nuostatos, kad sprendimas dél
poreikio taikyti apribojimg neturi buti ,akivaizdziai nepagristas®), bei kiek
démesio skiriama taikomos priemonés apimciai ir poveikiui Konvencijos ginamai
teisel (varijuojant nuo individualizuoto poziiirio j taikomg apribojimg ir jo poveikj
konkrec¢iam asmeniui, jskaitant galimybiy pasitelkti maziau ribojancig alternatyva
vertinimg iki vertinimo, ar apribojimas neprilygo automatiSkai ir be atrankos
taikomai priemonei, atimanciai tam tikrai asmeny grupei galimybe pasinaudoti
Konvencijos ginama teise). Kadangi ribojimo taikymo pagrindas ir ribojancios
priemonés mastas vertinami kompleksiskai, svarus ribojan¢ios priemonés
pagrindas gali pateisinti ir itin placios apimties ar intensyvia ribojancig priemong.
Nuo santykiniy teisiy kontekste btidingo balansavimu grindZiamo proporcingumo
testo modelio nukrypstama tik teisés kreiptis | teismg bylose, kur poreikis
harmoningai aiSkinti konfliktuojancius valstybiy tarptautinius jsipareigojimus
lemia, jog tais atvejais, kai teisés kreiptis j teismg ribojimas kyla i$ valstybés
imuniteta nustatanc¢iy tarptautinés teisés normy, Teismo atlieckamas

proporcingumo  vertinimas 1§ esmés apsiriboja  valstybés imunitety

39



reglamentuojanciy tarptautinés teis€és nuostaty aiSkinimu. Tuo tarpu tarptautiniy
organizacijy imunitety srityje realiam proporcingumo principo taikymui
paliekama daugiau erdves, nes Sioje srityje gali biiti atsizvelgta ir j alternatyviy

gynybos budy egzistavima.

8. Teismo praktikoje suformuluotas reikalavimas pateikti ,,labai rimtas priezastis*,
,ypatingai rimtas prieZastis, ,,svarbias ir pakankamas priezastis* aiSkintinas ne
kaip savarankiSkas proporcingumo kriterijus, bet kaip i§ pirminés valstybiy
atsakomybés uZz Konvencijos nuostaty jgyvendinimg kylanti nacionaliniy
institucijy pareiga pagristi priimamus sprendimus konkre¢iomis aplinkybémis,
patvirtinan¢iomis egzistuojant poreikj taikyti konkrety apribojima ir pateikti
argumentus, atskleidziancius siekj nustatyti su 1§ Konvencijos kylanciais

Jsipareigojimais suderinamg konkuruojanciy interesy pusiausvyra.

9. EZTT praktikoje dominuojanti santykiné teisés esmés samprata nesumenkina
EZTK teikiamos apsaugos lygio ir leidZia suderinti teisés esmés suvokima su
evoliuciniu EZTK garantijy aiskinimu su salyga, kad proporcingumo principo
taikymas uzkerta kelig savavaliSkiems ar visiSkai galimybe naudotis Konvencijos
ginama teise panaikinantiems apribojimams. Be to, konkreCiy situacijy,
sudaranCiy teis€és esmés sunaikinimg, jvardinimas Teismo praktikoje leidzia
i$skirti tam tikrg minimaly, visiSkai nelieCiamg Konvencijos garantijy branduolj,
kurj panaikinantys veiksmai jokiais atvejais negali biti pripazinti proporcingais,

todél Siy veiksmy atzvilgiu proporcingumo principas néra taikomas.

10. Tinkamiausios proporcingumo principo taikymo EZTT praktikoje Kryptys sietinos
Su:
a) ,,svoriy prezumpcijy“ formulavimu, tuo paciu derinant ad hoc balansavima,
apsiribojant] konkrecios bylos aplinkybiy analize, ir kategorinj, norminio
pobudzio balansavimg, kurio metu nustatomos i§ Konvencijos kylancios,
konkuruojanciy interesy konflikty sprendimui aktualios normos, taikytinos ir

kitose panasSiose bylose;

40



b) konkrec¢ioms Konvencijos teisiy ir kity interesy kolizijos situacijoms spresti
aktualiy kriterijy, sukonkretinanéiy sgzining0s pusiausvyros reikalavimus pagal
apibréztai situacijai reik§mingas aplinkybes, formulavimas (pavyzdziui, Kriterijai,
taikomi teisétai Salyje esanCiy asmeny iSsiuntimo dé¢l jy keliamos grésmés
visuomenei bylose, kratos atlikimo kriterijai, psichikos ligomis serganc¢iy asmeny
priverstinés hospitalizacijos kriterijai ir kt.);

C) pirminés valstybiy atsakomybés atlikti EZTT formuojamais Konvencijos
aiSkinimo ir taikymo standartais grindziamg konkuruojanciy interesy balansavimag
plétra, apimanti tieck numanomy procesiniy saugikliy, tiek ir atsakingo valdymo

turinio ir vaidmens plétojima.

Disertacijos ginamieji teiginiai
Atlikto tyrimo i§vady pagrindu teikiami Sie ginamieji teiginiai:

1. EZTT praktikoje pasitelkiamas proporcingumo principas gali biti apibréztas kaip
i§ demokratinés visuomenés idéjos kylantis daugiafunkcis instrumentas, Teismo
pasitelkiamas siekiant nustatyti, ar nacionalinés institucijos iSlaiké teisinga
konkuruojan¢iy Konvencijos ginamy individualiy teisiy ar individualiy teisiy ir

vieSy interesy pusiausvyra.

2. Proporcingumo principas EZTT jurisprudencijoje yra persipynes su subsidiarumo
principu ir pirmine valstybiy atsakomybe uZtikrinant naudojimasi EZTK
ginamomis teisémis, nes Teismo atlieckamo proporcingumo tyrimo intensyvumas
konkrecioje byloje priklauso nuo valstybei pripaZzjstamos vertinimo laisvés
apimties, nulemtos $iai bylai aktualiy materialiniy bei procesiniy kriterijy
sgveikos. Vertinimo laisvés doktrinos taikymas reiSkia, kad nacionaliniy
institucijy sprendimas tam tikru mastu gali nukrypti nuo optimalaus
konkuruojanc¢iy interesy santykio, bet, nepaisant to, Sis sprendimas gali biti
pripazintas atitinkan¢iu proporcingumo principg ir iSlaikiusiu teisingg, tai yra

suderinamg su Konvencija, konkuruojanciy interesy pusiausvyra.

3. Santykiniy teisiy kontekste EZTT taikomas proporcingumo testas grindziamas
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kompleksinio pobiidzio balansavimu, pasveriant valstybés elgesio (veikimo ar
neveikimo) pagrindg ir pasekmes Konvencijos ginamoms teiséms apibiidinancias
aplinkybes. Tai lemia EZTT praktikai bidingo proporcingumo testo savituma,
lyginant su aiSkig struktiirg turinéiu trinariu proporcingumo tyrimo modeliu, nors
atskiri ar visi trinario testo elementai gali biiti reikSmingi konkre¢ioje byloje ar

byly kategorijoje.

. EZTK 8-11 str. kontekste taikomas ,.batinumo demokratin¢je visuomenéje*
reikalavimas aiSkintinas kaip lemiantis balansavimu grindziamg proporcingumo
testa, kurj sudaro vertinimas, ar konkreciu atveju egzistavo Konvencijos poziiiriu
pakankamai ,,svarus®, faktiniy aplinkybiy nulemtas pagrindas taikyti gincijama
ribojan¢ig priemong, ir ar §i priemoné pernelyg dideliu mastu neapribojo

Konvencijos ginamos teiseés.

. Tinkamiausiomis proporcingumo taikymo EZTT praktikoje kryptimis,
leidZian€iomis nuosekliau plétoti Teismo praktika, tuo paciu derinant subsidiarig
priezilirg su pirmine valstybiy atsakomybe uZtikrinti asmenims galimybe¢

veiksmingai naudotis Konvencijos ginamomis teisémis, laikytinas:

a. ,,svoriy prezumpcijy” bei konkrecios tematikos byloms aktualiy kriterijy
formulavimas;
b. nacionaliniy institucijy pareigos atlikti Konvencijos aiSkinimo standartus

atitinkant] konkuruojanciy interesy balansavimg vystymas ir plétra.
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