VILNIUS UNIVERSITY

Albertas Milinis

CRIMINAL LIABILITY FOR MURDER WITHOUT CIRCUMSTANCES AGGRAVATING
AND MITIGATING ITS GRAVITY (PART 1 ART. 129 OF THE CRIMINAL CODE)

Summary of doctoral dissertation

Social Sciences, Law (01 S)

Vilnius, 2009



The Doctoral Dissertation was completed in 2002-2008 at Vilnius University.

Scientific Supervisor:

Assoc. Prof. Dr. Armanas Abramavicius (Vilnius university, Social Sciences, Law — 01 S)

The Doctoral Dissertation is defended at the Law Research Council of Vilnius

University:

Chairman of the Council:
Prof. Habil. Dr. Vytautas Nekrosius (Vilnius University, Social Sciences, Law — 01 S)

Members:

Assoc. Prof. Dr. Armanas Abramavicius (Vilnius University, Social Sciences, Law — 01 S)
Dr. Agné Baranskaité (Mykolas Romeris University, Social Sciences, Law — 01 S)

Prof. Dr. Toma Birmontiené (Mykolas Romeris University, Social Sciences, Law — 01 S)

Prof. Dr. Juozas Zilys (Mykolas Romeris University, Social Sciences, Law — 01 S).

Opponents:
Prof. Habil. Dr. Viktoras Justickis (Mykolas Romeris University, Social Sciences, Law — 01

S)
Assoc. Prof. Dr. Jonas Prapiestis (Vilnius University, Social Sciences, Law — 01)

The public defence of the Doctoral Dissertation will take place at the Law Research Council
at Vilnius University on the 17 of April 2009 at 3 pm in K. Jablonskis auditorium.
Adress: Saulétekio ave. 9 (I edifice), LT-10222 Vilnius, Lietuva.

The Summary of the Doctoral Dissertation was sent on the 13th of March 2009.

The Doctoral Dissertation is available at the library of Vilnius University (Universiteto str. 3,

LT-01122, Vilnius, Lithuania).



VILNIAUS UNIVERSITETAS

Albertas Milinis

BAUDZIAMOJI ATSAKOMYBE UZ NUZUDYMA BE PAVOJINGUMA
DIDINANCIU IR MAZINANCIU APLINKYBIU (BK 129 STR. 1 D.)

Daktaro disertacija

Socialiniai mokslai, teis¢ (01 S)

Vilnius, 2009



S)

019)

Mokslinis vadovas:
doc. dr. Armanas Abramavicius (Vilniaus universitetas, socialiniai mokslai, teis¢ — 01 S)
Disertacija ginama Vilniaus universiteto Teisés mokslo krypties taryboje:

Pirmininkas:

prof. habil. dr. Vytautas Nekrosius (Vilniaus universitetas, socialiniai mokslai, teis¢ — 01S)
Nariai:

doc. dr. Armanas Abramavicius (Vilniaus universitetas, socialiniai mokslai, teisé — 01 S)

dr. Agné Baranskaité¢ (Mykolo Romerio universitetas, socialiniai mokslai, teis¢ — 01 S)

prof. dr. Toma Birmontiené¢ (Mykolo Romerio universitetas, socialiniai mokslai, teisé — 01

prof. dr. Juozas Zilys (Mykolo Romerio universitetas, socialiniai mokslai, teis¢ — 01 S)

Oponentai:

prof. habil. dr. Viktoras Justickis (Mykolo Romerio universitetas, socialiniai mokslai, teisé¢ —

doc. dr. Jonas Prapiestis (Vilniaus universitetas, socialiniai mokslai, teis¢ — 01 S)

Disertacija bus ginama vieSame Teisés mokslo krypties tarybos posédyje 2009 m. balandzio

17 d. 15 val. Vilniaus universiteto Teisés fakulteto K. Jablonskio auditorijoje.

Adresas: Saulétekio al. 9 (I rimai), LT-10222 Vilnius, Lietuva.

Disertacijos santrauka i§siuntinéta 2009 m. kovo 13 d.

Disertacija galima perzitréti Vilniaus universiteto bibliotekoje (Universiteto g. 3, LT-01122,

Vilnius, Lietuva).



TABLE OF CONTENTS

Summary of the diSSErtatION............ccviiiiiii e 6
Conclusions and reCOMMENATIONS. ..........coiiiiiiiieie e 17
List of author's academic publications related to dissertation.............ccccceevveveieveennene. 21
Information about the aULNOK ... 22
REZIUIME. ..ottt ettt e e bt e bt e be e st e e reenbeeneesbeebeeneenreeteanne s 23
ISvados ir Pasillymai...........ccoooiiiiiiiiiii 31
Autoriaus disertacijos tema paskelbty moksliniy straipsniy sarasas............................... 37
APIC AUEOTTY. ... 38



SUMMARY

Relevance of the theme. Restoration of independence of the Republic of Lithuania on
11 March 1990 ipso facto represented also the beginning of the new, this time authentic Lithuanian
legal system. Restoration of independence during the interwar period didn’t determine cardinal
reform of the legal system but only reception and adaptation of laws of other states valid by then on
the territory of Lithuania because restoration of independence then didn’t mean creation of
completely new fundamentals of economic and social life of the society.

In 1990 the situation was different — transition from command to market economy, from
police state to democratic state based on human rights and their respect, meant vital changes both in
the state and society life. This is visibly reflected in the Constitution of the Republic of Lithuania
(further called as “the Constitution”), which specifies necessity to create such legal system that
would guarantee effective protection and defence of human rights and freedoms as one of the most
significant tasks of the state.

The right to life is the essential and absolute inherent right on which realisation of every
other personal right in civil, social and economic spheres depend. International documents declare a
significant importance of the human right to life. The Universal Declaration of Human Rights
(further called as “the Declaration”) proclaims this right as the first of all human rights and
freedoms. It is specified in Art. 3 of the Declaration that everyone has the right to life, liberty and
security of person. There is a regulation proclaimed in Art. 6 of the International Covenant on Civil
and Political Rights that everyone’s right to life shall be protected by law. Art. 2 of the European
Convention on Human Rights and Fundamental Freedoms (further called as “the ECHR”) also states
that everyone’s right to life shall be protected by law and it is specified there that no one can
deliberately take anyone’s life.

Significance of human life is clearly revealed in national legal acts as well. It is provided in
Art. 19 of the Constitution - the supreme law of our country - that the human right to life is protected
by law. The state must guarantee a possibility to everyone to realise constitutional and universally
recognised right to life in the very beginning of life and to become a full-fledged member of the
society. One of the ways to realise such guarantee is imposition of criminal liability for killing in the
Criminal Law of our country.

The state takes various measures to protect human right to life, however the highest place in
the hierarchy of these measures take criminal laws regulating judicial liability for unlawful taking of

human life. Upon creating a system of legal measures directed at protection of human life,
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institutions having the right of legislative initiative must seek for as consistent realisation of the
principle of equality of people before the law as possible and guarantee legal regulation
safeguarding equal protection of life throughout the lifetime irrespective of age, state of health, sex,
social position, etc.

Protecting human rights to life the criminal law criminalises certain acts and creates
conditions to consider a certain personal action or inaction dangerous for a life of other person as a
criminal act (a crime).

Criminal acts are a kind of law offences. They are distinguished from other offences of law
because human rights and freedoms as well as other values protected and defended by the
Constitution are rudely violated by committing criminal acts. The purpose of the state as a political
organisation of the whole society is to safeguard human rights and freedoms and guarantee public
interest thus its functions directed to the main goal, i.e. safeguarding and protecting public interests,
supposes the state’s duty to safeguard protection of human rights and freedoms, other good
protected and defended by the Constitution of the Republic of Lithuania, efficient protection of
every person and society in corpore. Such functional purpose of the state is also emphasised in the
jurisprudence of the Constitutional Court of the Republic of Lithuania (further called as “the
Constitutional Court”), which certifies that not only personal rights and freedoms, other values
protected and defended by the Constitution are violated by committing criminal acts but also living
conditions and a level of human life are negatively impacted, attempt are made on fundamentals of
the state and society life. Thus criminality, as a negative social phenomenon, threatens not only
interests of individual persons but also of all society and the state.

There are independent structural parts (chapters, articles) in the criminal laws of most states
that regulate liability for criminal acts the object of which is a human being and goods and values
immediately related to and inseparable from him (i.e. for crimes against human life, health, personal
immunity, freedom and dignity). Not rarely just a place itself falling on crimes against a human
being in the structure of the criminal law, testifies that criminal law of a lot of countries consider
these human rights as the most significant and guarantees the priority protection for them. The
second factor telling the significance showed by the publisher of laws to crimes against a human
being and mostly against the human life is the severity of sanctions: certain kinds of murders are
punishable without exceptions with the most severe sentences provided for in the Criminal Law of
all states.

Most often extremely heavy felonies are the main reason through which even in

criminal sentencing systems of democratic legal states e.g. of the United States of America, a death
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sentence is not refused though it meets with a lot of criticism in the aspect of humanity of the right
and conflict to absoluteness of human rights. An attitude to consider crimes against a human being
as the heaviest crimes of extreme gravity is completely understandable because one of the main
purposes of the criminal laws is protection of a human being, his values and interests, and crimes
against a human being are specific because they are attempting a crime against a human being, the
creation of nature, his main, inborn values.

Murder in the context of criminal acts as well as in the context of crimes against a human
being is the heaviest crime of extreme gravity according to its nature and caused consequences, not
only roughly violating subjective rights of the other person but altogether denying a possibility to
exercise any other rights and freedoms in future. Objective and subjective attributes of corpus
delicti (the body of crime) proclaim severity of murder and level of its gravity. It should be noted
that in the Criminal Law Doctrine and judicial practice a lot of problems arise upon revealing
objective and subjective attributes of murder without circumstances aggravating or mitigating its
gravity by defining their content, dissociating the main body of murder from qualifying and
privileging corpus delicti. There are rather active discussions both in theoretical and practical levels
on whether corpus delicti of murder without qualifying and preferred attributes is not too “elastic”,
able to comprise rather unlike criminal acts according to their severity, gravity, content of the
subjective side.

Comprehensive analysis of attributes of the body of murder, their universal assessment as
well as qualification of criminal act in the practice of courts and pre-trial investigation institutions
determine realisation of a number of tasks of the state and a justice system organised by it such as
equal interpretation and application of criminal laws, realisation of legality and justice, finally
safeguarding protection of the inborn right to life. Avoidance to look at corpus delicti and elements
of the criminal act more thoroughly and deeply in the level of the criminal law doctrine supposes
mistakes when qualifying a crime, imposing wrong sentences for committed criminal acts and
deviation from criminal liability that occurs according to the law and is applied strictly observing the
principle of its purport (nullum crimen, nulla poena sine lege). Thus in each case in concreto, in
order to determine legally precisely and estimate properly the culprit’s act for committing of which a
criminal liability is imposed, and to impose a fair sentence, it is necessary to establish all attributes
of corpus delicti, properly comprehend content of the standards of criminal laws, establishing
liability for murder, to interpret and apply these standards equally in the practice of pre-trial
investigation and courts. Publius luventius Celsus, one of the most famous lawyers of the Ancient

Rome, has emphasised that understanding laws is far from knowing their text; it is necessary to
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grasp their meaning, purpose and range of activity: ”Scire leges nos est verba earum tenere sed vim
ac potestatem” (D. 1,3,17). We think that this antique sentence completely suits for brief description
of the relevancy of this dissertation study.

In short, relevance of the completed scientific investigation consists of necessity to reveal
content of criminal laws regulating liability for murder without circumstances aggravating and
mitigating its gravity more widely and comprehensively in the Criminal Law Science of Lithuania
as well as problems of their interpretation and application.

Object of the research. The theme of this dissertation reflects also the object of scientific
research consisting of murder without circumstances aggravating and mitigating its gravity as well
as theoretical and practical problems of qualifying this criminal act.

Subject of the research. Subject of the dissertation research — analysis of the body of
murder without circumstances aggravating and mitigating its gravity provided for in Part 1 Art. 129
of the Criminal Code of the Republic of Lithuania (further called as “the CC”) as well as analysis of
theoretical and practical problems that arise upon qualifying these criminal acts.

Aiming to analyse subject of the dissertation consequently and comprehensively there is a
general description of crimes against human life presented, comprising analysis of the concept of
crimes against human life in the context of national law, laws of individual foreign states and
international law as well. Comparative aspect is significant with the respect that there is not the only
and unambiguous answer to the question what cases of taking human life are considered as murder
from the point of view of criminal laws of different states and from a position of opinions expressed
in the doctrine of the criminal law. Through this reason a great attention in the dissertation is given
to the concept of the murder without circumstances aggravating and mitigating its gravity,
comprehensive reveal of which won’t be possible without studying criminal laws regulating liability
for this criminal act in Lithuania, historical development of criminal liability for murder and failing
to discuss different kinds of murders for committing of which there is a liability provided in the
criminal law.

Revealing content of the concept of crimes against human life and specifically the concept of
murder a great attention is paid to such problematic aspects as a conception of life, problems of
determining moments of beginning and end of human life and a system of crimes against human
life, consolidated in the valid Criminal Code and in criminal laws of some foreign states.

It won’t be possible to carry out the chosen dissertation research without a comprehensive
analysis of all elements of the body of unlawful deliberate killing of a human being (murder) thus

there is an object of the investigated crime and a victim, objective party, subject and subjective party
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discussed separately in the research, features of criminal legal regulation of foreign states are
reviewed in the comparative aspect and also certain specific examples from judicial practice are
given.

The subject of the dissertation study is immediately related to the main body of murder
(murder without circumstances aggravating and mitigating its gravity provided for in Part 1 Art. 129
of the CC of the Republic of Lithuania) thus it is tried in the dissertation to systemise all criminal
acts sufficiently different in their motivation qualified by the institutions of pre-trial investigation
and judicial practice according to the said article of the CC and to divide them into different kinds.
On the other hand, identification of the body of murder without circumstances aggravating and
mitigating its gravity is not possible without finding out what murder cases are considered heavier or
easier than the main body. Besides, attention should be drawn to the fact that attributes qualifying
and preferring the crime are not equal in the criminal law of different states and this also determines
a different concept of murder without circumstances aggravating and mitigating its gravity. With
this aim in view attributes qualifying this criminal act are comprehensively reviewed in the research,
conditions of incriminating these attributes on the guilty person are revealed and also problems
occurring in the law application practice related to that are raised and also ways of their solution are
suggested reasoned by positive examples from the judicial practice and criminal law doctrine. With
the same aim in view attributes preferring murder are also analysed in the dissertation.

Except of analysis of laws regulating liability for murder, the subject of the research consists
of the topic of judicial practice in murder cases. The Criminal Process Code of the Republic of
Lithuania (further called “the CPC”) assigns murder cases to Regional Courts for hearing in first
instance as felony cases (Part 1 Art. 225 of the CPC). Depending on that, practice of all five regional
courts of the Republic of Lithuania in murder cases (namely Vilnius, Kaunas, Klaipéda, Siauliai and
Panevézys) was collected and analysed upon starting to prepare doctoral dissertation in 2002*. The
focal attention was given to those criminal cases where questions of re-qualification of the act were
raised in the stage of proceedings and problems related to dissociation of murder without
circumstances aggravating and mitigating its gravity from qualifying and privileging corpus delicti.
In order to analyse judicial practice, a questionnaire was prepared and distributed to all judges of

regional courts asking to provide information about murder cases occurred in their practice where

! It was familiarised with material of 400 criminal cases in total heard at first instance in regional courts, where people
were charged with committing murders.

2 Taking into consideration that in given cases solution of certain legal problems is revealed in the documents of the
Cassation Court, a case number given by LSC but not the one from the court of first instance is specified upon giving
examples from judicial practice.
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there were difficulties in qualifying a criminal act, determining one or another attribute of the body
of crime in the act of the culprit. Having summarised the results of the questionnaire the valuable
information was received on the grounds of which conclusions were drawn about social
characteristics of the accused, and a victim in murder cases, most common ways, motives, purposes,
etc. of committing a crime. It was gone deep into practice of the Supreme Court of Lithuania
(further called “the SCL”) in hearing murder cases following the cassation procedure, attention was
directed towards the cases when, decisions in murder cases of the courts of first instance or courts of
appeal were changed through incorrect qualification of criminal act, improper sentencing etc. after
hearing of the case in accordance with the cassation procedure.?

Delimitating the subject of the dissertation research it is necessary to certify that unlawful
deliberate taking of human live may not just form the body of murder but also be an attribute of a
number of other criminal acts, that fall under categories of crimes against humanity (genocide), war
crimes (inhuman treatment of people forbidden by International Law, killing of people, who are
protected by International Humanitarian Law), crimes against the state (atentate), against public
security (e.g. act of terror). Killing as an attribute of the body of other criminal acts will not be
analysed in the given dissertation because the said corpora delicti can make a research subject of a
separate dissertation.

Goal of the research. The goal of this research is to reveal a concept of murder without
circumstances aggravating and mitigating its gravity where punishment is imposed in accordance
with Part 1 Art. 129 of the CC of the Republic of Lithuania, to analyse attributes of this criminal
act, to raise theoretical and practical problems of qualification of the analysed criminal act and to
make proposals for solution of these problems.

Tasks of the research. In order to reach the goals of the research the following tasks are
raised:

- to reveal the concept, essence and system of crimes against human life;

- to reveal the concept of murder in the criminal laws of Lithuania and foreign states;

- to discuss aspects of historical development of criminal liability for murder;

— to carry out comprehensive analysis of the body of murder. In order to realise this task an
object, subject (a victim), objective foresight, subject and subjective foresight of a murder are
analysed separately;

- to dissociate murder without circumstances aggravating and mitigating its gravity (the
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body

of murder) from other interfacing corpora delicti;

— to analyse attributes qualifying murder that aggravate liability for committing the criminal
act;

- to analyse attributes preferring murder that mitigate liability for committing the criminal
act;

- to carry out a comparative study of regulating liability for murder with similar legal

standards provided for in criminal laws of other foreign states;

Defended statements:

1. Murder is always unlawful deliberate taking of another person 's life.

Manslaughter is not considered as murder aiming to emphasize less gravity of this act. Besides, this
act differs from the crime provided in Art. 129 of the CC with its main corpore delicti (form of guilt).

2. One of the elements of the body of murder provided in Part 1 art. 129 of the CC of the
Republic of Lithuania - the object is considered to be a human life which is treatable not only as a
natural biological process of existence of a human being but as a certain part of social relations
existing in the society.

3. It is suggested to stick to the following criterion for establishment of an initial moment of
a human life: an initial moment of a human life should be considered a complete separation of a
baby from the mother’s venter (irrespective of whether a navel-cord is cut or placenta has
separated) and when breathing or other signs — heart beating, pulsation of the naval-cord are
noticed or when there is muscle tonus. Thus when killing of newborn is committed at the initial
moment of its life determined by the author, there is a corpus delicti in the said act. If a baby was
born without any signs of life but its mother or other people think that he was born alive then the act
intended for taking life is to be qualified as an attempt to murder.

4. A moment of human death should be considered complete and irreversible end of all brain
activity (including brain stem) when this is irreversibly stated following the order provided for in
legal acts. Only irreversible death of all brain makes grounds to state a person’s death.

5. Analysis of the judicial practice of imposing sentences for murder shows that upon
imposing sentences for murders not always gravity of the act is assessed correctly, sometimes

incorrect interpretation of the standards of the CC that regulate imposing of sentences occur.
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Improper assessment of circumstances of the specific murder case presumes imposition of incorrect
sentence.

Sources of the research. The main sources of the research is the Constitution of the
Republic of Lithuania, Criminal Code of the Republic of Lithuanian and other laws and legal acts,
international legal acts and legal acts of the European Union, literature on the criminal law and
criminology in Lithuanian language and languages of other foreign states. There are decisions of the
Constitutional Court of the Republic of Lithuania, decisions of the Senate of the Supreme Court of
Lithuania (further called as “SCL”) related to the analysed topic used in the research. Upon writing
the dissertation legal acts of the Grand Duchy of Lithuania, interwar and soviet periods were used as
well as special literature, works of the specialists in the criminal law doctrine from foreign countries
and examples from the judicial practice for substantiation of theoretical propositions.

Upon analysing the object of the research and in order to achieve the said goals mostly
works by A. Abramavi¢ius, G. Svedas, J. Prapiestis, J. Nocius, A.Péstininkas, K. Jovaias, A.
Klimka, R.Draksas, A.Draksiené, V.Piesliakas, R. Aliukoniené, A. Schonke, H. Schroder, R. Card,
J.C. Smith, B.Hogan, J. Pradel, S.V. Borodin, M.D. Shargorodsky, V.N. Kudriavcev, N.I.
Zagorodnikov, E.F. Pobegailo, V.F. Karaulov, A. Marek, K. Daszkiewicz, and studies by other
researche.

Methods of the research. The following complex of the scientific research methods was
employed upon realising the raised tasks of the dissertation: historical, logical-analytical, systemic
analysis, comparative and linguistic.

Historical method was applied seeking to reveal how a murder and attributes describing it
were interpreted in different epochs, social and state formations, how the system of crimes against
human life and a concept of murder varied and evolved in the national law of Lithuania.

Logical-analytical method was applied upon finding out a content of legal standards,
summarising and drawing conclusions. Most of the propositions contained herein are checked by
presenting additional substantiating statements.

Method of systemic analysis was applied upon dealing with problems that are impossible to
solve without taking into consideration systemic connections of criminal law.

Variety of a concept of murder was revealed with the help of comparative method as well as
features of the system of crimes against life existing in criminal laws of different foreign states. This
method is used also to compare analysed things in the doctrines of Lithuanian and foreign criminal

law.
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The linguistic method was employed for comparing attributes of the corpus delicti of murder
without circumstances aggravating and mitigating its gravity to the attributes corpore delicti of
interfacing criminal acts also for analysis of the meaning of analogous concepts used in specific
article of the CC.

Novelty of the research. Having realised reform of Criminal Law in Lithuania and after
coming into force of the new CC of the Republic of Lithuania on 1 May 2003 a new concept of
murder was finally consolidated which differs from the one previously valid in criminal legislation.
First time after coming into force of the CC of the Republic of Lithuania composition of murder
without circumstances aggravating or mitigating its gravity is thoroughly and complexly analysed in
the dissertation.

Issues regulating murder without circumstances aggravating or mitigating its gravity
analysed in this dissertation were studied rather broad-brushedly in the Criminal Law Doctrine of
Lithuania till now, for instance by the scientist of the Institute of Law, Dr. Karolis Jovai$a or more
orienting towards didactic goals as in the work of the Lector Juozas Nocius from the Faculty of Law
of Vilnius University “Crimes against human being”.

Crimes against human life as well as a murder without circumstances aggravating or
mitigating its gravity were analysed rather thoroughly by not a few representatives of criminal law
from other states: J. Klotter, P.H.Robinson - in the US; R. Card, W. Cairns, Mc Kean, J.C. Smith, B.
Hogan — England; W.Jeondidier. R.Merle, A.Vitu, J.Pradel — in France; A.Schonke, H. Schroder, J.
Wessels — in Germany; N.l. Zagorodnikov, M.D. Shargorodsky, S.V. Borodin, E.F. Pobegailo, V.I.
Tkachenko, V.F. Karaulov el all. — in Russia; K. Daszkiewicz, A.Marek et al. — in Poland. Besides
attributes of the body of murder without circumstances aggravating or mitigating its gravity were
analysed in course books of a special part of Criminal Law of Lithuania and foreign states as well as
in official comments of criminal legislation. On the other hand admitting contribution of foreign
authors in analysing issues of liability for murder without circumstances aggravating or mitigating
its gravity it is necessary to consider the fact that criminal legislation of every state except of general
goals, principles and tendencies of criminal law also reflects features of national legal system,
attitudes of national law doctrine. In our opinion it is necessary to look at the body of murder
without circumstances aggravating or mitigating its gravity, the problems of qualifying this criminal
act as well as features of criminal liability for the said act through the prism of Lithuanian criminal
legislation and judicial practice, herewith also referring to and comparing with the experience of

foreign states. This is expedient also through the reason that a major part of Lithuanian scientific
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literature on the analysed subject was prepared prior to coming into force of the new CC of the
Republic of Lithuania.

Attributes qualifying murder without circumstances aggravating or mitigating its gravity as
well as other kinds of murders are discussed in decisions of the Senate of the SCL however
scientific works analysing particular attributes of the body of murder are very few.

Any reform of law and especially the one realised in such relatively stable and little changing
branch of law as the Criminal Law, determines certain difficulties related to application of new laws
and qualification of crimes according to them. It takes time to form an appropriate uniform practice
of courts and institutions of pre-trial investigation thus first of all new legal standards are interpreted
and recommendations of their application are formulated in the Law Doctrine. Purpose of this
research consists of analysis of one of the most severe crimes of particular gravity — murder without
circumstances aggravating or mitigating its gravity in the new CC of the Republic of Lithuania.

Practical significance of the research. Practical significance of the dissertation is that
this research can be used as a methodical measure by subjects applying standards of criminal law in
their activities: officials of pre-trial investigation, prosecutors, judges and other practicing lawyers.
It is supposed that it would facilitate a process of qualifying acts which make an attempt on
somebody’s life, would simplify dissociation of interfacing bodies of crimes against human life, and
would enable avoidance of mistakes that are most often met while solving issues related to
qualifying of murders. Features regulating liability for murder in criminal legislation of foreign
states and progressive tendencies, conclusions drawn by the author as well as proposed suggestions
could be taken into consideration in the process of creating laws, upon correcting legal standards
providing criminal liability for murder without circumstances aggravating or mitigating its gravity
by national legislator. A part of the dissertation material related to analysis of elements of the body
of murder and dissociation of separate kinds of murders can be treated as a comment of articles in
Chapter XVII of the valid CC of the Republic of Lithuania. Moreover, the doctoral dissertation
could also be used for lecturing a course of a special part of Criminal Law for university students
and students of higher schools as well as for comparative law studies in the field of criminal material
law.

Approval of the research results. The author has prepared three articles published in
Lithuanian journal of research publications “Law” where he has introduced the most significant
aspects of the research and main conclusions.

Structure of the study. The structure of this study was determined by the goals of the

research. The dissertation consists of the introduction, four recitation — investigative parts consisting

15



of seventeen inter-relative and complementary chapters as well as conclusions and proposals
formulated as the result of the research. The end of the study contains a list of sources used for the

research and a list of author’s academic publications related to the subject of dissertation.
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CONCLUSIONS AND RECOMMENDATIONS

1. Murder is always a deliberate and illegal act. It is considered that unintended killing is not
regarded as murder in order to emphasize smaller gravity of such act, and such a position is
substantiated. Besides, this act differs from the one specified in the article 129 of the Criminal Code
by the main features of the things that constitute the crime (form of guilt). Such conception should
not be criticized, however it should be noted that sometimes the excess term “willful murder” is
used in the sentences of the trials.

2. When the issue of the subject of murder is being discussed, the opinion that treats the
human life in the complex mode should be the most rational and comprehensive, i.e. not just as the
subjective right that is protected by legal norms, but also as an independent biological, spiritual and
social value.

The subject of murder is a person, thus usually not the concept of the “subject”, but of the
“victim” is used. The person being killed is to be alive, physiologically functioning, already born
and still not dead.

3. Although the starting point of the human live is widely discussed, but it is still related to
certain criteria of vitality and does not depend on the fact whether the fetus is malformed or not. The
legal literature distinguishes three main theories on the starting points of human life so far, i.e. the
person has life from the very moment when the fetus was conceived, from certain development
moment of the fetus, or from the moment of birth. Each theory has its advantages and disadvantages,
they supplement each other, but there is no sole theory that would be universal and suitable to
determine the starting point of the life.

4. It is suggested to regard the initial moment of human life as the complete separation of the
baby from the mother’s womb, and it does not depend, whether the umbilical cord was cut, the
placenta has separated, or the respiration was noticed together with other vital features — heartbeat,
pulsation of the umbilical cord or muscular movement. In such a case if the baby is murdered during
the initial life moment defined by the author, the act constitutes a crime. If the baby was born
without vital signs, but the mother or other persons thinks that it was born alive, then the act, by

which the life is attempted to be taken, shall be qualified as an attempt to kill.

5. The moment of human death shall be considered the moment when all the encephalic

(including the stem) functions are discontinued completely and irreversibly, and when such
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irreversibility is stated in the legal order. It should be noted that only the irreversible death of all the
brains forms the ground to state the human death.

6. Within the context of the conception of murder, when the relation between the main
(without the circumstances aggravating and mitigating gravity) and qualified constitution of willful
murder is discussed, it should be noted that that there are such states, the criminal laws of which
leave the qualification of the said acts to the discretion of the court examining that criminal case,
and the criminal laws do not contain any guidelines at all, which would help to separate these two
constitutions of the crimes.

7. The theory of the criminal law often calls the murder without the circumstances increasing
or reducing its gravity a murder without aggravating or mitigating circumstances. In the author’s
opinion, such definition is not completely correct because in practice there are no crimes, which
would not have any circumstances mitigating or aggravating liability. It would be more advisable to
call it a murder without the circumstances mitigating or aggravating its gravity or a murder without
the features qualifying and privileging the criminal liability of the perpetrator.

8. The privileged murder is the sort of murder, when the additional features reducing the
gravity of the act are included into the main constitution of the crime. It should be noted that the
criminal codes of certain countries (e.g., French CC) do not determine such sorts of murders.

The qualified murder is the sort of murder when the additional features increasing the gravity
of the act are included into the main constitution of the crime. It should be said that certain countries
have very big differences between the murder without the circumstances mitigating or aggravating
its gravity and the qualified murder, thus when the gravity of the latter is stressed, another term is
used to define it.

9. Murder out of jealousy, revenge or other incentives resulting from personal relations of the
perpetrator and victim is qualified, according to the Criminal Code, art. 129 p. 1. It is possible to
speak about this sort of murder without the circumstances mitigating or aggravating its gravity only
when there are no features of the crime specified in the Criminal Code of the Republic of Lithuania,
art. 129 p. 2 clause 10, i.e. when the perpetrator revenges because of the performance of official or

civil duties of the victim, the decisions he has made not for the benefit of the perpetrator, etc.

10. When the murder is qualified, according to the Criminal Code, art. 129 p. 2 clause 2
(murder of the helpless person), it is important that the victim was | helpless condition and the
perpetrator used this to kill him. The reasons that have caused the helpless condition of the victim
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are not important for the qualification. They could be taken into consideration only when the
sentence is individualized.

11. When the perpetrator murders several persons not at the same time and the unanimous
intention is not proved, each murder is qualified separately following the Criminal Code of the
Republic of Lithuania, art. 129 p. 1. In such a case we can discuss a problem, whether this feature
qualifying the murder should not be interpreted wider, namely the act should be qualified as the
qualified murder also when there is no unanimous criminal intention because the practical problems
arise when several persons are killed, and in absence of unanimous criminal intention and other
features qualifying the murder, the act of the perpetrator is qualified as the murder without the
circumstances mitigating or aggravating its gravity, according to the CC RL art. 129 p. 1.

12. The murder by sordid intentions could be committed by direct or indirect intention. The
necessary feature of the subjective side in case of the discussed crime is sordid motives, which
should have been formed before the crime or could appear during the attempted murder of another
person. If the perpetrator formed the plan and implemented it after the victim had been murdered,
the act should be qualified, according to the CC art. 129 part 1 (if no other qualifying features are
present) and according to certain CC articles that regulate criminal liability to property (e.g. theft,
robbery, etc.).

13. In practice when the murders caused by omission are qualified, the issue of the
determination of guilt is very important. The murder is a deliberate crime, thus in order to prosecute
for murder it is necessary to determine that the perpetrator, who omits to act (does not perform his
duty) understands that the victim is going to die because of such omission and endeavors for such
circumstances (direct intention) or consciously allows them arise even if he does not strives for them
(indirect intention).

14. The death of the person is the obligatory consequence constituting a murder. In such a
way only the causation of the human death means that the murder is complete.

15. The death of the victim should be the regular and not the incidental result of the
perpetrator’s act. When the question of the presence of the causality is discussed, it is necessary to
determine that only the acts caused by the perpetrator resulted and conditioned the consequences.
Usually this circumstance is determined on the basis of the conclusion of forensic specialist or
expert about the cause of the victim’s death.

16. The precedents are formed in such a way that if several persons have used violence
against the victim, who died because of total injuries, the all the persons, who have caused bodily

injuries, shall be liable, according to the CC article 129 part 1. If one or several injuries have caused
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the death of the victim and it is determined that not all persons have used violence with the intention
to kill, then only the persons, who made the bodily injuries that resulted in death of the victim, shall
be liable for the murder. However if the victim’s death was caused by one injury, but it was
determined that several persons had used violence and its character and intensity testify the intention
to kill or the undefined intention that covers also the taking of life, then not only the persons, who
made the bodily injuries that resulted in death of the victim, but also the persons, who were directly
participating in the killing process, are liable for the murder.

17. The author considers that the contemporary intellectual development of the adolescent,
his emotional and social maturity allow him perceiving quite early the special reprehensibility and
malignancy of the murder and some crimes to human health (grievous bodily harm), thus it would
be meaningful to discuss whether the persons under 14 years old should not be held criminally liable
for murders and grievous bodily harm. It is recommended to discuss the question regarding the
determination of the limit of 12 years for the criminal acts specified in the CC arts. 129 and 135 p. 2
d.3,6,7and9.

18. When the cases of willful murder are qualified, it is especially important to determine the
contents and direction of the perpetrator’s intention. When the criminal investigation determines that
the perpetrator’s intention is direct, defined and directed to the killing of other person, but the
smaller harm has been caused actually, i.e. the health of the victim has been harmed, then the
perpetrator’s act should be qualified as the attempt to murder, because his intention was to achieve
such consequences. When the direct undefined intention is present, the act should be qualified,
according to the formed consequences — as a murder or bodily harm.

19. According to the analysis of the precedents of sentences, the gravity of the act and
personality of the perpetrator are not always evaluated correctly, the facts of minority are given
prominence, and sometimes the CC norms regulating the sentencing are interpreted incorrectly.
Thus the improper evaluation of the aforementioned circumstances forms preconditions for incorrect

sentence for certain murder.
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REZIUME

Temos aktualumas. Lietuvos Respublikos Nepriklausomybés atkiirimas 1990 m. kovo 11
d. ipso facto reiské ir naujos, §i karta autentiSkos Lietuvos teisinés sistemos kiirimo pradzia.
Nepriklausomybés atktirimas tarpukario laikotarpiu savaime nesalygojo kardinalios teisé€s sistemos
reformos, o tik iki tol Lietuvos teritorijoje galiojusiu kity valstybiy jstatymu recepavima ir
pritaikyma, kadangi Nepriklausomybés atkiirimas anuomet nereiSké visiSkai naujy visuomenes
ekonominio —socialinio gyvenimo pagrindy sukiirimo.

1990 m. situacija buvo kitokia — peréjimas nuo komandinés prie rinkos ekonomikos, nuo
policinés prie demokratinés valstybés, pagristos Zmogaus teisémis ir ju gerbimu, reiSké esminius
pokycCius tiek valstybés, tiek visuomenés gyvenime. Tai akivaizdziai atsispindi ir Lietuvos
Respublikos Konstitucijoje (toliau tekste — LR Konstitucija), kuri vienu i reikSmingiausiy valstybés
uzdaviniy laiko butinuma sukurti tokia teising sistema, kuri uZtikrinty efektyvia Zmogaus teisiy ir
laisviy apsauga bei ju gynima.

Teisé | gyvybe — svarbiausia ir absoliuti prigimtiné zmogaus teisé, nuo kurios visiskai
priklauso kity asmeniniy teisiy igyvendinimas pilietinéje, politinéje, socialingje ir ekonominéje
srityse. Svarbi reikSmé Zmogaus teisei | gyvybg yra teikiama tarptautiniuose dokumentuose.
Visuotiné Zzmogaus teisiy deklaracija (toliau tekste - Deklaracija) $ia teis¢ iSkelia { pirmaja vieta tarp
kity teisiy ir laisviy. Deklaracijos 3 straipsnyje nurodoma, kad kiekvienas zmogus turi teisg i
gyvybe, laisve ir asmens nelie¢iamybe. Tarptautinio pilietiniy ir politiniy teisiy pakto 6 straipsnyje
itvirtinta nuostata, kad kiekvienas zmogus turi teisg¢ 1 gyvybe, kuria saugo istatymas. Europos
zmogaus teisiy ir pagrindiniy laisviu apsaugos konvencijos (toliau tekste - EZTK) 2 straipsnyje taip
pat itvirtinta jstatyminé teis€s i gyvybe apsauga ir nurodoma, jog negalima tyc¢ia atimti niekieno
gyvybes.

Zmogaus gyvybés svarba aiskiai atskleidzia ir nacionaliniai teisés aktai. Pagrindinio miisy
Salies istatymo — LR Konstitucijos 19 straipsnyje teigiama, kad zmogaus teis¢ | gyvybe saugo
Istatymas. Valstybé jau pacioje Zzmogaus gyvenimo pradZzioje privalo uztikrinti galimybe igyvendinti
konstitucing bei visuotinai pripazinta teis¢ 1 gyvybe ir tapti pilnaverciu visuomenes nariu. Vienas 1§
tokio uztikrinimo biidy yra baudziamosios atsakomybés uz gyvybés atémima nustatymas misy
Salies baudZiamuosiuose istatymuose.

Saugodama zmogaus teis¢ 1 gyvybe, valstybé imasi jvairiy priemoniy, taciau auksSciausia

vieta Siy priemoniy hierarchijoje uZima baudZiamieji istatymai, reglamentuojantys juriding
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atsakomybe uz teisei prieStaraujantj gyvybés atémima kitam asmeniui. Kuriant teisiniy priemoniu,
nukreipty { Zmogaus gyvybés apsauga sistema, istatymuy leidybos iniciatyvos teis¢ turincios
institucijos privalo siekti kuo nuoseklesnio asmeny lygybés istatymui principo jgyvendinimo ir
garantuoti teisini reguliavima, uztikrinantj vienoda gyvybés apsauga per visa Zmogaus gyvenima,
nepriklausomai nuo amziaus, sveikatos buklés, lyties, socialinés padéties ir pan.

Saugodamas zmogaus teises | gyvybe, baudziamasis istatymas kriminalizuoja atitinkamas
veikas ir sudaro salygas kito zmogaus gyvybei pavojinga asmens veikima ar neveikima laikyti
nusikalstama veika (nusikaltimu).

Nusikalstamos veikos — tai viena i$ teisés pazeidimy rasiy. Nuo kity teisés pazeidimy jas
skiria tai, jog nusikalstamomis veikomis itin $iurks¢iai pazeidziamos zmogaus teisés ir laisvés, kitos
LR Konstitucijos saugomos ir ginamos vertybés. Valstybés, kaip visos visuomenés politinés
organizacijos, paskirtis — uztikrinti Zzmogaus teises ir laisves, garantuoti viesaji interesa, todél jos
funkcijos, nukreiptos i pagrindinj tiksla - visuomenés interesy garantavimg ir apsauga, suponuoja
valstybés pareiga uztikrinti zmogaus teisiy ir laisviy, kitu LR Konstitucijos saugomy ir ginamy
gériy, veiksminga kiekvieno Zmogaus ir visuomenés in corpore apsauga. Tokia funkcing valstybés
paskirtj savo jurisprudencijoje akcentuoja Lietuvos Respublikos Konstitucinis Teismas (toliau tekste
— LR Konstitucinis Teismas), kuris pazymi, jog nusikalstamomis veikomis ne tik pazeidZiamos
asmens teis¢€s ir laisveés, kitos Konstitucijos saugomos ir ginamos vertybés, bet ir daromas neigiamas
poveikis gyvenimo salygoms, zmoniy gyvenimo lygiui, késinamasi | valstybés ir visuomenés
gyvenimo pagrindus. Taigi, nusikalstamumas, kaip neigiamas socialinis reiskinys, sudaro grésme ne
tik atskiry asmenuy, taiau ir visos visuomenés bei valstybés interesams.

Daugumos valstybiy baudziamuosiuose istatymuose esama savarankisky strukttiriniy daliy
(skyriy, skirsniy), kuriuose reglamentuojama atsakomybé uz nusikalstamas veikas, kuriy objektas -
pats Zzmogus, ir nuo zmogaus kaip biitybés neatskiriami betarpiskai su juo susijg gériai, vertybés. Tali
nusikaltimai zmogaus gyvybei, sveikatai, asmens nelie¢iamumui, laisvei, orumui). Neretai vien pati
vieta, kuri nusikaltimams zmogui tenka baudZiamojo istatymo struktiiroje, byloja, jog daugumos
Saliy baudZiamoji teisé Sias Zmogaus teises laiko svarbiausiomis ir laiduoja joms prioriteting
apsauga. Antrasis faktorius, bylojantis apie nusikaltimams zmogui, 0 labiausiai — zmogaus gyvybei
istatymy leidéjo teikiama svarba — tai sankciju grieztumas: atskiros nuzudymuy riSys be iSimties visy
valstybiy baudziamojoje teiséje yra baudziamos paciomis griez€iausiomis bausmémis.

Dazniausiai ypac¢ sunkiis nuzudymo atvejai yra pagrindiné priezastis, dél kurios net ir
demokratiniy bei teisiniy valstybiy, kaip, pavyzdziui, Jungtiniy Amerikos Valstijy, kriminaliniy
bausmiy sistemoje néra atsisakoma mirties bausmés, kas teisés humanizmo aspektu susilaukia daug
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kritikos ir prieStarauja Zmogaus teisiy absoliutumui. Nuostata laikyti nusikaltimus zmogui
sunkiausiais ir pavojingiausiais nusikaltimais visiSkai suprantama, nes viena pagrindiniy
baudziamyjy istatymy paskiréiy yra zmogaus, jo vertybiy ir interesu apsauga, o nusikaltimai
7zmogui ypatingi tuo, kad jais késinamasi | zmogu, kaip gamtos kirinj, jo pagrindines, jgimtas
vertybes.

Nuzudymas tiek nusikalstamy veiky, tiek ir nusikaltimy zmogui kontekste pagal savo
prigimtj ir sukeliamus padarinius yra sunkiausias ir pavojingiausias nusikaltimas, ne tik grubiai
pazeidziantis subjektines kito Zmogaus teises, taCiau apskritai paneigiantis galimybg¢ naudotis bet
kokiomis kitomis teisémis ir laisvémis ateityje. Apie nuzudymo sunkuma bei pavojingumo laipsnj
byloja objektyviis ir subjektyviis nusikaltimo sudéties poZzymiai. Sia prasme paZymétina, jog
baudziamosios teisés doktrinoje bei jurisdikcinéje praktikoje kyla nemazai problemy atskleidziant
objektyviuosius ir subjektyviuosius nuzudymo be jo pavojinguma didinanciy ar maZinanciy
aplinkybiy pozymius, apibréziant jy turini, atribojant pagrinding nuzudymo sudéti nuo kvalifikuoty
ir privilegijuoty sudéciy. Tiek teoriniame, tiek praktiniame lygmenyje gana aktyviai diskutuojama
apie tai, ar nuzudymo be jo pavojinguma didinanéiy ir mazinanc¢iy aplinkybiy sudétis néra pernelyg
»elastinga,” gebanti apimti pagal sunkuma, pavojinguma, subjektinés pusés turini, pakankamai
nevienodas nusikalstamas veikas.

ISsamus nuzudymo sudéties poZymiy tyrimas, vieningas juy vertinimas bei nusikalstamos
veikos kvalifikavimas teismy bei ikiteisminio tyrimo institucijy praktikoje salygoja visa eilg
valstybés bei jos organizuojamos teisésaugos sistemos uzdaviniy, tokiy kaip vienodas baudziamyju
istatymy aiSkinimas bei taikymas, teis€tumo ir teisingumo jgyvendinimas, pagaliau ir prigimtinés
teisés 1 gyvybg apsaugos uztikrinimas. Vengimas nuodugniau ir pladiau pazvelgti | Sios
nusikalstamos veikos sudéti ir jos elementus baudziamosios teisés doktrinos lygmenyje, suponuoja
nusikaltimy kvalifikavimo klaidas, neteisingy bausmiy uz padarytas veikas paskyrima bei
nukrypima nuo baudziamosios atsakomybeés, atsirandancios pagal jstatyma ir taikomos grieZtai
prisilaikant jo prasmés (nullum crimen, nulla poena sine lege), principo. Taigi Kiekvienu atveju in
concreto, norint teisiskai tiksliai nustatyti ir teisingai ivertinti kaltininko veika, uz kurios padaryma
kyla baudziamoji atsakomybé, ir paskirti teisingg bausmg, butina nustatyti visus nusikalstamos
veikos sudéties pozymius, teisingai suvokti baudziamyjy istatymy normy, nustatanciy atsakomybe
uz nuzudyma, turinj, vienodai interpretuoti bei taikyti Sias normas ikiteisminio tyrimo bei teismy
praktikoje. Vienas zymiausiy senovés romény teisininky — Publijus Juvencijus Celsas yra pabrézgs,
jog iSmanyti jstatymus toli grazu nereiskia Zinoti juy teksta, taciau reikia perprasti prasme, paskirti
bei veikimo ribas: ,,Scire leges nos est verba earum tenere sed vim ac potestatem* (D. 1,3,17).
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Manome, jog $i antikiné paremija visiskai tinka ir siekiant glaustai apibiidinti Sio disertacinio darbo
temos aktualuma.

Trumpai tariant, atlikto mokslinio tyrimo aktualuma sudaro bitinumas Lietuvos
baudziamosios teisés moksle placiau ir iSsamiau atskleisti baudziamuyjy istatymy, reglamentuojanciu
atsakomybe uz nuzudyma be jo pavojinguma didinan¢iy ir mazinanciy aplinkybiy turini, ju
aiSkinimo ir taikymo problematika.

Tyrimo objektas. Disertacinio darbo temoje atsispindi ir mokslinio tyrimo objektas, kuri
sudaro nuzudymas be jo pavojinguma didinanciy ir mazinanciy aplinkybiu bei Sios nusikalstamos
veikos teorinés ir praktinés kvalifikavimo problemos.

Tyrimo dalykas. Disertacijos tyrimo dalykas — nuzudymo be jo pavojinguma didinanciy ir
mazinanc¢iy aplinkybiy, numatyto Lietuvos Respublikos baudziamojo kodekso (toliau tekste — LR
BK) 129 str. 1 d., sudéties analizé bei teoriniy ir praktiniy problemy, kylanciy kvalifikuojant Sias
nusikalstamas veikas, tyrimas.

Turint tiksla nuosekliai ir visapusiskai iSanalizuoti disertacijos dalyka, joje pateikiamas
bendrasis nusikaltimy zmogaus gyvybei apibudinimas, apimantis nusikaltimy zmogaus gyvybeli
sampratos analizg tiek nacionalinés, tiek atskiry uzsienio valstybiy bei tarptautinés teisés kontekste.
Lyginamasis aspektas reikSmingas tuo pozitriu, jog i klausima, kokie gyvybés atémimo atvejai yra
laikomi nuZzudymu, néra vienintelio ir vienareikSmiSko atsakymo, zvelgiant tiek i§ atskiry valstybiy
baudziamyjy istatymuy, tiek ir i§ baudziamosios teisés doktrinoje reiSkiamy nuomoniy pozicijos. D¢l
Sios priezasties didelis démesys disertacijoje skirtas nuzudymo be jo pavojinguma didinanéiy ir
mazinaniy aplinkybiy savokos sampratai, kurios iSsamus atskleidimas nebiity jmanomas
neis$studijavus baudziamyju istatymy, reglamentuojanciuy atsakomybe uz Sig nusikalstama veika,
istorinés baudziamosios atsakomybés uz nuzudyma raidos bei neaptarus atskiry nuzudymo rusiy, uz
kuriy padaryma numatyta atsakomybé baudZiamajame jstatyme.

Atskleidziant nusikaltimy Zmogaus gyvybei ir konkreciai nuzudymo sampratos turini, didelis
démesys yra kreipiamas | tokius probleminius aspektus kaip gyvybés savoka, Zmogaus gyvenimo
pradzios ir pabaigos momenty nustatymo problematika bei nusikaltimy Zzmogaus gyvybei sistema,
itvirtinta Siuo metu galiojanciame BK ir kai kuriy uzsienio valstybiy baudZiamuosiuose istatymuose.

Pasirinkto disertacinio tyrimo negalima biity atlikti iSsamiai neiSanalizavus visy neteiséto
tyCinio gyvybés atémimo kitam zmogui (nuzudymo) sudéties elementy, todél darbe atskirai
aptariami nagrinéjamo nusikaltimo objektas ir nukent€jusysis, objektyvioji pus€, subjektas ir
subjektyvioji puse, lyginamuoju aspektu apzvelgiami uzsienio valstybiy baudziamojo teisinio
reglamentavimo ypatumai, o taip pat pateikiami tam tikri specifiniai pavyzdziai i§ teismy praktikos.
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Disertacinio darbo dalykas betarpiskai susij¢s su pagrindine nuzudymo sudétimi (nuzudymu
be jo pavojinguma didinan¢iy ar mazinan¢iy aplinkybiy, numatytu LR BK 129 str. 1 d.), todél
disertacijoje méginama, visas pakankamai savo motyvacija besiskirian¢ias nusikalstamas veikas,
ikiteisminio tyrimo instituciju ir teismuy praktikoje kvalifikuojamas pagal minéta BK straipsni,
sisteminti, skirstyti i rasis. Kita vertus, nuzudymo be jo pavojinguma didinan¢iy ar mazinanciy
aplinkybiy nusikaltimo sudéties identifikavimas negalimas neiSsiaiskinus, kurie gi nuzudymo
atvejai yra laikomi sunkesniais arba lengvesniais nei pagrindiné sudétis. Be to, atkreiptinas démesys
1 tai, kad nusikaltima kvalifikuojantys ir privilegijuojantys pozymiai skirtingy valstybiy
baudziamojoje teiséje néra vienodi, o tai apsprendzia ir skirtinga nuzudymo be jo pavojinguma
didinan¢iy ar mazinanciy aplinkybiy samprata. Tuo tikslu darbe yra iSsamiai apzvelgiami ir Sia
nusikalstama veika kvalifikuojantys pozymiai, atskleidziamos $iy pozymiy inkriminavimo
kaltininkui salygos bei iSkeliamos su tuo susijusios teisés taikymo praktikoje pasitaikancios
problemos, o0 taip pat sitilomi ju sprendimo buidai, argumentuojami pozityviais teismu praktikos
pavyzdziais bei baudziamosios teisés doktrina. Tuo paciu tikslu disertacijoje analizuojami ir
nuzudyma privilegijuojantys poZymiai.

Be istatymy, reglamentuojanciy atsakomybe uz nuzudyma, analizés disertacinio darbo
dalyka sudaro ir teismy praktikos nuzudymy bylose problematika. Nuzudymy, kaip labai sunkiy
nusikaltimy, bylas Lietuvos Respublikos baudziamojo proceso kodeksas (toliau ir — LR BPK)
nagrinéti pirmaja instancija priskiria apygardos teismams (LR BPK 225 str. 1 d.). Atsizvelgiant i tai,
2002 metais pradéjus rengti daktaro disertacija, buvo renkama ir analizuojama visy penkiy
Respublikoje veikianiuy apygardy teismy (Vilniaus, Kauno, Klaipédos, Siauliy, Panevézio) praktika
nuzudymuy bylose.3 Didziausias démesys skirtas toms baudziamosios byloms, kuriose teisminio
nagrin¢jimo stadijoje kilo veikos perkvalifikavimo klausimai, sprestos nuzudymo be jo pavojinguma
didinan¢iy ir maZinanc¢iy aplinkybiy atribojimo nuo kvalifikuoty ir privilegijuoty sudéciy problemos.
Teismy praktikos analizés tikslais parengta anketa, kuri iSplatinta visiems apygardy teismy teiséjams
praSant pateikti informacija apie ju praktikoje pasitaikiusias nuzudymu bylas, kuriose kilo sunkumy
kvalifikuojant veika, nustatant kaltininko veikoje vienus ar kitus nusikaltimo sudéties poZymius.
Apibendrinus anketos rezultatus, gauta vertinga informacija, kurios pagrindu padarytos iSvados apie
kaltinamojo, nukentéjusiojo socialines charakteristikas nuzudymy bylose, dazniausiai pasitaikancius
veikos padarymo biidus, motyvus, tikslus ir pan. Ne maziau gilintasi ir | Lietuvos Auks¢iausiojo

Teismo (toliau ir — LAT) praktika nagrinéjant nuzudymu bylas kasacine tvarka, ypa¢ démesys

3 I§ viso susipazinta su 400 apygardy teismy pirmgja instancija isnagrinéty baudziamyjy byly, kuriose asmenys kaltinti
padare nuzudymus, medziaga.
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telktas | atvejus, kai kasacine tvarka iSnagrin¢jus byla pirmosios ar apeliacinés instancijos teismy
nuosprendziai nuzudymy bylose keisti dél neteisingo veikos kvalifikavimo, netinkamo bausmés
paskyrimo ir pan.*

Delimituojant disertacinio tyrimo dalyka, biitina paZyméti, jog neteisétas tyCinis gyvybeés
kitam zmogui atémimas gali ne tik sudaryti nuzudymo sudéti, taciau taip pat biti eilés kity
nusikalstamy veiky, patenkanc¢iy i nusikaltimy Zmoniskumui (genocidas), karo nusikaltimy
(tarptautinés teisés draudziamas elgesys su zmonémis, tarptautinés humanitarinés teisés saugomuy
asmeny zudymas), nusikaltimy valstybei (atentatas), visuomenés saugumui (pvz., teroro aktas)
kategorijas, pozymis. Pateiktoje disertacijoje nuzudymas kaip kity nusikalstamy veiky sudéties
pozymis nebus tiriamas, kadangi minétos nusikaltimy sudétys gali sudaryti savarankiSko disertacinio
tyrimo dalyka.

Tyrimo tikslas. Disertacijos tyrimo tikslas — atskleisti nuzudymo be jo pavojinguma
didinanciy ar maZzinan¢iy aplinkybiy, uz kuri kyla baudziamoji atsakomybé pagal LR BK 129
straipsnio 1 dalj, samprata, iSanalizuoti Sios nusikalstamos veikos pozymius, iskelti nagrinéjamos
nusikalstamos veikos teorines ir praktines kvalifikavimo problemas bei pateikti pasiilymus Siy
problemy sprendimui.

Tyrimo uzdaviniai. Disertacinio tyrimo tiksly pasiekimui yra keliami Sie uzdaviniai:

— atskleisti nusikaltimy Zmogaus gyvybei samprata, esmg ir sistema;

— atskleisti nuZzudymo samprata Lietuvos ir uZsienio valstybiy baudziamuosiuose
istatymuose;

— aptarti baudziamosios atsakomybés uz nuzudyma istorinio vystymosi aspektus;

— atlikti i§samia nuzudymo sudéties analize. Siam uzdaviniui igyvendinti atskirai nagrinéjamas

nuzudymo objektas, dalykas (nukentéjusysis), objektyvioji pusé, subjektas ir subjektyvioji puse;

— atriboti nuzudyma be jo pavojinguma didinanciy ar mazinanciy aplinkybiy (pagrinding
nuzudymo sudéti) nuo gretimy nusikalstamy veiky sudéciy;

— iSanalizuoti nuzudyma kvalifikuojan€ius pozymius, didinancius atsakomybg uz Sios
nusikalstamos veikos padaryma;

— 1i8analizuoti nuzudyma privilegijuojancius poZymius, mazinancius atsakomybg uZ Sios

nusikalstamos veikos padaryma;

* Atsizvelgiant | tai, kad tokiais atvejais tam tikry teisiniy problemy sprendimas yra atskleidziamas kasacinés instancijos
teismo procesiniuose dokumentuose, pateikiant pavyzdZius is teismy praktikos yra nurodomas LAT, o ne pirmosios
instancijos teismo bylos numeris.
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— atlikti atsakomybés uz nuzudyma reglamentavimo lyginamaji tyrima su kity uzsienio
valstybiy baudziamuosiuose jstatymuose numatytomis panasiomis teisés NOrmomis;

— aptarti bausmiy uz nuzudymus skyrimo teismy praktikoje ypatumus.

Ginamieji disertacijos teiginiai:

1. Nuzudymas visada yra tik tycinis, neteisétas gyvybés atemimas kitam zmogui.

Neatsargus gyvybés atéemimas nelaikomas nuzudymu siekiant pabrézti mazesnj Sios veikos
pavojingumq. Be to, nuo BK 129 str. numatyto nusikaltimo Si veika skiriasi ir pagrindiniais savo
sudeéties pozymiais (kaltés forma).

2. Vienu is nuzudymo sudéties, numatytos LR BK 129 str. 1 d., elementy — objektu turime
laikyti zmogaus gyvybe, kuri traktuotina ne tik kaip natiralus, biologinis Zmogaus egzistavimo
procesas, bet ir kaip tam tikra dalis visuomenéje susiklostanciy socialiniy santykiy.

3. Sitilytina laikytis Siy pradinio Zmogaus gyvenimo momento nustatymo kriterijy: pradiniu
Zmogaus gyvenimo momentu deréty laikyti visiSkq kudikio atsiskyrimq nuo motinos isciy,
(nepriklausomai nuo to, ar perkirpta virkStelé ir atsiskyré placenta) ir kai yra pastebétas
kvépavimas ar kiti gyvybés pozymiai — Sirdies plakimas, virkstelés pulsavimas ar raumeny _judéjimo
buvimas. Tokiu bidu, jeigu naujagimio nuzudymas yra padaromas autoriaus apibréZtu pradiniu
gyvenimo momentu, veikoje yra nuzudymo sudétis. Jeigu kiidikis gimé be gyvybés pozymiy, taciau
motina ar kiti asmenys mano, kad jis gimé gyvas, tai veika, kuria siekiama atimti gyvybe,

kvalifikuotina kaip pasikésinimas nuZudbyti.

4. 7mogaus mirties momentu laikytinas visiskas ir negritamas visy galvos smegeny
(iskaitant ir kamienq) funkcijy nutritkimas, kal jis negriztamai yra konstatuotas teisés akty nustatyta

tvarka. Tik visy smegeny negriztama ziitis sudaro pagrindq konstatuoti Zmogaus mirtj.

5. Teismy praktikos skiriant bausmes uz nuzudymq analizé rodo, jog skiriant bausmes uz
nuzudymus ne visada teisingai jvertinamas veikos pavojingumas, pasitaiko ir neteisingo BK normy,
regulivojanciy bausmiy skyrimq, interpretavimo. Netinkamas minéty konkretaus nuZudymo
aplinkybiy jvertinimas sudaro prielaidas neteisingos bausmeés paskyrimui.

Tyrimo Saltiniai. Pagrindiniai tyrimo Saltiniai yra LR Konstitucija, LR BK ir kiti istatymai
bei teisés aktai, tarptautiniai ir Europos Sajungos teisés aktai, Lietuvos ir uzsienio valstybiy
baudziamosios teisés ir kriminologijos literatira. Darbe pasinaudota LR Konstitucinio Teismo

nutarimais, Lietuvos AuksCiausiojo Teismo (toliau — LAT) senato nutarimais, susijusiais su
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analizuojama tema. RaSant darba, naudotasi Lietuvos Didziosios Kunigaikstystés, tarpukario,
sovietinio laikotarpio teisés aktais ir specialigja literatiira, uzsienio valstybiy baudziamosios teisés
doktrinos specialisty darbais bei teismy praktikos pavyzdziais teoriniams teiginiams pagristi.

Tiriant darbo objekta bei siekiant minéty tiksly daugiausia remtasi A. Abramaviciaus, G.
Svedo, J.Prapies¢io, J. Nociaus, A. Péstininko, K. Jovaio, A. Klimkos, R. Drak$o,A. Draksieng¢s, V.
Piesliako, R. Aliukonienés, A. Schonke, H. Schréder, R. Card, J.C. Smith, B.Hogan, J. Pradel , S.
V. Borodino, M. D. gargorodskio, V. N. Kudriavcevo, N. I. Zagorodnikovo, E. F. Pobegailo, V. F.
Karaulovo, A. Mareko, K. Daskevi¢ ir kity mokslininky darbais.

Tyrimo metodai. Igyvendinant iSkeltus disertacinio darbo uzdavinius, naudotasi S§iuo
mokslinio tyrimo metody kompleksu: istoriniu, loginiu — analitiniu, sisteminés analizés,
lyginamuoju, lingvistiniu.

Istorinis metodas taikytas siekiant atskleisti, kaip nuzudymas ir ji apibidinantys pozymiai
suprantami skirtingose epochose, socialinése ir valstybinése formacijose, kaip nusikaltimy Zmogaus
gyvybei sistema ir nuzudymo samprata kito bei evoliucionavo nacionalingje Lietuvos teiséje.

Loginis — analitinis metodas naudotas aiSkinantis teisés normy turinj, darant apibendrinimus
ir iSvadas. Daugelis disertacijos teiginiy tikrinami pateikiant papildomus pagrindZziamuosius
teiginius.

Sisteminés analizés metodas taikytas nagrin¢jant problemas, kuriy neimanoma iSspresti
neatsizvelgus i sisteminius baudZiamojo istatymo rySius.

Pasitelkus | pagalba lyginamaji metoda, atskleista nuzudymo sampratos ivairoveé, nusikaltimy
gyvybei sistemos ypatumai, egzistuojantys skirtingy uZsienio valstybiy baudZiamuosiuose
istatymuose. Sis metodas naudojamas ir nagrinéjamy dalyky palyginimui Lietuvos ir uZsienio
baudZiamosios teisés doktrinose.

Lingvistiniu metodu remtasi lyginat nuZudymo be jo pavojinguma didinan¢iy ar mazinanciy
aplinkybiy sudéties pozymius su gretutiniy nusikalstamy veiky sudéties poZymiais, o taip pat
analizuojant BK konkre¢iame straipsnyje vartojamy analogiskuy savokuy reikSme kituose istatymuose.

Mokslo darbo naujumas. Lietuvoje igyvendinus baudziamosios teisés reforma ir 2003 m.
geguzés 1 d. jsigaliojus naujajam LR BK buvo galutinai jtvirtinta nauja nuzudymo samprata,
besiskirianti nuo buvusios iki tol galiojusiuose baudziamuosiuose istatymuose. Disertacijoje pirma
karta po naujojo LR BK isigaliojimo visapusiskai ir kompleksiskai nagrinéjama nuzudymo be jo
pavojinguma didinanciy ar maZinanciy aplinkybiy sudétis.

Lietuvos baudziamosios teisés doktrinoje Sioje disertacijoje analizuojamo nuzudymo be jo
pavojinguma didinan¢iy ar mazinanc¢iy aplinkybiy reglamentavimo klausimai iki Siol buvo nagrinéti
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gana apibendrintai, kaip pavyzdziui, Teisés instituto mokslininko dr. Karolio JovaiSos, arba labiau
orientuojantis i didaktinius tikslus, kaip tai daroma Vilniaus universiteto Teisés fakulteto lektoriaus
Juozo Nociaus darbe ,,Nusikaltimai zmogui*.

Nusikaltimus Zmogaus gyvybei, o taip pat ir nuzudyma be jo pavojinguma didinanciy ar
mazinanc¢iy aplinkybiy pakankamai i§samiai analizavo nemazai kity valstybiy baudziamosios teisés
atstovy: Amerikoje- J. Klotter, P.H.Robinson; Anglijoje- R.Card, W.Cairns, Mc.Keon, J.C. Smith,
B.Hogan, Pranciizijoje- W.Jeondidier. R.Merle, A.Vitu, J.Pradel, Vokietijoje — A.Schonke, H.
Schroder, J. Wessels; Rusijoje — N. I. Zagorodnikovas, M. D. Sargorodskis, S. V. Borodinas, E. F.
Pobegailo, V. 1. Tka¢enko, V. F. Karaulovas, Lenkijoje — K. Daskevi¢, A. Marek ir kt. Be to,
nuzudymo be jo pavojinguma didinanéiy ar mazinaniy aplinkybiy sudéties pozymiai buvo
nagrin¢jami Lietuvos ir uzsienio valstybiy baudziamosios teisés specialiosios dalies vadovéliuose,
oficialiuose baudziamuyjy istatymy komentaruose. Kita vertus, pripazistant uzsienio valstybiu autoriy
indeli nagringjant atsakomybés uz nuzudyma be jo pavojinguma didinanciy ar maZinanciy
aplinkybiy klausimus, reikia jvertinti ir tai, jog kiekvienos valstybés baudziamieji istatymai be
bendryju baudziamosios teisés tiksly, principy bei tendencijy taip pat atspindi ir nacionalinius teisés
sistemos ypatumus, nacionalinés teisés doktrinos pozitrius. Misy nuomone, yra biitina { nuzudymo
be jo pavojinguma didinan¢iy ar maZzinanciy aplinkybiy sudéti, Sios veikos kvalifikavimo
problematika, baudziamosios atsakomybés uz minéta veika ypatumus pazvelgti per Lietuvos
baudziamyjy istatymy ir teismy praktikos prizme, kartu remiantis ir lyginant su uZsienio valstybiy
patirtimi. Tai yra tikslinga, juolab, ir dél tos priezasties, kad didzioji dalis lietuviskos mokslinés
literattiros analizuojama tema parengta dar pries isigaliojant naujajam LR BK.

Nuzudymo be jo pavojinguma didinanciy ar mazinanc¢iy aplinkybiy, kaip ir kity nuzudymuy
rasiy kvalifikavimo ypatumai, yra aptarti LAT senato nutarimuose, tac¢iau moksliniy darby, skirty
biitent pagrindinés nuzudymo sudéties poZymiy analizei, yra labai nedaug.

Bet kuri teisés reforma, o ypa¢ igyvendinama tokioje santykinai stabilioje ir nedaug
kintancioje teisés Sakoje, kokia yra baudziamoji teis¢, salygoja tam tikrus sunkumus, susijusius su
nauju istatymy taikymu bei nusikalstamy veiky pagal juos kvalifikavimu. Susiformuoti atitinkamai
vieningai teismy bei ikiteisminio tyrimo institucijy praktikai reikia laiko, todé¢l, visy pirma, naujy
teisés normy akty aiSkinimas atlickamas bei ju taikymo rekomendacijos formuluojamos teisés
doktrinoje. Sio mokslo tiriamojo darbo paskirtj ir sudaro vieno i§ sunkiausiy bei pavojingiausiy
nusikaltimy, nuZzudymo be jo pavojinguma didinanciy ar mazinan¢iy aplinkybiy analizé naujajame

LR BK.
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Praktiné darbo reikSmé. Prakting disertacijos reikSme sudaro tai, jog Sis tyrimas kaip
metodin¢ priemoné gali biuti naudojamas savo veikloje taikanciy baudziamosios teisés normas
subjekty: ikiteisminio tyrimo pareigliny, prokurory, teis¢jy, taip pat kity teisininky praktiky.
Manytina, jog tai palengvintuy veiky, kuriomis késinamasi { Zmogaus gyvybe, kvalifikavimo procesa,
padaryty paprastesni gretimu nusikaltimy zmogaus gyvybei sudéciy atribojima, jgalinty iSvengti
klaidy, kurios dazniausiai pasitaiko sprendziant nuzudymy kvalifikavimo klausimus. Atsizvelgiant {
atsakomybés uz nuzudyma reglamentavimo uZzsienio valstybiy baudziamuosiuose istatymuose
ypatumus ir progresyvias tendencijas, autoriaus prieitas iSvadas ir pateiktus silymus, nacionalinis
istatymy leidéjas galéty tobulinti teisékiiros procesa, koreguoti teisés normas, numatancias
baudziamaja atsakomybe¢ uz nuzudyma be jo pavojinguma didinan¢iy ar mazinan¢iy aplinkybiy.
Dalis disertacijos medziagos, susijusi su nuzudymo sudéties elementy analize bei atskiry nuzudymo
rusiy atribojimu, gali biiti traktuojama kaip galiojan¢io LR BK XVII skyriaus straipsniy komentaras.
Be to, disertacinis darbas taip pat galéty biiti naudojamas déstant Baudziamojo teisé€s specialiosios
dalies kursa universitety ir aukstyju mokykly studentams, taip pat lyginamosios teisétyros studijoms
baudziamosios materialinés teisés srityje.

Tyrimo rezultaty aprobavimas. Disertacijos autorius parengé tris straipsnius, publikuotus
Lietuvos periodiniame mokslo leidinyje ,,Teisé¢®, kuriuose pristaté reik§mingiausius disertacinio
tyrimo aspektus bei pagrindines iSvadas.

Darbo struktiira. Darbo struktiira yra nulemta tyrimo tiksly. Disertacija sudaro jvadas,
keturios déstomosios — tiriamosios dalys, kurios susideda i§ tarpusavyje susijusiyjy ir vienas kita
papildanciy septyniolikos skyriy, atlikto tyrimo iSdavoje suformuluoty i§vady ir pasiiilymy. Darbo
pabaigoje pateiktas naudoty tyrimo Saltiniy ir autoriaus publikuoty straipsniu disertacijos tema

sqrasas.
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ISVADOS IR PASIULYMAI

1. Nuzudymas visada yra tik neteiséta, tyCin¢ veika. Neatsargus gyvybés atémimas
nelaikomas nuzudymu siekiant pabrézti mazesni tokios veikos pavojinguma ir tokia pozicija
pagrista. Be to, nuo BK 129 str. numatyto nusikaltimo §i veika skiriasi pagrindiniais sudéties
pozymiais (kaltés forma). Tokia koncepcija nekritikuotina, tik tenka pastebéti, kad teismy
nuosprendziuose dar kartais vartojamas perteklinis terminas ,,ty¢inis nuzudymas.

2. Sprendziant nuzudymo objekto klausima, racionaliausia ir iSsamiausia reikéty laikyti
nuomong, kuri zmogaus gyvybe traktuoja kompleksiskai, t. y. ne tik kaip teisés normomis saugoma
subjekting teiseg, taciau taip pat ir kaip savarankiska biologing, dvasing bei socialing vertybe.

Nuzudymo dalykas yra Zmogus, todél paprastai Siuo atveju vartojama ne dalyko, o
nukentéjusiojo savoka. Zudomas zmogus turi biiti gyvas, fiziologiskai funkcionuojantis, jau gimes ir
dar nemirgs.

3. Zmogaus gyvybés pradzios momentas kelia daug diskusiju, ta¢iau siejamas su tam tikrais
gyvybingumo kriterijais ir nepriklauso nuo to, ar vaisius apsigimgs. Teisingje literatiiroje kol kas yra
i§skiriamos trys pagrindinés Zzmogaus gyvybés pradzios teorijos, t. y. gyvybe asmuo turi nuo
vaisiaus pradéjimo momento, nuo tam tikro vaisiaus vystymosi momento arba nuo gimimo
momento. Kiekviena 1§ §iy teorijy turi savo privalumy ir trukumuy, jos yra viena kita papildancios,
taCiau vienos, kuri biity universali ir tinkama nustatant gyvybés pradZios momenta, néra.

4. Siilytina pradiniu Zmogaus gyvenimo momentu laikyti visiS8ka kudikio atsiskyrima nuo
motinos {s¢iy, nepriklausomai nuo to, ar perkirpta virkstel¢ ir atsiskyré placenta, ir kai yra pastebétas
kvépavimas ar kiti gyvybés pozymiai — S$irdies plakimas, virkStelés pulsavimas ar raumeny
judéjimas. Tokiu biidu, jeigu naujagimio nuzudymas yra padaromas autoriaus apibréZtu pradiniu
gyvenimo momentu, veikoje yra nuzudymo sudétis. Jeigu kiidikis gime be gyvybés poZymiy, taciau
motina ar kiti asmenys mano, kad jis gimé gyvas, tai veika, kuria siekiama atimti gyvybg,

kvalifikuotina kaip pasikésinimas nuzudyti.

5. Zmogaus mirties momentu deréty laikyti visiSka ir negriztama visy galvos smegenu
(iskaitant ir kamiena) funkcijuy nutrikima, kai $io nutriikimo negriztamumas yra konstatuotas teisés
akty nustatyta tvarka. Pabréztina, kad tik visy smegeny negriztama zutis sudaro pagrinda konstatuoti
Zmogaus mirt.

6. Nuzudymo sampratos kontekste aptariant santyki tarp pagrindinés (be pavojinguma

didinanc¢iy ir mazinanciy aplinkybiy) ir kvalifikuotos tycinio nuzudymo sudéties, reikia pazymeéti,
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JOog esama ir tokiu valstybiu, kuriy baudziamieji jstatymai minéty veiky kvalifikavima palieka
baudziamaja byla nagrin¢jancio teismo diskrecijai, o baudziamajame istatyme néra jokiy gairiy,
pagal kurias biity galima atriboti Sias dvi nusikaltimy sudétis.

7. Baudziamosios teisés teorijoje nuzudymas be jo pavojinguma didinanc¢iy ar mazinanciy
aplinkybiy daZnai vadinamas nuzudymu be sunkinan¢iy ar lengvinan¢iy aplinkybiy. Autoriaus
nuomone, toks apibiidinimas néra visiSkai teisingas. Tikslingiau bity ji vadinti nuzudymu be jo
pavojinguma didinan¢iy ar mazinanciy aplinkybiy arba nuzudymu be kaltininko baudziamaja
atsakomybe kvalifikuojanciy ir privilegijuojanc¢iy pozymiuy.

8. Privilegijuotas nuzudymas — tai nuzudymo rusSis, kurios sudétis yra formuluojama
itraukiant { pagrinding sudéti papildomus pozymius, mazinancius veikos pavojinguma. Pazymétina,
kad kai kuriy Saliy baudziamieji kodeksai (pvz., Pranciizijos BK) tokiy nuzudymy riisiy nenumato.

Kvalifikuotas nuzudymas - tai nuzudymo rasis, kurios sudétis yra transformuojama
itraukiant { pagrinding sudétj papildomus pozymius, didinanéius nusikalstamos veikos pavojinguma.
Kai kuriose valstybése skirtumas tarp nuzudyma be jo pavojinguma didinanéiy ar mazinanciy
aplinkybiy ir kvalifikuoto nuzudymo yra toks ryskus, jog, pabréziant pastarojo pavojinguma, jam
apibrézti vartojamas kitas terminas.

9.Nuzudymas i§ pavydo, kerSto ar kitokiy paskaty, kilusiy dél kaltininko ir nukentéjusiojo
asmeniniy santykiy, kvalifikuojamas pagal BK 129 str. 1 d. Apie §ia nuzudymo be jo pavojinguma
didinanc¢iy ir mazinanc¢iy aplinkybiu rus; kalbeéti galima tik tuomet, kai néra nusikaltimo, numatyto
LR BK 129 str. 2 d. 10 p., pozymiy, t. y., kai kaltininkas kerStauja dél nukentéjusiojo asmens

tarnybos ar piliecio pareigy vykdymo, jo priimty sprendimy ne kaltininko naudai ir pan.

10. Kvalifikuojant nuzudyma pagal BK 129 str. 2 d. 2 p. (bejégiskos biklés asmens
nuzudymas) svarbus pats faktas, kad nukentéjusysis buvo bejégiskoje biikl¢je ir kad kaltininkas tuo
pasinaudojo ji nuzudydamas. Tuo tarpu priezastys, nulémusios nukentéjusiojo bejégiska biikle,
kvalifikavimui reik§més neturi. [ jas gali buti atsiZzvelgiama tik individualizuojant bausmg.

11. Kai kaltininkas ne vienu metu nuzudo kelis asmenis ir neirodoma vieninga tycia,
kiekvienas nuzudymas kvalifikuojamas atskirai pagal LR BK 129 str. 1 d. Tokiu atveju galima
svarstyti problema, ar nereikéty Sio nuzudyma kvalifikuojancio poZymio interpretuoti placiau, o
bitent kvalifikuoti veika kaip kvalifikuota nuzudyma taip pat ir tais atvejais, kai vieningo
nusikalstamo sumanymo néra, nes praktikoje kyla problemy, kai nuZzudomi keli Zmonegs, taciau,

nesant vieningo sumanymo ir kity nuzudyma kvalifikuojanéiy poZymiy, kaltininko veika
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kvalifikuojama kaip nuzudymas be jo pavojinguma didinanéiy ar mazinanc¢iy aplinkybiy pagal LR
BK 129 str. 1 d.

12. Nuzudymas d¢l savanaudisky paskaty gali biiti padarytas tiek tiesiogine, tiek netiesiogine
tyCia. Butinasis subjektyviosios pus€s pozymis aptariamo nusikaltimo atveju yra savanaudiskos
paskatos, kurios turi buti susiformavusios iki nuzudymo pradzios arba gali kilti késinimosi i kito
Zmogaus gyvybe metu. Jei sumanymas kaltininkui kilo ir buvo realizuotas po to, kai nukentéjusysis
buvo nuzudytas, veika turi buiti kvalifikuojama pagal BK 129 str. 1 d. (jei nebuvo kity
kvalifikuojan¢iu pozymiuy) ir pagal atitinkamus BK straipsnius, reglamentuojan¢ius baudziamaja
atsakomybe uz nusikaltimus nuosavybei (pvz. vagyste, pléSima ir pan.).

13. Praktikoje kvalifikuojant nuzudymus, padarytus neveikimu, labai aktualus kaltés
nustatymo klausimas. Nuzudymas yra tyCinis nusikaltimas, todél norint patraukti baudziamojon
atsakomybén uz $i nusikaltima, bitina nustatyti, kad neveikdamas (neatlikdamas savo pareigos)
kaltininkas supranta, kad dé¢l tokio neveikimo nukentéjusysis mirs ir tokiy padariniy siekia
(tiesioginé tycia) arba nors ir nesiekia, bet samoningai leidzia jiems kilti (netiesioginé tycia).

14. Padariniai - Zmogaus mirtis yra biitinas nuzudymo pozymis. Tokiu biidu tik zmogaus
mirties sukelimas reiSkia, jog nuzudymas yra baigtas.

15. Nukentéjusiojo mirtis turi buti désningas, o ne atsitiktinis kaltininko veikos padarinys.
Sprendziant priezastinio rysio buvimo ar nebuvimo klausima, turi bati nustatyta, kad tik kaltininko
padaryta veika sukélé ir salygojo padariniy atsiradima. Paprastai Si aplinkybé nustatoma remiantis
teismo medicinos specialisto ar eksperto isvadomis dél nukentéjusiojo mirties priezasties.

16. Teismy praktika formuojama taip, kad jei smurta pries nukentéjusiji naudojo keli
asmenys ir §is miré nuo padaryty suzalojimy visumos, tai pagal BK 129 str.1 d. atsako visi
suzalojimus padarg asmenys. Jei tokiu atveju nukentéjusiojo mirt; sukélé vienas ar keli padaryti
suzalojimai ir nustatyta, kad ne visi asmenys smurta naudojo turédami tyCia nuzudyti, tai uz
nuzudyma atsako tik tie asmenys, kuriy padaryti kiino suZalojimai buvo nukentéjusiojo mirties
priezastiS. Jei nukentéjusiojo mirtj sukélé nors ir vienas padarytas suzalojimas, bet nustatyta, kad
smurta naudojo keli asmenys, o smurto pobiidis ir intensyvumas liudija apie tyCia nuzudyti arba apie
neapibrézta ty€ia, kuri apima ir gyvybeés atémima, tai uZ nuzudyma atsako ne tik tie asmenys, kuriy
padaryti suZalojimai buvo nukentéjusiojo mirties priezastimi, bet ir kiti asmenys, tiesiogiai dalyvave
gyvybeés atémimo procese.

17. Autoriaus manymu, Siuolaikinis paauglio intelektinis vystymasis, emociné ir socialing
branda leidZia jam pakankamai anksti suvokti ypatinga nuZzudymo, o taip pat ir kai kuriy nusikaltimy

zmogaus sveikatai (sunkaus sveikatos sutrikdymo) smerktinuma bei zalinguma, todél buty tikslinga
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svarstyti klausima, ar baudZiamoji atsakomybé uz nuzudymus ir sunkius sveikatos sutrikdymus
neturéty iskilti jaunesniam negu 14 mety amziaus asmeniui. Sitllytina svarstyti klausima, kad uz
nusikalstamy veiky, numatyty BK 129 ir 135 str. 2 d. 3, 6, 7 ir 9 punktuose, padaryma biity nustatyta
12 mety amziaus riba.

18. Kvalifikuojant ty€inio nuzudymo atvejus, ypa¢ svarbu nustatyti kaltininko tyc¢ios turinj ir
krypti. Tais atvejais, kai tiriant baudziamaja byla nustatoma, kad kaltininko tycia yra tiesioginé,
apibrézta ir nukreipta i gyvybés kitam zmogui atémima, bet faktiskai atsirado lengvesné zala, t. y.
buvo sutrikdyta nukentéjusiojo Sveikata, kaltininko veika turi bati  kvalifikuojama kaip
pasikésinimas nuzudyti, kadangi bitent i Siuos padarinius buvo nukreipta kaltininko ty¢ia. Kai yra
tiesioginé neapibrézta tycia, veika kvalifikuojama pagal atsiradusius padarinius — kaip nuzudymas ar
sveikatos sutrikdymas.

19. Teismy praktikos skiriant bausmes uz nuzudyma analizé rodo, jog ne visada teisingai
ivertinamas veikos pavojingumas, kaltininko asmenybé, sureik§Sminamas nepilnametystés faktas,
kartais neteisingai interpretuojamos BK normos reguliuojancios bausmés skyrima. Taigi,
netinkamas minéty aplinkybiy jvertinimas sudaro prielaidas neteisingam bausmés paskyrimui uz

konkrety nuzudyma.
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