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CONCILIATION OF PARTIES IN CIVIL PROCEDURE

Summary

Arguing and desire to win are common qualities of human being. It is often said
that arguing and not listening to other’s opinion is a part of any society’s culture.
Especially this is noticeable when the story goes about court proceedings and ambition
of every party to the dispute to get the case solved in favour of them. A conflict can be
also hindered by participation of lawyers as the irony of the saying “Two lawyers, three
opinions” in most of the cases may be invoked. The idea that at court it is possible not
only to resolve a conflict on the merits but also to attempt to conciliate parties is an
object of debates for a great while. In some periods discussions are less enthusiastic, in
some — more dynamic. However, at the time being the topic is under intensive
consideration and measures how to encourage conciliation of parties at court hearings
are investigated. The situation is in no way different if we are discussing countries of

. .. 1
common or continental law tradition .

Object of the Work. The thesis is analyzing an institute of conciliation of parties
in civil procedure, its conception, development and relevant issues with regard to legal
framework in Lithuania. In the thesis civil procedure is interpreted in a narrow sense, 1.
e. activities of a court and parties while hearing civil cases and executing court
decisions’. Therefore, judicial conciliation, its theoretical and practical aspects, possible
forms of conciliation, its significance, powers of court in putting efforts to conciliate the
parties as well as a result of successful conciliation — conciliation agreement, are
examined.

Since conciliation of parties is a very wide phenomenon consisting of many
aspects in order to define the scope of the research more clearly various procedures of
conciliation as alternative ways of dispute resolution intended to prevent a dispute going
to court, for example, negotiations of the parties to the dispute, hearing of the dispute
where only advocates of the parties participate and so on are not analyzed. The research

concerns only a mediation as a measure to reach settlement between the parties since this

! Peters B.C. Der Giitegedanke im deutschen ZivilprozeBrecht. Jena, 2004. P.4.
? Lauzikas E., Mikelénas V., Nekrogius V. Civilinio proceso teisé I tomas. Vilnius, 2003. P.28.



form of conciliation is now being under attempt to be integrated into court procedure and
it is regulated at both national and the European Union levels.

As mentioned, the thesis concentrates on the institute of conciliation in civil
procedure; therefore, the author is not analyzing prospects of conciliation between a
victim and a defendant being suspected of criminal activities in criminal law and
criminal procedure. Moreover, possibility to conclude a conciliation agreement in
administrative procedure is also not an object of the thesis.

The research is not aiming to conduct thorough comparative analysis on judicial
conciliation. Therefore, examples and explanations concerning foreign countries are used
as an additional measure which shall be helpful while evaluating the development of
judicial conciliation undergoing in Lithuania, finding new ideas how legal regulation of
conciliation may be expanded or what measures can be employed in order to conciliate
the parties.

Even though conciliation itself is closely related to a conflict as a social
phenomenon and conception, the research is limited to legal aspects of conciliation and
no efforts to reveal the nature of a conflict, reasons of its emergence or possible types of
conflicts are made. No reference to science of conflicts — conflictology, is made.
Moreover, science of psychology is invoked only to such extent which is necessary to
discuss certain legal aspects, the course of conciliation and roles of court and persons
participating in proceedings of conciliation, their reaction to the events in course of

concilation.

Purpose and Tasks of the Work. The purpose of the research is to analyze
judicial conciliation in civil procedure in a complex manner, to reveal theoretical and
practical issues, provide proposals how procedure of conciliation should look like, what
measures shall be adopted by both court and parties in pursue of fluent, consistent and
amicable settlement and thus to complement the legal doctrine in this sphere. The
research is not aiming to reveal common model of conciliation relevant to all possible
cases what ever might be.

These tasks of the research are set in order to achieve the aforementioned

objective:



1. to examine in a thorough manner conciliation of parties as one of the purposes
of civil procedure, its prospects in civil procedure of Lithuania, the role in different
proceedings and the relation with principles of civil procedure, to reveal the essence and
advantages of this aim in comparison with an adoption of court decision in civil case;

2. to research all possible forms of judicial conciliation, its relation with non
judicial conciliation and their main peculiarities and differences;

3. to reveal the role of the court in judicial conciliation, actions available to it and
their limits in pursue of dispute resolution as well as to examine the influence of
advocates acting as main representatives of the parties in the course of amicable dispute
resolution;

4. to analyze in a thorough manner the conception of conciliation agreement,
clauses of its effect, peculiarities of judicial validation and legal effect, to examine
jurisprudence and its gaps concerning the issues, to discuss peculiarities of
implementation of conciliation agreements in other member countries of the European
Union;

5. to analyze the essence and significance of mediation, judicial mediation in
particular, its differences and relation with judicial conciliation as well as possibilities to
apply obligatory mediation; to evaluate the necessity of judicial mediation in a

contemporary civil procedure.

Topicality and Scientific Novelty of the Work. The relevance of the chosen
topic of the thesis is determined by the fact that judicial conciliation and its legal
regulation in Lithuania as well as debates over particularities of judicial conciliation are
considerably a new phenomenon of civil procedure in Lithuania which has started with
the introduction of the new Civil Procedure Code’. Until then it was only implied that
parties have a right to conclude a conciliation agreement and the judge had to inquire if
there is a possibility of a peaceful settlement. A possibility to take advantage of judicial
mediation is discussed only for a short while; a trial project on judicial mediation has

been introduced in several courts of Lithuania only in 2006.

* Civil Procedure Code of the Republic of Lithuania confirmed by the law of 28 February 2002 No. IX-743,
Valstybés Zinios, 36-1340.



The relevance of the topic is also determined by the fact that even though there is
a duty implied to court to take measures to conciliate the parties and the procedure of
conciliation, is established, however, only few conciliation agreements are concluded.
Therefore, it is possible to state that in practice it is not clear how courts should
implement their duty to conciliate the parties of the dispute; no advantages of
conciliation in comparison with closing the case on the merits are seen.

Since in regulation of judicial conciliation the legislator has limited itself with
brief and not much explaining phrases, quite wide discretion is attributed to practitioners
in order to decide how conciliation shall be conducted, when it shall not be applied at all.
With reference to this, thorough examination of prospects for judicial conciliation is
necessary in legal doctrine. The research analyzes judicial conciliation and mediation
starting at theoretical level and the topic is consistently developed until practical
application, measures available to court in pursue of conciliation of parties are provided.

The relevance of the topic is also proved by the fact that judicial conciliation is
under significant consideration at international level. Countries are encouraged to
recognize conciliation of parties as a primary area of judicial procedure at both the level
of Council of Europe and the EU level. Thus, workload of courts could be reduced,
hearing of cases at courts could be accelerated and other issues arising in judicial system
could be solved. Measures how conciliation agreements ratified by court could be
implemented in all member states as soon as possible are created at the EU level. The
fact that conciliation should be under certain consideration is discussed widely at

international organizations of judges and lawyers.

Originality and Significance of the Work. The chosen topic of the research has
not been examined in a thorough manner in Lithuania so far, therefore the doctrine of
national law is not prominent for rich scientific researches in the sphere of judicial
conciliation. Only several scientific articles where one or several aspects of prospects for
conciliation are analyzed may be found. A doctoral research “Alternative Settlement of
Civil Disputes™ has been recently completed where the author discusses only the

prospects for conciliation of parties outside the court and the conception of civil disputes

4 Kaminskiené N. Alternatyvus civiliniy ginéy sprendimas. Daktaro disertacija. Socialiniai mokslai, teis¢ (01 S).
Mykolo Romerio universitetas. Vilnius, 2009.



settlement that is an alternative to court; however the essence of judicial mediation and
its significance are not analyzed in a thorough manner. In our opinion, since researches
of foreign scholars address issues of particular country this might be not fully relevant to
the issues arising in our country in the sphere of judicial conciliation. Having interpreted
the essence and the procedure of conciliation not entirely right it might be difficult to
encourage parties to conciliate or to change opinion on peaceful settlement taken by
lawyers and altogether by the society.

Thus, a comprehensive research on judicial conciliation in national law could be
valuable both from a theoretical and practical viewpoint. The results of the research
conducted may be employed in further development of the conception of judicial
conciliation as well as in encouragement to change the attitude towards judicial
conciliation and its functions. The thesis analyzes information that might be beneficial in
both academic and educational activities.

It is to be expected that the research on conciliation of parties in civil procedure
will encourage further discussions regarding the topic among both legal scholars and
legal practitioners. New aspects of the topic will be discovered since conciliation itself

and methods employed during it are subject to dynamic changes.

Statements of the Dissertation to be Defended:

1. Conciliation of parties shall be recognized as one of the aims in civil
procedure, contemporary civil procedure must create conditions for court to
be able to put efforts to conciliate the parties if a peaceful settlement is
allowed in the case.

2. Court shall remain an active supporter of conciliation during the entire case
hearing; a duty to employ measures to conciliate the parties does not end
with a preparation to case hearing and is applied in following stages of civil
procedure too.

3. Judicial mediation may be only an additional measure assisting the parties,
if they choose, to achieve an agreement in civil case; however, it can not

replace a judicial conciliation applied at court hearings.
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Outline of the Work. The outline of the doctoral thesis is predetermined by the
raised objective and the tasks of the research. The topic of the research and issues under
consideration might be divided into particular groups and this is reflected in
corresponding four parts.

The First Part of the Research deals with the aims of civil procedure, their
development in various periods of time. The emphasis is placed on conciliation of parties
as one of the main purposes in civil procedure; the advantages of conciliation of parties
are examined. The author reaches a conclusion that even though harmony and balance of
the aims in civil procedure is necessary to achieve, however, first of all, court shall
pursue a conciliation of the parties to the dispute and only if it fails an establishment of
the truth in the case and an adoption of court decision are necessary. Further, conciliation
in civil procedure is examined while applying historical method; its historical
development both in Europe and Lithuania is discussed. Having analyzed contemporary
positive law and doctrine, also having applied linguistic, systemic and teleological
methods the author states that in Lithuania conciliation of parties is also recognized as an
aim of civil procedure law, especially in legal proceedings of dispute. Meanwhile, in
special proceedings conciliation of parties can be discussed as a separate aim only in a
very limited way and in extraordinary cases. This part is also dedicated to other
theoretical issues related to conciliation of parties.

The Second Part of the Research examines conciliation at court hearing and its
relation with non judicial conciliation. Separate forms of judicial conciliation are
distinguished. It is stated that pre-judicial conciliation shall stay optional and may be
applied only in the case where both parties to the dispute go for it. Since it is the most
proper to adopt measures in order to conciliate the parties at the beginning of judicial
procedure, the influence of preparation to the court session towards conciliation is
analyzed. In this part special emphasis is placed on the role of court on conciliation,
various measures that judges could adopt during court hearings are proposed. It is stated
that court shall employ all measures in order to conciliate the parties, encourage them to
settle disputes amicably at any stage of civil procedure, including, for example, appellate
instance. Only in cassation where a public interest in uniform interpretation and
development of law prevails, implementation of conciliation might be difficult. The

author also analyzes the role of advocates in judicial conciliation and the influence of
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expenses which shall be born for assistance of advocate on the possibility to conciliate
the parties. It is stated that a system of payments depended on the quantity of procedural
actions performed or on the number of court hearings, altogether with the permission to
agree for the payment of advocate depended on the outcome of the case is not
encouraging to pursue peaceful settlement in every single dispute. Since both the judge
and other lawyers shall first of all know what measures they are entitled to employ in
order to decide the dispute amicably, the importance of relevant training is emphasized.
Moreover, the results of questionnaires on judicial conciliation in civil procedure
answered by judges are provided since in order to find out opinion about judicial
conciliation in Lithuania and its applicability in civil cases judges of district courts were
addressed. Judges were asked to answer open questions concerning procedure of
conciliation and judicial mediation. In summarizing the research performed it might by
stated that judges in Lithuania still see conciliation as rather a passive procedure where a
judge does not engage into very active steps. In addition, judicial mediation is also
struggling to get into courts; most of the judges do not go into the heart of it.
Considerable amount of scepticism is still there.

The Third Part of the Research deals with the results of conciliation of parties, 1.
e. conciliation agreements. Conception of conciliation agreements and theories of its
development are provided. With reference to the legal regulation of Lithuania several
validity clauses of agreements as well as peculiarities of their ratification in both civil
cases under the court consideration and cases when the parties decide to ratify a
conciliation agreement concluded outside the court are distinguished. Basic mistakes of
courts while ratifying an out-of-court conciliation agreement are identified. Large
emphasis is put on the effect of conciliation agreements, their differences from non
judicial settlements finalising dispute on a good faith. It is stated that giving conciliation
agreements the effect of res iudicata ensures the parties with legal certainty and clarity
and may be a reason why parties are trying to come to an agreement and not only put
efforts in order to receive a court decision and resolve the dispute on the merits. Finally,
this part analyzes peculiarities of recognition and execution of ratified conciliation
agreements in the EU.

The final Forth Part of the Research is examining mediation and its possibilities

to be beneficial for the parties in order to conciliate and finalise the dispute amicably.

12



Wider discussion concerning this method is chosen since it is closely related to court
procedure and there is a project on judicial mediation being implemented at courts of
Lithuania. The author discusses conception of mediation, its possible forms and sources
of legal regulation of both Lithuania and the European Union. Similarities and
differences of these procedures are drawn. It is emphasized that judicial mediation is not
a panacea which may be helpful in dealing with all upcoming issues of judicial power
and parties to the dispute and it is not capable to replace the judicial conciliation. It is an
additional measure to be used to facilitate conclusion of an agreement in civil case if
parties choose so. Thus the circle of ways when judicial conciliation may be applied is
simply expanded in order to close as many cases amicably as possible. The efficiency of
mediation itself depends on the parties and common mentality of the entire society. The
final part deals with a possible course of mediation and its stages. It is emphasized that
most of the methods of conciliation are also available during judicial conciliation.
Finally, the doctoral research performed is accomplished by drawing conclusions
that substantiate the statements of the doctoral thesis to be defended and resume the main

aspects of conciliation of parties in civil procedure.

Methodology of the Work. The doctoral thesis employs traditional methods of
jurisprudence — document analysis, linguistic, teleological, systematic analysis, analysis
of statistical data, historical, logical and methods of comparative jurisprudence. In
addition, some non legal methods of scientific research are used.

The method of document analysis is employed while examining legal acts and
their travaux préparatoires of both the Republic of Lithuania and foreign countries, also
while analysing the content of procedural decisions adopted by courts of Lithuania or
foreign countries. The decisions adopted by courts were chosen in a way of purposive
selection with regard to the nature of the issues considered.

Linguistic method is beneficial in revealing the notions of judicial conciliation
and mediation as well as in interpreting legal norms holding a multiple meaning, legal
doctrine and the meaning of its words. Even though linguistic method of law

interpretation is one of the most important ones, however it is stated that one limiting
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itself to this method may fail to reveal the real meaning of the legislation’. Thus, other
methods are applied in combination with the aforementioned one.

The method of logical analysis (induction, deduction, synthesis) was heavily
applied while interpreting and analysing the most of theoretical and practical issues
surrounding judicial conciliation and mediation, seeking for motivated and reasonable
proposals concerning the expansion of conciliation institute in civil procedure and
making consistent conclusions.

Teleological method was applied in order to find out the circumstances how
particular provisions were adopted, to establish what aims were raised by the legislator
and what content of them was primary intended to achieve. At the same time this method
is applied in revealing the reasons how the most relevant explanations in jurisprudence
were developed.

The method of systemic analysis is also taking up a central role while researching
the basic questions and rising issues, the purpose of conciliation of parties, its relation
with procedures of non judicial conciliation and in parallel the relation of judicial
mediation with judicial conciliation.

Historical retrospectiveness is employed while revealing various aspects of
conciliation in civil procedure and the evolution of its conception both in Lithuania and
at the international level as well as comparing present tendencies in this sphere with
experience of previous periods.

The method of comparative jurisprudence is employed only as a subsidiary
measure since comparative analysis of conciliation institute is not the only aim of this
research. However, it is true that legal analysis is necessary in order to interpret various
forms of conciliation which exist for a long time since all of them are not an innovation
made by Lithuania. Moreover, this type of analysis is beneficial while interpreting
processes undergoing in the civil procedure of Lithuania, highlighting arising issues and
looking for new ideas and decisions. Naturally, most of the attention is attributed to the
countries which are related to the legal system of Lithuania, i. e. continental Europe.
Germany is a country of particular interest since judicial conciliation in this country has

come under discussion just recently and projects of judicial mediation are applied there

> Mikeléniené D., Mikelénas V. Teismo procesas: teisés aiskinimo ir taikymo aspektai. Vilnius, 1999. P.190.
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for a brief period, the same is true with Lithuania. However, experience of common law
countries was necessary in order to discuss particular issues. As, for example, the
modern mediation is a finding of the United States of America and it has already been
applied there for a while. In addition, it is interesting to see how the attitude towards
prospects of conciliation in civil procedure becomes similar in both countries of
continental legal system and countries of common legal system.

The method of statistical data analysis was applied while researching and
evaluating statistical data provided by the statistical reports concerning the workload of
Lithuanian courts. Statistics of Lithuania was compared with the data of other countries.
In addition, final conclusions of the doctoral thesis were drawn by using a method of
absorption.

Since conciliation itself is heavily related with human psychology, his attitude
towards the developed conflict, other party and the court as well as with the course of
negotiation, methods proposed by psychology are also applied.

It is necessary to note that the sum of all the aforementioned research methods
and their application in a complex manner enabled the author to discuss thoroughly
prospects for conciliation in civil procedure, to analyze perfectly legal regulation and
arising issues of the doctrine, to propose proper measures of conciliation and to discover

the most proper further ways of development concerning conciliation in civil procedure.

Relevant Conclusions and Results. Having performed thorough research
towards prospects for conciliation of parties in civil procedure, having considered
relevant legal acts, jurisprudence and legal doctrine and with reference to the aims of this
research, the following main conclusions may be drawn:

1. Conciliation of parties shall be recognized as one of the aims of civil
procedure. With reference to the advantages that are obtained by social peace
achievement in civil dispute for both parties themselves and the entire society it is
necessary to attempt to conciliate the parties during judicial procedure and not only look
forward to establishment of substantial truth together with closing a case by adopting a
court decision. Having analyzed the norms provided by the Civil Procedure Code of the

Republic of Lithuania and the intentions of the legislator it may be stated that
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conciliation of parties is an aim of the civil procedure law in Lithuania and a priority
over the adoption of court decision shall be granted to it in legal proceedings of dispute.

2. Court shall remain an active supporter of conciliation during the entire
consideration of a case; a duty to undertake measures in order to conciliate the parties
does not end with a preparatory court hearing and shall be carried out in upcoming stages
of civil procedure. This is also true in the cases where the preparation for judicial
consideration is performed in a way of preparatory documents and the parties are
represented by advocates. Moreover, court shall be permitted to make a particular
proposal concerning clauses of conciliation agreement and thus facilitate conciliation
procedure. This is in conformity with the principle of independence and may be
interpreted as one of the elements of a duty conferred to courts to explain procedural
rights to the parties.

3. Judicial mediation is not a procedure that is capable to replace judicial
conciliation. Judicial mediation may be applied only as a subsidiary measure in pursue of
achieving an agreement in civil case if the parties choose so. In addition, promotion of
judicial mediation may create preconditions for people to rethink about the advantages of
conciliation and also about possibility to end disputes without the adoption of court
decision. Since judicial mediation is applied on a free will when both parties agree to do
so, in the cases where the parties lack knowledge about possibilities to settle the dispute
peacefully conciliation at court hearing shall have a relevant role. Private mediation
bears the most relevant advantages since the parties manage to avoid the entire procedure
at court. Also the training of the judges how to organize and perform mediation is a
relevant advantage of the mediation. In such case judges become more information on
conciliation, their possible techniques and how to communicate with the parties, to

assume their confidence.
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SALIU SUTAIKYMAS CIVILINIAME PROCESE
(REZIUME)

Ginc¢ijimasis ir noras laiméti yra natiiralus kiekvieno Zmogaus bruozas. Ne veltui
yra daznai kalbama, kad ginCijimasis ir kitos nuomonés neklausymas yra bet kurios
visuomeneés kultiiros dalis. Ypac tai pastebima, kai yra kalbama apie teisminj procesa ir
kiekvienos 1§ Saliy sieki, kad byla bty iSspresta jos naudai ir priimtas palankus teismo
sprendimas. Konflikta paastrinti gali ir teisininky dalyvavimas jame, nes reikia prisiminti
posaki: ,,Kur du teisininkai, ten trys nuomonés‘. Apie tai, jog teisme yra galima ne tik
1Sspresti konflikta 1§ esmés, bet ir bandyti sutaikyti, yra kalbama jau ilga laika. Vienais
laikotarpiais maZiau, kitais daugiau. Siuo metu tai ypa¢ intensyviai diskutuojama tema,

ieSkoma {jvairiy budy, kaip paskatinti Saliy susitarima teismo sal¢je. Nesvarbu, ar

kalbame apie bendrosios teisés ar kontinentinés teisés tradicijos valstybes’.

Darbo objektas. Siame darbe yra sistemiskai nagrinéjamas Saliy sutaikymo
institutas civiliniame procese, jo samprata, raida, taikymo galimybés ir kylancios
problemos, atsizvelgiant i teisin] reglamentavima Lietuvoje. Civilinis procesas darbe yra
suprantamas siauraja prasme. t.y. teismo ir Saliy procesin¢ veikla sprendziant civilines
bylas ir vykdant teismo sprendimus’. Tad yra analizuojamas teisminis sutaikymas, jo
teoriniai ir praktiniai aspektai, taikinimo galimos formos ir ju reikSme, teismo galios
bandant sutaikyti ginco Salis, be to, sekmingo sutaikymo rezultatas — taikos sutartis.

Kadangi Saliy sutaikymas yra labai platus, daugeli aspekty talpinantis reiskinys,
tad siekiant aiSkiau apibréZti darbo ribas, jame néra nagrin¢jamos (vairios taikinimo
procediiros kaip alternatyviis ginco sprendimo biidai, kuriais siekiama, jog gincas i§ viso
nepatekty i teisma, kaip antai, ginco Saliy derybos, gino nagrinéjimas dalyvaujant Saliy
advokatams ir panaSiai. Darbe yra kalbama tik apie mediacija kaip buda pasiekti
susitarima tarp Saliy, nes tokia taikinimo forma yra bandoma S§iuo metu integruoti ir 1
teismin] procesa, ji yra reglamentuojama tiek nacionaliniu, tiek Europos Sajungos

lygmeniu.

% Peters B.C. Der Giitegedanke im deutschen Zivilprozefrecht. Jena, 2004. P.4.
7 Lauzikas E., Mikelénas V., Nekrosius V. Civilinio proceso teisé I tomas. Vilnius, 2003. P.28.
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Kaip minéta, disertacijoje yra koncentruojamasi ties sutaikinimo institutu
civiliniame procese, taigi autoré¢ nenagrinéja sutaikymo galimybiy tarp nukentéjusioje ir
nusikalstamos veikos padarymu kaltinamo asmens baudZiamojoje teis¢je ir
baudziamajame procese. Taipogi darbo objektas néra taikos sutarties jmanomumas
administraciniame procese.

Darbe yra nesiekiama atlikti i§samia lyginamaja teisminio taikinimo analizg. Tad
pavyzdziai ir paaiSkinimai, pateikti apie uzsienio valstybes, yra naudojama tik kaip
papildomas jrankis, kuris turi padéti tinkamai jvertinti Lietuvoje vykstancia teisminio
sutaikymo ir mediacijos raida, atrasti naujy idéjy, kaip gali buti prapléstas taikinimo
teisinis reglamentavimas ar kokios priemonés gali buti taikomos, norint sutaikyti Salis.

Nors pats taikinimas yra tampriai susijes su konfliktu kaip socialiniu reisSkiniu ir
koncepcija, taCiau darbe yra apsiribojama sutaikymo teisiniais aspektais ir néra
meéginama atskleisti konflikto prigimti, jo kilimo prieZastis ar galimus konflikty tipus,
nesiremiama mokslu apie konfliktus — konfliktologija. Taipogi ir psichologijos mokslu
yra remiamasi tik tiek, kiek yra butina kalbant apie sutaikymo teisinius aspektus, apie
pacia taikinimo eiga ir teismo ir byloje dalyvaujanciy asmeny vaidmeni jame, jy reakcija

yra vykstancius ivykius taikinime.

Darbo tikslas ir uzdaviniai: darbo tikslas - sistemiSkai iSanalizuoti teisminj
sutaikyma civiliniame procese, atskleisti pagrindines teorines ir praktines problemas,
pateikti pasitlymus, kaip galéty atrodyti taikinimo procediira, kokiy priemoniy turéty
imtis tiek teismas, tiek Salys, kad buty galima sklandziai ir nuosekliai siekti Saliy taikaus
susitarimo, tokiu biidu papildyti civilinio proceso teisés doktring Sioje srityje. Darbo
tikslas néra parodyti bendra visiems atvejams tinkama taikinimo modelj.

Nurodytam tikslui pasiekti, yra keliami tokie darbo uzdaviniai:

1. visapusiskai iSanalizuoti Saliy sutaikyma kaip vieng i$ civilinio proceso tiksly,
jo galimybes Lietuvos civiliniame procese ir vaidmeni atskirose teisenose,
santyki su civilinio proceso principais; parodyti Sio tikslo esme ir privalumus,
lyginant su teismo sprendimo priémimu civilinéje byloje;

2. iStyrinéti galimas teisminio taikinimo formas, santyki su neteisminiu taikinimu

ir juy esminius ypatumus ir skirtumus;
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3. atskleisti teismo vaidmeni teisminiame sutaikyme, jo galimus veiksmus ir ju
ribas, bandant pasiekti susitarimg gince, taipogi nagrinéti advokaty kaip
pagrindiniy Saliy atstovy jtaka, bandant susitarti graziuoju;

4. nuodugniai iStyrinéti taikos sutarties samprata, jos galiojimo salygas, teisminio
tvirtinimo ypatumus ir teising galia, paanalizuoti teismy praktika ir jos spragas
Siais klausimais, aptarti taikos sutariy vykdymo kitose Europos Sajungos
valstybése narése ypatybes;

5. 1iSanalizuoti mediacijos, ypatingai teisminés mediacijos esmg ir reikSme, jos
skirtumus ir santyki su teisminiu sutaikymu, taipogi galimybes taikyti
privalomaja mediacijg, {vertinti teisminés mediacijos reikalinguma

Siuolaikiniame civiliniame procese.

Darbo aktualumas ir mokslinis naujumas. Pasirinktos disertacijos temos
aktualuma lemia tai, jog teisminis taikinimas, jo teisinis reglamentavimas Lietuvoje ir
apskritai diskutavimas apie tai yra pakankamai naujas reiSkinys Lietuvos civiliniame
procese, prasidéjes su naujojo civilinio proceso kodekso® isigaliojimu. Iki tol buvo tik
teigiama, jog Salys turi teis¢ sudaryti taikos sutarti, teis¢jas turédavo paklausti apie
taikaus susitarimo galimybe. Apie galimybe naudotis teisminés mediacijos pagalba, yra
kalbama 1§ viso labai trumpai, tik 2006 metais pradétas taikyti teisminés mediacijos
bandomasis projektas kai kuriuose Lietuvos teismuose.

Nagrin¢jamos temos svarba apibiidina ir tai, kad, nors Lietuvoje yra nustatyta
teismo pareiga imtis priemoniy Salims sutaikyti, yra itvirtinta taikinimo procediira, tac¢iau
visgi taikos sutarciy sudaroma nedaug, ju kiekis procentine iSraiSka neauga taip smarkiai
kaip civiliniy byly kiekis teismuose. Tad galima sakyti, jog praktikoje dar néra aiSku,
kaip teismas turéti naudotis savo pareiga bandyti sutaikyti ginCo Salis, néra matomi
susitaikymo privalumai lyginant su bylos i§sprendimu i§ esmés.

Kadangi istatymuy leid¢jas, kalbédamas apie teisminj taikinima, apsiriboja gana
trumpomis ir daug nepaaiskinanciomis frazémis, yra duodama gana didelé laisve patiems
teisés praktikams nuspresti, kaip turi vykti taikinima, kada jo i§ viso nereikia taikyti.

Atsizvelgiant | tai, yra biitinas iSsamus teisminio sutaikymo galimybiy iStyrimas teisés

¥ Lietuvos Respublikos civilinio proceso kodeksas, patvirtintas 2002 m. vasario 28d.istatymu Nr.IX- 743, Valstybés
zinios, 36-1340.
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doktrinoje. Paciame darbe teisminis taikinimas ir mediacija yra pradedama analizuoti
nuo teorinio lygmens ir nuosekliai vystoma tema iki praktinio pritatkomumo,
pateikiamos galimos priemongs, kuriy teismas galéty imtis bandydamas Salis sutaikyti.
Kad darbo tema yra aktuali, galima matyti ir i§ to, jog teisminiam taikinimui yra
teikimas nemazas démesys ir tarptautiniu mastu. Tiek Europos Tarybos, tieck Europos
Sajungos lygmeniu yra vis siekiama skatinti valstybes, jog jos viena i$ prioritetiniy sri¢iy
teisminiame procese laikyty bitent Saliy susitaikyma, tokiu biidu biity galima sumazinti
teismy darbo kriivi, paspartinti byly nagrin¢jimus teismuose ir spresti kitas problemas,
atsirandancias teismingje sistemoje. Europos Sajungos mastu yra kuriami biidai, kaip
teismo patvirtintas taikos sutartis kuo greiciau biity galima vykdyti visose valstybése
narése. Apie tai, jog taikinimui turi biti kreipiamas nemazas démesys, yra kalbama ir

lvairiose tarptautinése teis€jy ar Siaip teisininky organizacijose.

Darbo originalumas ir reikSmé. Pasirinktas darbo tyrimo objektas
kompleksiSkai Lietuvoje dar néra analizuotas, tad nacionalin¢ teisés doktrina negali
pasigirti gausiais moksliniais tyrimais teisminio sutaikymo srityje. Galima rasti tik
pavieniy moksliniy straipsniy, kuriuose tam tikru vienu ar keliais aspektais yra
nagrin¢jamos taikinimo galimybés. Neseniai yra atliktas disertacinis tyrimas
,Alternatyvus civiliniy gindy sprendimas*’, kuriame autoré aptaria tik 3aliy susitaikymo
galimybes ne teisme, alternatyvaus teismui civiliniy gincy sprendimo samprata, detaliai
néra analizuojama teisminés mediacijos esmés, jos vertingumas. Manytume, kad
uzsienio autoriy darbuose yra aptariamos ty Saliy problemos, kurios gali nevisiSkai
atitikti miisy Salies problemas teisminio sutaikymo srityje. Netinkamai suvokiant
sutaikymo esme¢ ir procesa, gali biiti sudétinga skatinti Salis susitaikyti, keisti paciy
teisininky ir kartu visos visuomenés nuomong d¢l taikaus susitarimo.

Taigi visapusiSkas teisminio sutaikymo nacionalingje teis€je tyrimas galéty biiti
naudingas tiek teoriniu, tiek ir praktiniu poziiiriu. Darbe atlikto tyrimo rezultatai gali biti
panaudoti toliau plétojant teisminio taikinimo koncepcija, taipogi skatinant keisti poZiiiri
1 teisminj procesa ir jo atlickamas funkcijas. Disertacijoje iSanalizuota medziaga gali biiti

naudinga taip pat ir mokslin¢je ar pedagoginéje veikloje.

’ Kaminskiené N. Alternatyvus civiliniy ginéy sprendimas. Daktaro disertacija. Socialiniai mokslai, teis¢ (01 S).
Mykolo Romerio universitetas. Vilnius, 2009.
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Reikia tikétis, jog atliktas tyrimas apie Saliy sutaikyma civiliniame procese
paskatins tolesnes diskusijas §ia tema tiek tarp teisés mokslininky, tiek tarp teisés
praktiky. Bus atrandama naujy $ios temos aspekty, nes pats taikinimas ir jame naudojami

metodai yra sparciai kintantys.

Ginamieji disertacijos teiginiai:

1. Saliy sutaikymas turi bati pripaZistamas kaip vienas i§ civilinio proceso
tiksly, Siuolaikinis civilinis procesas privalo sudaryti salygas teismui
bandyti Salis sutaikyti, jei tik yra leidziamas taikus susitarimas byloje.

2. Teismas turi iSlikti visu bylos nagrin¢jimo teisme metu aktyvus
susitaikymo Salininkas, pareiga imtis priemoniy Salims sutaikyti nesibaigia
su parengiamuoju teismo posédZziu, bet ji yra taikoma ir vélesnése civilinio
proceso stadijose.

3. Teismin¢ mediacija gali biti tik papildoma priemon¢, padedanti Salims,
joms pageidaujant, pasiekti susitarima civilin¢je byloje, taciau ji negali

pakeisti teisminio taikinimo, vykstancio teismo posédyje.

Darbo struktiira. Pati disertacijos struktiira yra nulemta iskelty darbo tiksly ir
uzdaviniy. Tyrimo tema ir nagrin¢jamas problemas galima suskirstyti | tam tikras grupes,
kas ir padalina visa darba 1 keturias dalis.

Pirmojoje darbo dalyje yra analizuojamo civilinio proceso tikslai, ju kaita
istorijos tékmeje. Daugiausia démesio yra teikiama Saliy sutaikymui kaip vienam i$
civilinio proceso tiksly, yra analizuojami Saliy susitaikymo privalumai. Yra prieinama
prie iSvados, kad nors reikia siekti civilinio proceso tiksly derinimo ir balanso, taciau,
pirmiausia teisme turi buti bandoma ginco Salis sutaikyti, o tik tam nepavykus reikia
siekti tiesos nustatymo byloje ir pabaigti ja teismo sprendimu. Véliau taikinimas
civiliniame procese yra nagrinéjamas pasitelkiant istorini metoda, aptariama jo istoriné
raida tiek Europoje, tiek ir Lietuvoje. Autoré iSanalizavusi Siuolaiking pozityviaja teisg ir
doktring, taipogi pasitelkus lingvistinj, sisteminj ir teologini metodus teigia, jog
Lietuvoje Saliy sutaikymas taipogi yra pripazistamas civilinio proceso teisés tikslu, ypac

ginco teisenoje. Tuo tarpu ypatingojoje teisenoje apie proceso dalyviy sutaikyma kaip
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atskira tiksla galima kalbéti tik labai ribotai ir iSimtiniais atvejais. Sioje dalyje yra
skiriamas démesys ir kitiems teoriniams klausimams, susijusiems su Saliy sutaikymu.

Antrojoje darbo dalyje yra tyrinéjamas pats taikinimas teismo posédyje, jo
santykis su neteisminiu taikinimu. Yra iSskiriamos atskiros teisminio taikinimo formos.
Yra pasakoma, kad ikiteisminis taikinimas turi likti neprivalomas ir gali biity taikomas
tik tada, kai to pageidauja abi ginco Salys. Kadangi tinkamiausia yra imtis priemoniy
Salims sutaikyti teisminio proceso pradzioje, yra analizuojama bitent parengiamojo
teismo posédzio jtaka susitaikymui. Ypatingas démesys Sioje dalyje yra teikiamas teismo
vaidmeniui taikinime, yra sitilomos ivairios priemonés, kuriy teiséjai galéty imtis teismo
posédZio metu. Yra teigiama, kad teismas turi imtis priemoniy Salims sutaikyti, raginti
Salis susitarti visose civilinio proceso stadijose, taipogi ir, pavyzdziui, apeliacinéje. Tik
jau kasacijos metu dominuoja vieSasis interesas dél vienodo teisés aiSkinimo ir
plétojimo, tad Saliy sutaikinima jgyvendinti yra problemiSka. Autor¢ taipogi nagrin€ja
advokaty vaidmeni teisminiame taikinime ir iSlaidy advokato pagalbai apmokéti jtaka
galimybei Salis sutaikyti. Pasakoma, jog apmokéjimo sistema, priklausanti nuo procesini
veiksma kiekio ar teismo posédziy skaiciaus, kartu ir leidimas susitarti d¢l advokato
atlyginimo, priklausomai nuo bylos baigties neskatina advokaty siekti taikaus susitarimo
kiekviename gince. Kadangi tiek teis¢jas, tiek ir kiti teisininkai turi pirmiausia iSmanyti,
kokiy priemoniy jie gali imtis, kad ginca bty galima iSspresti taikai, yra pabréziama
mokymuy svarba $iuo klausimu. Be to, yra pateikiami atliktos teis¢ju apklausos apie
teismin] sutaikyma civiliniame procese rezultatai, nes siekiant iSsiaiSkinti
praktikuojanciy teiséju nuomong apie teisminj taikinima Lietuvoje, jo taitkomuma
civilinése bylose buvo bandoma apklausti apylinkés teismuy teiséjus. Jiems buvo
uzduodami atviri klausimai, susij¢ su taikinimo procediira ir teismine mediacija.
Apibendrinant atlikta apklausa, galima teigti, kad Lietuvos teis¢jai vis dar taikinima
1sivaizduoja kaip gana pasyvia procediira, kurioje teis¢jas nesiima labai aktyviy Zingsniy.
Taipogi ir teismin¢ mediacija dar sunkiai skverbiasi | teismus, daugelis teis¢jy néra
1sigiling 1 ja. Vis dar yra jauciamas nemazas skeptiSkumas jos atzvilgiu.

Treciojoje darbo dalyje yra nagrin€¢jamas jau Saliy susitaikymo rezultatas, t.y.
taikos sutartis. Yra aptariamos taikos sutarties samprata, jos kilmés teorijos.
Atsizvelgiant | Lietuvos teisinj reglamentavima, yra iSskiriamos taikos sutar¢iy galiojimo

salygos, taip pat juy tvirtinimo ypatumai tiek tais atvejais, kai civiliné byla yra
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nagrin¢jama teisme, tiek tada, kai Salys nusprendzia patvirtinti teisme uz teismo dury
sudaryta taikos sutart;. Yra iSskiriamos pagrindinés teismy klaidos, daromos tvirtinant
taikius Saliy susitarimus. Didelé reik§mé teikiama teismo patvirtintos taikos sutaréiy
galiai, jos skirtumams nuo neteisminiy susitarimy iSspresti ginca graziuoju. Teigiama,
jog res iudicata galios suteikimas taikos sutartims uztikrina Salims teisini tikruma ir
aiSkuma ir gali biti priezastis, kod¢l Salys bando susitarti byloje, o ne tik stengiasi, kad
biity priimtas teismo sprendimas ir gincas iSspr¢stas 1§ esmés. Galiausia Sioje dalyje yra
analizuojami teismo patvirtinty taikos sutariy pripazinimo ir vykdymo ypatumai
Europos Sajungoje.

Paskutinéje ketvirtojoje darbo dalyje yra tyriné¢jama mediacija ir jos galimybés
padéti Salims susitaikyti ir pabaigti kilusi gin¢a graziuoju. Plaiau aptarti §j taikinimo
buda yra pasirinkta, todél, jog jis yra tampriai susijgs su teisminiu procesu, yra
igyvendinamas teisminés mediacijos projektas Lietuvos teismuose. Autoré aptaria
mediacijos samprata, galimas formas, jos reglamentavimo Saltiniai tiek Lietuvoje, tiek ir
Europos Sajungoje. Didziausias démesys yra skiriamas biitent teisminei mediacijai ir jos
santykiui su teisminiu taikinimu. Bandoma pateikti Siy procediiry panaSumus ir
skirtumus. Yra pabréZiama, kad teisminé mediacija néra panac¢ja, kuri gali padeéti
1§spresti susidariusias teisminés valdZios ir ginco Saliy problemas ir pakeisti teisminio
taikinima. Tai yra tik papildoma priemoné, padedanti Salims, joms pageidaujant, pasiekti
susitarima civilingje byloje. Tokiu biidu tiesiog yra prapleciamas ratas taikinimo biidu
teisme, siekiant, jog kuo daugiau byly bty baigta taikiai. Pats mediacijos efektyvumas
priklauso nuo S$aliy ir bendrai visuomenés mentaliteto. Pa¢iam gale yra pateikiama
galima mediacijos eiga, iSskiriami jos etapai. Pabréztina, kad dauguma pateikty
taikinimo metody yra galimi ir teisminio taikinimo metu.

Galiausia atliktas disertacinis tyrimas yra baigiamas iSvadomis, kurios pagrindZia
bei detalizuoja ginamuosius disertacijos teiginius, reziumuoja pagrindinius Saliy

sutaikymo civiliniame procese aspektus.

Tyrimy metodika. Disertacijoje yra naudojami tradiciniai jurisprudencijos
metodai — dokumenty analizés, lingvistinis, teleologinis, sisteminés analizes, statistiniy
duomeny analizés, lyginamosios teisétyros metodas, istorinis ir loginis. Taipogi yra

remiamasi kai kuriais neteisiniais mokslinio tyrimo metodais.
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Dokumenty analizés metodas pasitelkiamas tiriant Lietuvos Respublikos ir
uzsienio valstybiy teisés aktus ar jy rengimo medZiaga, taip pat analizuojant Lietuvos bei
uzsienio teismy procesiniy sprendimy turini. Teismuy sprendimai buvo atrenkami
tikslinés atrankos biidu pagal juose nagrin¢jamy klausimy pobiidi.

Lingvistinis metodas padeda atskleisti teisminio taikinimo ir mediacijos savoka,
taip pat interpretuojant nevienareikSmes teisés normas ir teisés doktrina, joje vartojamy
zodziy prasmg. Nors lingvistinis teisés aiSkinimo metodas yra vienas svarbiausiy, taciau
yra teigiama, jog apsiribojant vien S$iuo metodu tikroji teisés prasme gali likti
neatskleista'’. Tad kartu su §iuo metodu yra taikomi ir kiti metodai.

Loginés analizés metodas (indukcijos, dedukcijos, sintezés) buvo intensyviai
pasitelkiami aiSkinant ir analizuojant dauguma teoriniy ir praktiniy teisminio sutaikymo
ir mediacijos problemy, stengiantis rasti motyvuotus ir pagristus pasitilymus dél
taikinimo instituto praplétimo civiliniame procese, darant nuoseklias iSvadas.

Teleologiniu metodu buvo siekiama iSsiaiSkinti konkre¢ios nuostatos priémimo
aplinkybes, nustatyti, kokiy tiksly ja priimdamas sieké {statymy leid¢jas, koki turinj jai
buvo ketinama suteikti. Kartu toks metodas yra taikomas atskleidZiant svarbiausiy
teismy praktikos 1SaiSkinimy atsiradimo priezastis.

Sisteminés analizés metodas taipogi uZima centring vieta tiriant visus pagrindinius
klausimus ir kylan¢ias problemas, Saliy sutaikymo paskirti, teisminio taikinimo santyki
su neteisminémis taikinimo procediromis, drauge ir teisminés mediacijos santyki su
teisminiu taikinimu.

Istoriné restrospektyva naudojama atskleidZiant jvairius taikinimo civiliniame
procese aspektus ir sampratos evoliucija tiek Lietuvoje, tiek ir tarptautiniu mastu,
lyginant dabartines tendencijas Sioje srityje su ankstesniy laikotarpiy patirtimi.

Lyginamosios teisétyros metodas yra pasitelkiamas tik kaip pagalbiné priemoné ir
Sio darbo tikslas néra tik Saliy taikinimo instituto lyginamoji analizé. Taciau suprantama
lyginamoji analizé yra reikalinga aiSkinant jvairias taikinimo formas, kurios jau ilga
laika, nes visos jos yra ne Lietuvos iSradimas. Taipogi tokio pobiidzio analizé yra
naudinga aiSkinant Lietuvos civiliniame procese vykstanéius procesus, iSrySkinti

kylancias problemas, atrasti nauju idéjy ir sprendimy. Be abejo, daugiausia démesio yra

' Mikeléniené D., Mikelénas V. Teismo procesas: teisés aiskinimo ir taikymo aspektai. Vilnius, 1999. P.190.
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skiriama giminingoms su Lietuva teisés sistemoms., t.y. kontinentinei Europai. Nemazai
démesio yra skiriama Vokietijai, nes, kaip ir Lietuvoje, Sioje Salyje apie taikinima teisme
vel pradéta kalbéti visai neseniai, tik trumpa laiko tarpa taikomi teisminés mediacijos
projektai. Taciau atskiroms problemoms aptarti prireiké ir bendrosios teisés tradicijos
valstybiy patirties. Juk, pavyzdziui, modernioji mediacija yra biitent Jungtiniy Amerikos
Valstiju iSradimas, kuris ten taikomas jau ilga laika. Be to, yra idomu, kaip tiek
kontinentinés teisés sistemos valstybése, tiek bendrosios teisés sistemos valstybése
panas¢ja pozitris | galimybes sutaikyti Salis civiliniame procese.

Statistiniy duomeny analizés metodas buvo naudojamas tiriant ir vertinant
Lietuvos teismy statistikos apzvalgose apie Lietuvos teismu darba pateiktus statistinius
duomenis. Taipogi lyginant Lietuvos statistika su kity valstybiy duomenimis. Taipogi
naudojant apibendrinimo metoda buvo padarytos disertacijos galutinés iSvados.

Kadangi pats taikinimas yra smarkiai susijes su Zzmogaus psichologija, jo poZzitriu
apie kilusi konflikta, kita Sali ir teisma, taipogi derybu vedimu, yra pasitelkiami ir
psichologijos sitilomi metodai.

Biitina paZzyméti, kad tik visy aukSCiau minéty tyrimo bidy visuma, ju
kompleksinis taikymas leidZia aptarti i§samiai taikinimo galimybes civiliniame procese,
visapusiSkai iSanalizuoti teisini reglamentavima ir kylanc¢ias doktrinines problemas,
pasiiilyti tinkamas taikinimo priemones, rasti tinkamiausig tolesni sutaikymo instituto

civiliniame procese vystymosi kelia.

Svarbiausios iSvados ir rezultatai. Atlikus visapusiska Saliy sutaikymo
civiliniame procese galimybiy tyrima, iSnagrinéjus aktualius teisés aktus, teismy praktika
bei teising doktrina, kartu atsizvelgiant | Sio darbo tikslus, darbe yra daromos tokios
pagrindinés i§vados:

1. Saliy sutaikymas turi bati pripaZjstamas vienu i§ civilinio proceso tiksly.
Atsizvelgiant | privalumus, kuriuos suteikia socialinés taikos pasiekimas civiliniame
gin€e tiek pacioms Salims, tiek ir visai visuomenei, yra biitina teisminiame procese
bandyti Salis sutaikyti, o ne 1§ karto siekti tik materialiosios tiesos nustatymo ir pabaigti
byla teismo sprendimu. ISanalizavus Lietuvos Respublikos civilinio proceso kodekso

normas ir istatymo leidéjo ketinimus, galima teigti, jog Saliy sutaikymas Lietuvos yra

27



civilinio proceso teisés tikslas, o ginCo teisenoje jam turi biiti teikiama pirmenybé pries
teismo sprendimo priémima byloje.

2.Teismas privalo islikti visu bylos nagrin¢jimo teisme metu aktyvus susitaikymo
Salininkas, pareiga imtis priemoniy Salims sutaikyti nesibaigia su parengiamuoju teismo
posédziu, bet ji yra taikoma ir vélesnése civilinio proceso stadijose. Tai taitkoma ir tais
atvejais, kai yra rengiamasi teisminiam nagrin€jimui paruoSiamyju dokumenty biidu ir
Salys yra atstovaujamos advokaty. Taipogi teismui turi biiti leidZiama pateikti konkrety
pasiiilyma dél taikos sutarties salygu ir tokiu biidu palengvinti sutaikymo procesa. Tai
neprieStarauja teismo neSaliSkumo principui, o gali buti traktuojamas kaip teismo
1SaiSkinimo pareigos vienas i§ elementy.

3 Teisminé mediacija néra procedira, kuri visiS8kai pakeisti teisminj taikinima
teismo posédyje. Tai gali biti tik kaip papildoma priemone, padedanti Salims, joms
pageidaujant, pasiekti susitarimg civilinéje byloje. Kartu reklamavimas ir kalbéjimas
apie teisming mediacija gali sudaryti salygas zmonéms pagalvoti bendrai apie
susitaikymo privalumus, 1§ viso apie galimybg teisme baigti gin¢a be teismo sprendimo.
Kadangi teisminé mediacija yra taikoma savanoriSkai, kai abi Salys to nori, tai tais
atvejais, kai Salys nieko nezino apie susitaikymo galimybes, nesiekia susitarti, butent
taikinimas teismo posédyje turi vaidinti svarby vaidmeni. DidZiausius privalumus turi
privacioji mediacija, kai Salys jos pagalba i§ viso iSvengia teismo proceso. Be to,
mediacijos privalumas yra jos organizavimo ir vykdymo mokymai teis¢jams. Tokiu biidu
teis€jai igauna ziniy apie taikinima, jo technikas, kaip laisvai bendrauti su Salimis, jgauti

Ju pasitikéjima
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